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CONFLICT  OF  LAWS. — THINGS  OR  PROPERTY. 

The  civil  status  of  persons,  and  the  rights  and  interests 
incident  to,  and  the  consequences  of  that  status  under 
different  systems  of  jurisprudence,  were  considered  in 
the  preceding  volume. 

It  is  now  proposed  to  treat  of  things,  or  property. 

It  will  be  the  most  convenient  arrangement  of  the 
numerous  subjects  comprised  in  this  division,  if  the 
acquisition  and  transfer  of  all  rights  and  interests  in 
property  be  treated  as  taking  place,  1st,  inter  vivos y  and 
2ndly,  by  succession. 

The  various  titles  by  which  the  interests  in  property 
are  acquired  and  transferred  inter  vivosy  as  by  sale  and 
purchase,  gift,  mortgage,  pledge  conventional  or  tacit, 
prescription,  usucapioj  &c.,  may  be  referred  to  two 
sources — contract,  or  obligation,  and  the  act  or  operation 
of  law. 

The  divisions  and  distinctions  to  which  property  is 
subject  require  to  be  first  considered,  and  they  will 
therefore  form  the  first  chapter. 
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The  various  titles  by  which  immoveable  and  moveable 
property  may  be  acquired  and  transferred,  either  by 
contract  or  operation  of  law,  and  the  various  interests 
which  may  be  the  subject  of  these  titles,  will  then  be 
considered. 

In  this  division  are  included  those  implied,  or,  as  they 
are  called,  quasi  contracts,  which  are  founded  on  certain 
relations,  as  those  of  guardians,  tutors,  curators,  re- 
ceivers, agents,  &c. 

The  law  which  determines  the  validity  of  the  execa- 
tion  and  proof  of  contracts,  and  their  construction  and 
legal  effect,  when  any  conflict  takes  place,  will  form  the 
subject  of  separate  consideration. 

The  title  arising  out  of  bankruptcy  and  insolvency, 
and  the  effect  of  the  proceedings  thereunder,  will  close 
that  part  of  the  work  which  treats  of  the  acquisition  and 
transfer  of  property  by  contract  or  obligation,  and  by 
act  or  operation  of  law. 


PROPBRTYy    DIVISION   OF. 


CHAPTER   I. 


OF  THINGS  OR  PROPERTY,  DEFINITIONS  AND  DIVISIONS. 

The  title  to  property,  the  manner  in  which  it  is  ac« 
quired  and  transferred,  the  burthens  to  which  it  is 
subject,  the  law  by  which  questions  respecting  it  are 
decided,  and  various  other  important  consequences,  are 
materially  affected  by  the  divisions  and  distinctions  to 
which  things  or  property  are  subject. 

The  division  of  things  or  property  into  immoveable 
and  moveable,  or  real  and  personal,  has  been  adopted  by 
all  systems  of  jurisprudence. 

Immoveables  and  moveables  are  either  corporeal  or 
the  objects  of  sense,  qtUB  tangi  possunty  or  they  are  in- 
corporeal, existing  in  contemplation  only,  and  not  the 
objects  of  sense,  qtue  tangi  non  possunty  sed  in  jure  con- 
dsiunt 

The  Louisiana  Code  adopts  this  distinction,  (a) 

The  jurisprudence  of  Spain,  (ft)  Holland,  (c)  and 
Scotland,  (d)  admits  the  same  distinction,  by  bestow- 
ing a  separate  consideration  on  the  subjects  which  are 

(a)  Louisiana  Code,  b.  2^  tit.  1,  c.  1,  art.  1051. 

(6)  Febrero,  tit.  3,  c.  3,  n.  34.    L.  4,  tit*  29>  part  3. 

(c)  Van  der  Keeasel,  Thes.  17S,  179.  Math,  de  Auct.  lib.  1,  c.  4,  §  11. 
Berlich.  Conclus.  pt.  3,  con.  30,  n.  10.  Garpz.  Def.  For.  p.  3,  Cons.  24,  Dei.  8. 
Leyser,  yoI.  2,  spec.  101,  n.  7-  Muller,  Prompt,  tit.  Res  Incorp.  P.  Voet, 
de  Reb.  Mob.  et  Immob.  c.  2,  §  2,  3. 

(4)  Banckton,  b.  1,  tit  3,  n.  19.  Brskine,  b.  2,  tit.  2.  Bell's  Ck>in. 
ol.  2,  c,  1,  §  1>  2.       > 
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incorporeal,  according  to  the  definition  given  by  the 
civil  law. 

It  is  in  a  similar  manner  adopted  by  the  coutume  of 
Paris,  (a) 

In  the  Code  Civil  things  are  classed  under  the  titles 
of  things  immoveable,  in  respect  of  the  object  to 
which  they  are  applied:  "Par  Tobjet  auquel  ils  s'ap- 
pliquent ;"  and  of  things  moveable  by  the  determi- 
nation of  law  :  "  Par  la  determination  de  la  loi."  (b) 

The  law  of  England  divides  property  into  real  and 
personal.  It  adopts  the  term  chattels ^  which  is  intended 
to  be  more  comprehensive  than  the  term  moveable,  (c) 
It  has  been  observed  by  the  commentator  on  the  laws  of 
England,  that  although  in  the  grand  ccmstumier  of  Nor- 
mandy (d)  a  chattel  is  described  as  a  mere  moveable, 
yet  at  the  same  time  it  is  set  in  opposition  to  a  fief  or 
feud,  so  that  not  only  goods,  but  whatever  was  not  a  feud, 
were  accounted  chattels,  and  that  it  is  in  this  latter  more 
extended  negative  sense  that  the  law  of  England  adopts 
it,  the  idea  of  goods  or  moveables  only  being  not  suffi- 
ciently comprehensive  to  take  in  every  thing  that  the  law 
considers  as  a  chattel  interest.  For  since  there  are  two 
requisites  to  make  a  fief  or  heritage,  duration  as  to  time, 
and  immobility  with  regard  to  place,  whatever  wants 
either  of  these  qualities  is  not,  according  to  the  Normans, 
an  heritage  or  fief,  or  according  to  the  law  of  England, 
is  not  real  estate ;  the  consequence  of  which,  in  both 
laws  is,  that  it  must  be  personal  estate,  (e) 

It  again  resembles  the  Norman  law  in  distribu- 
ting chattels  into  two  heads,  chattels  real,  and  chattels 
personal. 

Chattels  real,  as  leases  for  years,  &c.,  are  so  called 
from  their  connection  with  land,  and  not  because  they 
possess  any  of  the  qualities  incident  to  freehold  estates. 

(a)  Art.  S7,  et  seq.  (6)  Art.  517,  527.    Toullier,  liv.  2,  tit.  1,  n.  6. 

<c)  Ck>.  Litt.  19,  20.    2  Black.  Com.  b.  2,  c.  3,  p.  20»  21. 

(d)  Cap.  87.  («)  2  Black.  Com.  b.  2,  p.  385,  386. 
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Chattels  personal  are  again  divided  into  those,  which 
a  man  hath  not  only  the  right  to  possess,  but  of  which 
he  hath  the  actual  possession,  and  those,  which  he  hath 
only  the  right  to  possess,  but  of  which  he  hath  not  the 
actual  possession,  for  he  must  recover  them  by  action. 
The  latter  are  called  choses  in  action. 

Chattels  personal  in  possession  are,  strictly  and  pro- 
perly speaking,  moveables. 

Things  are,  by  the  law  and  usage  of  Scotland,  either 
heritable  or  moveable.  Heritable  subjects  are  those 
which  on  the  death  of  the  proprietor,  descend  to  the 
heir,  and  moveables,  those  that  go  to  executors,  who  are 
on  that  account,  sometimes  styled  Jusredes  in  mobUUms. 

The  law  of  Scotland  applies  the  term  heritable  to  all 
subjects  which  were  immoveable  under  the  civil  law.  (a) 

Property  may  by  the  disposition  of  the  law,  or  of  its 
owner,  acquire  aqualily  entirely  different  from  that  which 
belongs  to  it  by  nature,  or  by  its  original  constitution. 
Thus,  moveable  property  may  be  converted  into  immove- 
able, and  immoveable  property  converted  into  moveable. 

Immoveable  things  are  in  several  systems  of  jurispru- 
dence subject  to  another  division,  founded  on  the  man- 
ner in  which  they  have  been  acquired.  They  are  dis- 
tinguished as  biens  propres,  and  biens  acqiUtSj  or  pro- 
perty by  descent  and  purchase. 

In  the  present  chapter  it  is  intended  to  treat  of  these 
several  divisions:  1st,  Of  immoveable  and  moveable 
corporeal  property ;  2ndly,  Of  immoveable  and  move- 
able incorporeal  property ;  3rdly,  Of  the  conversion  of 
property ;  4thly,  Of  Menspropres  and  acqti^tSy  or  estates 
by  descent  and  purchase ;  and  lastly,  Of  the  law  which 
should  determine  the  quality  which  belongs  to  pro- 
perty. 

(a)  Erakine^  b.  2»  tit  2,  §  3,  4. 
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SECTION  I. 

OF   IMMOVEABLE    AND    MOVEABLE,    OR   REAL   AND 
PERSONAL   CORPOREAL   PROPERTY. 

Immoveable  by  nature  or  labour,  as  lands,  houses,  &c. — ^By  being  part  of 
the  soil,  by  accession  or  annexation. — Trees. — Fructus. — ^Distinction 
as  to  Nurserymen. — ^As  to  Crops  produced  by  labour,  &c.  annually. — 
Mills.  &c. — ^Animals  when  immoveable. — ^Annexation  of  moveables  to 
lands  and  buildings,  with  the  intention  that  they  should  permanently  re- 
main.— Civil  law. — Law  of  Holland,  Spain,  Bnghmd,  and  Scotland. — 
Distinction  in  &voar  of  tenants. — ^In  what  cases  they  may  remove  things 
which  they  have  affixed. — Further  distinction  in  ihe  jurisprudence  of 
England,  Scotland,  and  the  United  States  where  the  annexation  is  for  the 
purposes  of  trade. — The  indulgencenot  extended  where  the  purpose  is  solely 
agrieultural.-^The  decisions  in  the  United  States.-^Constructive  annex- 
ation.— Keys,&c. — ^Instances  in  which  the  quality  of  immoveable  is  acquired 
simply  by  destination. — Slaves. — State  of  the  law  in  the  West  India 
Colonies. — ^In  some,  there  are  legislative  provisions  giving  the  quality  of 
immoveable  to  certain  articles  attached  to  and  necessary  for  the  cultiva- 
tion of  Plantations. — ^Articles  partaking  of  personal  and  real  quality, 
as  charters,  &c. — Seats  in  churches. 

Immoveable  corporeal  things,  res  immohiles  vel  res  soliy 
are  those  which  are  by  their  nature  really  immoveable  or 
incapable  of  being  conveyed  from  one  place  to  another, 
as  lands,  or  they  become  so  by  the  labour  of  man,  as 
houses  and  other  buildings  erected  on  land. 

Moveables  will  become  immoveables,  ratione  accessionis, 
as  when  they  are  united  or  affixed  to,  or  let  into  the 
ground,  or  otherwise  annexed  or  attached  to  that  which 
is  immoveable.  *^  Quse  aCcessionis  intuitu  sunt  immo- 
bilia,  ea  si  separata  mobilia  forent,  juncta  immobilibus, 
iisque  affixa,  vel  infixa,  vel  aliter  iis  annexa,  pro  immo- 
bilibus habentur,  neque  enim  remanente  eodem  nexu 
de  loco  in  locum  dimoventur."  (a) 

(a)  P.  Voet,  de  Reb.  Mob.  et  Immob.  c.  3,  n.  4,  p.  33. 


PROPERTY,    DIVISION   OF.  7 

Again  they  will  become  inunoveable  ^*  ratione  des- 
tinationis,  finis,  eventus,  usas,  relationis  ad  rem  im- 
mobilem."  (a) 

Immoveables  fSedling  under  the  two  last  of  the  pre- 
ceding descriptions  require  observation  and  illus- 
tration. 

I.  Fruits,  so  long  as  they  are  hanging  on  the  trees,  the 
crops  until  they  are  gathered,  and  timber  trees,  whilst 
they  are  standing,  are  things,  which,  because  they  are  at- 
tached and  appendant  to  the  ground,  are  immoveable. 
But  when  the  fruits  or  crops  are  gathered,  or  the  trees 
cut  down,  as  they  then  cease  to  be  attached  to  the  soil, 
they  become  moveables. 

But  although  trees  and  shrubs  when  they  are  planted, 
become  part  of  the  soil  and  immoveable  property,  yet  a 
distinctian  is  admitted,  when  they  are  planted  in  the 
course  of  the  trade  of  the  owner  or  occupier  of  the  land, 
and  for  the  purpose  of  sale.  In  such  a  case  they  are 
considered  personal  property,  (b) 

A  nursery-man  or  gardener,  at  the  end  of  his  term, 
may  remove  and  dispose  of  the  trees,  shrubs,  &c.,  which 
he  has  planted,  for  the  purpose  of  sale ;  (c)  but  he  id 
not  permitted  to  plough  up  strawberry  beds  in  full 
bearing,  at  the  dose  of  his  term,  without  having  any 
reasonable  object  in  view,  (d)  Neither  is  a  private  per- 
son at  liberty  to  sell  and  remove  young  fruit  trees 
phmted  by  himself,  (e) 

There  are,  however,  certain  vegetable  products  of  the 
earth,  which  although  they  are  annexed  to,  and  growing 
upon  the  land  at  the  time  of  the  occupier's  death,  yet  as 
between  the  personal  representative  of  the  person  seised 
of  the  inheritance,  as  the  heir  in  some  cases,  and  the 
personal  representative  of  the  tenant  for  life,  and  the  re- 

(a)  P.  Voety  de  Reb.  Mob.  et  Immob.  c.  5,  n.  1,  p.  38. 

(6)  Pothier,  Tr.  de  la  Gomm.  part  I,  c.  2,  $  39»  et  seq. 

(c)  3  East,  38.    7  Tkunt.  191.    4  lb.  316. 

{d)  1  Camp.  N.  P.  C.  227.  W  4  Taunt.  316. 
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mainder  man,  or  reversioner  in  others,  are  considered 
by  the  law  of  England  as  chattels,  and  will  pass  as  such. 
These  are  usually  called  emblements.  They  may  also 
be  seized  and  sold  ^under  a  fieri  fcuAas^  and  the  sale 
of  them,  while  growing,  is  a  sale  of  goods,  wares,  and 
merchandize,  within  the  17th  section  of  the  statute  of 
frauds,  (a) 

The  vegetable  chattels  so  named,  are  the  com  and 
other  growth  of  the  earth,  which  are  produced  annually, 
not  spontaneously,  but  by  labour  and  industry,  and 
thence  are  called  fructus  indastriales.  When  the  occu- 
pier of  the  land,  whether  he  be  the  owner  of  the  inheri- 
tance, or  of  an  estate  determining  with  his  own  life,  has 
sown  or  planted  the  soil  with  the  intention  of  raising  a 
crop  of  such  a  nature,  and  dies  before  harvest  time,  the 
law  gives  to  his  personal  representative  the  profits  of 
the  crop,  the  emblavence  de  bled,  or  emblements,  to  com- 
pensate for  the  labour  and  expence  of  tilling,  manuring, 
and  sowing  the  land,  (b) 

They  consist,  not  only  of  com  and  grain  of  all  kinds, 
but  of  every  thing  of  an  artificial  and  annual  profit  that 
is  produced  by  labour  and  manurance,  (c)  as  hemp, 
flax,  saffiron,  and  the  like,  (d)  melons  of  all  kinds,  (e) 
and  hops,  although  the  latter  spring  from  old  ro6ts,  be- 
cause they  are  annually  manured  and  require  cultiva- 
tion, (f)  and  so  of  potatoes,  (g) 

But  the  rule  does  not  apply  to  fruit  growing  on 
trees,    nor  to  a  plantation  of  trees,   for  the  general 

(a)  See  the  judgments  of  Bayley  and  Littledale,  Justices,  in  Evans  v. 
Roberts,  5  Bam.  and  Cress.  829>  and  of  HuUock  B.,  in  Scorell  v.  Boxall, 
1  Toung  and  Jenr.  393. 

(b)  Swinb.  part  7,  s.  10^  pi.  8.    Williams's  Law  of  Executors,  p.  453. 

(c)  Co.  Litt.  55  b. 

(d)  lb.  Wentw.  Off.  Ex.  147>  Uth  ed. 

(e)  Wentw.  lb.  153. 

(/)  Co.  litt.  55  b,  note  1,  from  Hal.  MSS.  Latham  v.  Attwood,  Cro. 
Car.  515.  Wentw.  Off.  Ex.  147.  Gilb.  Evid.  216.  Anon.  Freem.  Ch. 
Cas.  210.    Fisher  v.  Forbes,  9  Vin.  Abr.  373,  tit.  Emblements,  pi.  82. 

(g)  Evans  v.  Roberts,  5  Bar.  and  Cress.  832. 
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rule  is  quicguid  plantatur  solo^  solo  cedit.  Therefore, 
if  a  man  sow  the  land  with  acorns,  or  plant  young  fruit 
trees,  or  oak,  elm,  ash,  or  other  trees,  these  cannot  be 
comprehended  under  emblements,  (a) 

The  growing  crop  of  grass,  even  if  sown  from  seed, 
and  though  ready  to  be  cut  for  hay,  cannot  be  taken  as 
emblements,  because,  as  it  is  said,  the  improvement  is 
not  distinguishable  from  what  is  natural  product, 
although  it  may  be  increased  by  cultivation,  (b)  It 
seems,  however,  that  the  artificial  grasses,  such  as  clover, 
sainfoin,  and  the  like,  by  reason  of  the  greater  care 
and  labour  necessary  for  their  production,  are  considered 
emblements,  (o) 

The  law  of  Scotland  contains  a  similar  restriction  to 
such  frtdts  as  grow  annually  for  a  tract  of  years  together, 
without  repeated  culture  or  industry,  as  natural  grslss  not 
yet  cut,  or  fruits  not  yet  plucked  from  the  tree.  For 
those  annual  frtiits  which  require  yearly  seed  and  in- 
dustry, as  wheat,  barley,  &c.,  are  accounted  moveable 
even  before  separation,  from  the  moment  they  are  sown 
or  planted,  because  the  seed  and  labour  in  preparing 
the  ground,  cannot  be  said  to  be  employed  on  the  lands 
for  their  perpetual  use,  but  for  the  immediate  profit  of 
their  possessor,  (d) 

Where  grass  seeds  have  been  sown  down  with  corn, 
the  executor  is  not  entitled  to  the  crop  of  hay  produced 
in  the  succeeding  year,  but  merely  to  the  first  year's 
pasturage  after  cutting  down  the  white  crop,  (e) 

II.  Ore>  sand,  gravel,  stones,  chalk,  &c.,  until  they 

(a)  Co.  litt.  55  b.   Com.  Dig.  Biens,  G.  1. 

(&)  Glib.  £v.  214,  215.  Com.  Dig.  Biens,  G.  1.  Bvans  v.  Roberts,  5  Bar. 
and  Cress.  132.    Co.  litt  56  a. 

(c)  Co.  litt.  55  b.  note  2.  Lawton  v.  Lawton,  3  Atk.  16.  Com.  Dig. 
Biens,  G.  2.  Gilb.  Ev.  214, 215.  Williams's  Law  of  Executors,  vol.  I,  p.  454. 

(d)  Durie,  Feb.  2, 1627,  Somerville  Diet.  p.  5074. 

(e)  Kilk.  Kames,  Rem.  Dec.  Clerk,  Home,  and  Falc.  7  Dec.  1744,  Sinclair, 
Diet.  p.  5421.  Fac.  Coll.  10  Feb  1796.  Diet.  p.  5446.  Fac.  Coll.  19th 
Not.  1816,  Marquis  of  Tweeddale.     1  Ersk.  b.  2,  tit.  2,  note  21. 
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are  dug  from  quarries^  mines,  or  pits,  are  immoveable, 
but  when  they  are  dug  from  thence,  they  become 
moveable. 

III.  Wind  and  water  mills,  and  all  other  erections, 
which  are  fixed  or  let  into  the  ground,  are  deemed  im- 
moveable, but  if  they  are  not  let  into  the  ground,  but 
fixed  on  poles  or  piles,  they  are  moveable,  (a) 

The  coutume  of  Paris  gives  the  quality  of  immoveable 
to  all  those  articles  annexed  to  the  ground  which  can- 
not be  removed  from  thence  without  destroying  them : 
^^  Quand  ne  peuvent  etre  otez  sans  depecer  ou  desassem- 
bler."  (A)  The  Code  Civil  adopts  the  same  distinction  : 
'^  Quand  ils  y  sont  scelles  enplatre  ou  a  chaux  ou  k  ciment, 
ou  lorsqu'ils  ne  peuvent  Stre  detach^  sans  etre  fractures 
et  deteriores,  ou  sans  briser  ou  deteriorer  la  partie  du 
fonds  a  laquelle  ils  sont  attaches."  (c) 

The  law  of  England,  does  not  consider  these  things 
immoveable,  unless  they  are  absolutely  attached  to  the 
realty,  by  being  let  into  the  ground,  or  united  to  the 
freehold  by  means  of  nails,  screws,  bolts,  mortars,  or  the 
like.  They  then  become  apart  of  the  realty,  to  which 
they  adhere,  and  partake  of  all  its  incidents  and  pro- 
perties. By  the  mere  act  of  annexation  a  personal 
chattel  immediately  becomes  parcel  of  the  freehold 
itself.  Quicquid  plantatur  soloj  solo  cedit.  Unless, 
however,  they  are  so  attached,  they  are  deemed  move- 
able chattels,  (d) 

A  bam,  granary,  stable,  or  any  other  building 
upon   blocks,    rollers,    stilts,   or  pillars,  (e)  a  varnish 


(a)  P.  Voet>  de  Mob.  et  Immob.  c.  4,  n.  2,  et  aeq.  and  c.  15>  n.  7. 

(&)  1  Dupless.  art.  90.  (c)  Code  Civil,  Art.  525. 

(d)  10  Hen.  7,  pi.  2.  20  Hen.  7,  13.  Co.  liU.  53  a.  4  Co.  63.  Bui. 
N.P.34.  Amb.  113.  3Atk.  13.  3  East,  60.  7  Taunt.  190.  Welch  v. 
Nash,  8  East,  394.  6  East,  161.  5  Bar.  and  Aid.  603.  Gilb.  £y.  209, 210. 
Swinb.  on  Wills,  part  8,  §  20.  Nolan's  Poor  Laws.  Rex  v.  Brighton  Gas 
Company,  K.  B.  E.  T.  7  Geo.  4. 

Ce)  3Ea8t  55.  3  Esp.  N.P.C.  11.  1  Taunt. 20.  11  Vin.  Abr.  154.  Bui. 
N.  P.  34. 
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house  laid  upon  a  wooden  plate  resting  on  brick- 
work, the  quarters  being  morticed  into  the  plate,  (a) 
a  post  windmill,  at  least  if  laid  on  cross  traces  not 
attached  to  the  ground,  (b)  and  vessels,  or  utensils  sup- 
ported on  brickwork,  frames,  or  horses  standing  on  the 
ground,  (c)  machinery  let  into  caps  or  steps  of  timber, 
and  even  as  it  seems  dthough  fastened  by  pins,  (d)  are 
not  parts  of  the  freehold,  but  are  chattels. 

The  rule  adopted  by  the  law  of  Scotland  is  thus 
stated  by  two  learned  jurists.  ^^  If  an  addition 
has  been  made  to  land  or  houses,  which  cannot  be 
dissevered  without  destruction  or  injury  to  the  prin- 
cipal, or  to  the  accessory,  things  so  added,  though  in 
themselves  moveable  be  come  as  fixtures  part  of  the 
land.  As  such  they  descend  to  the  heir,  or  on  an 
expiration  of  a  temporary  contract  of  possession,  they 
accompany  the  land,  and  they  will  also,  as  part  of 
the  subject  of  security,  be  available  to  the  holder 
of  an  heritable  bond."  (e)  **  But  on  the  other  hand, 
where  the  accessory  may  again  be  separated  from  the 
principal  without  destruction  or  injury  to  either  as  dis- 
tinct subjects,  (which  for  instance  may  sometimes  be 
done  in  the  case  of  the  machinery  of  a  mill,  or  a  steam 
engine,)  the  same  rule  does  not  apply."  (y) 

IV.  There  are  certain  moveables  which  become  im- 
moveable, in  consequence  not  alone  of  their  being  affixed 
to  the  land,  but  of  their  being  also  destined  to  be  per- 
manently used  on  it ;  of  this  description  are  the  poles  to 
which  vines  are  fastened. 

The  degree  of  solidity  or  firmness  with  which  they 
are  attached  to  the  soil  is  not  material,  if  they  are 
intended  to  serve  this  purpose,  until  they  are  consumed, 
or  are  no  longer  fit  for  it. 

(a)  4  Esp.  N.  P.  C.  33.    2  East,  88. 

(6)  6  T.  R.  37r.     1  Brod.  and  Brig.  506.    4  Leon.  241. 

(c)  9Ea8t»215.  (,d)  2  Barn.  *and  Aid.  165.     1  Taunt.  19. 

(«)  1  Belfs  Com.  752.  (/)  Erskine,  b.  2,  tit.  2,  note  20. 
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They  retain  this  character  whilst  they  are  removed 
from  the  ground  during  the  winter,  and  laid  by  on  the 
vineyard  in  order  to  be  used  again  in  the  following 
spring.  '  ^  Pali,  qui  vinese  causa  parati  sunt,  antequam 
collocentur,  fundi  non  sunt ;  sed  qui  exempti  sunt  hac 
mente,  ut  collocentur,  fundi  sunt."  (a) 

V.  Animals,  ferm  natura^  so  long  as  they  are  allowed 
to  continue  at  large  in  naturali  hxitate,  are  neither  in 
the  power  or  possession  of  the  owner  of  the  estate  per  se. 
They  become  so,  only  by  means  of  the  place  which  he  has 
provided  for  them  on  his  estate,  ratione  loci  in  qui  sunty 
non  possidentur  per  se.  The  possession  or  property  of 
the  animals  can  never  be  separated  from  that  of  the 
place  which  is  provided  for  them,  (b) 

But  if  these  animals  are  possessed  per  se^  that  is,  be- 
come sub  castodiA  nostrdy  they  are  moveables.  Upon 
these  principles  the  distinction  in  the  Coutume  of  Paris 
and  in  other  systems  of  jurisprudence  is  founded.  Fish, 
which  are  "  in  piscindj  (dans  un  reservoir,)  non  sunt 
sedium,  nee  fundi :  non  magis,  qukm  puUi,  aut  csetera 
animalia,  quae  in  fundo  sunt."  (c) 

^^  Item  feras  bestias,  quas  vivariis  incluserimus,  et 
pisces,  quos  in  piscinas  conjecerimus,  h,  nobis  possideri. 
Sed  eos  pisces,  qui  in  stagno  sint,  aut  feras,  quee  in 
silvis  circumseptis  vagantur,  k  nobis  non  possideri : 
quoniam  relictae  sint  in  libertate  naturali.  Alioquin, 
etiam  si  quis  sylvam  emerit,  videri  eum  omnes  feras 
possidere  :  quod  falsum  est."  (d) 

The  distinction  is  applied  also  to  bees,  (e) 

The  jurisprudence  of  Holland  adopts  the  distinction 
of  the  civil  law. 

The  coutume  of  Paris  declares  that  "  Poisson  etant 

(a)  Dig.  lib.  19,  tit.  1, 1.  17,  $  11.       Pothier,  Tr.  de  la  Com.  part  1,  c.  2, 
§  39f  et  seq. 

(b)  Pothier,  tit.  Des  Glioses,  part  2,  $  1. 

(c)  Dig.  lib.  19,  tit.  1,  L  15,  16.  (ci)  Dig.  lib.  41,  tit.  2, 1. 3,  §  14. 
(e)  Feltman,  de  Re.  Div.  lib.  2,  tit.  1,  $  14.      Bankton,  b.  2,  tit.  1,  n.  7. 

Stair,  b.  2,  tit.  1,  §  5.    Erskine,  b.  2,  tit.  1,  n.  10. 
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en  etang  ou  en  fosse,  est  repute  immeuble:  mais 
quand  il  est  en  boutique  ou  reservoir,  est  repute 
meuble/'(a) 

The  Code  Civil  classes  amongst  moveables  by  desti- 
nation, if  placed  by  the  proprietor  for  the  use  and 
management  of  his  estate,  beasts  required  for  agricul- 
tural purposes,  pigeons  belonging  to  dove-houses,  rabbits 
in  warrens,  bee  hives,  and  fish  in  ponds,  (b) 

It  is  said  by  the  old  writers  on  the  law  of  England, 
that  if  a  man  buy  divers  fishes,  as  carps,  breams, 
tenches,  &c.,  and  put  them  in  his  pond,  and  dieth,  in 
this  case  the  heir  who  has  the  water  shall  have  them, 
and  not  the  executors,  but  they  shall  go  with  the  inhe- 
ritance, because  they  were  at  liberty,  and  could  not  be 
gotten  without  industry,  as  by  nets,  and  other  engines:  (c) 
otherwise,  however,  it  is,  if  they  are  in  a  trunk,  or  in  a 
net,  or  the  like,  for  then  they  are  severed  from  the 
soil,  (d) 

So  deer  in  a  park,  conies  in  a  warren,  and  doves  in 
a  dove-house,  (e)  and  jpheasants  and  partridges  in  a 
mew,  swans  though  unmarked  in  a  private  moat  or 
pond,  or  kept  on  water  within  a  manor,  or  at  large,  if 
marked,  and,  as  it  is  said,  bees  in  a  hive,  all  go  along 
with  the  inheritance,  and  the  reason  assigned  is,  because 
without  them  the  inheritance  is  incomplete,  (f) 

It  should  be  observed,  that  in  these  cases  the  testator 
is  supposed  to  have  the  inheritance  in  the  park,  pond,  &c., 
consequently  the  question  is  between  the  heir  succeeding 
to  the  ancestor's  estate,  and  the  executor,  who  takes  no 


(a)  Art.  91.  ib)  Code  Civil,  art.  624. 

(e)  Co.  Litt.  8  a.  11  Rep.  50,  Lilford's  case.  Swinb.  on  Wills,  pt.  7,  §  10, 
pi.  8.  Keilw.  118.  4  Leon.  240.  Owen,  20.  Cro.  Eliz.  372.  1  Roll. 
Abr.  916.    Com.  Dig.  Biens,  F.    Off.  Ex.  127. 

(d)  Id.  ib.    Bacon's  Ab.  tit.  Executors  H.  3.  Com.  Dig.  Biens,  F. 

(e)  7  Rep.  90,  91,  Case  of  Swans.  God.  Orp.  Leg.  126.  Noy's  Max.  230. 
239,  (9th  edit.)  Vin.  Abr.  tit.  Ex.  Z.  Willes,  Ch.  J.  in  Davies  v.  Powell, 
Wines'  Rep.  46. 

(f)  Shep.  Touch.  469. 
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interest  whatever  in  the  land.  But  the  case  would  be 
different,  if  the  testator  had  only  a  term  of  years  in  the 
premises,  for  then  if  he  die  before  his  term  is  expired, 
as  his  executor  succeeds  to  his  interest  in  the  land,  he 
will  also  have  the  deer,  &c.,  with  the  land  to  which 
Ihey  belong,  (a) 

In  like  manner,  if  the  testator  have  any  tame  deer, 
rabbits,  pheasants,  partridges,  pigeons,  Sec.,  they  shall 
go  to  the  executors ;  and  though  they  were  not  tame, 
yet,  if  they  were  kept  alive  in  any  cage,  room,  or 
similar  place,  the  executors  shall  have  them,  (b) 

VI.  Things  in  their  own  nature  moveable  become 
immoveable,  when  attached  or  united  for  permanent  use 
and  enjoyment  to  an  immoveable,  whether  they  be 
timbers,  pillars,  or  marbles,  &c.  They  retain  that 
quality  notwithstanding  their  removal,  if  it  be  intended 
to  restore  them.  ^^  Ea  qusd  perpetui  usus  causa  in 
sedificiis  sunt,  aedificii  esse  :  quse  ver6  ad  preesens,  non 
esse  8Bdificii."  (c) 

Such  of  the  materials  of  a  house  taken  down  with  the 
intention  of  its  being  rebuilt,  as  are  capable  of  being 
used  for  that  purpose,  will  be  deemed  immoveables. 
'^  Ea,  quae  ex  sedificio  detracta  sunt,  ut  reponantur, 
aedificii  sunt :  at  quse  parata  sunt,  ut  imponantur,  non 
sunt  aedificii."  (d) 

The  Code  Civil  does  not  treat  such  materials  as  im- 

« 

moveable,  until  they  are  employed  by  the  artificer  in 
building,  (e) 

It  seems  that,  by  the  law  of  Scotland,  the  materials 
for  building  a  house,  if  the  work  was  begun^  would  be- 
long to  the  heir,  for  so  they  seem  to  be  destined.  Thus 
during  the  period  a  house  was  building,  its  owner  died ; 

(a)  Off.  Ex.  53.    God.  Orp.  Leg.  part  2,  c.  13.     See  Harg.  Co.  Litt.  8  a. 
note  41.     Yin.  Abr.  tit.  Ex.  Z. 

(b)  Off.  Ex.  53,  57.    Bac.  Abr.  tit.  Ex.  H.  3. 

(c)  Dig.  Ub.  19,  tit.  1, 1. 17,  §7^ 

(d)  Dig.  ib.  §  10.  (e)  Art.  632. 
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a  set  of  doors,  windows,  and  other  articles  destined 
for  the  house  and  lying  within  it,  but  not  yet  made 
part  of  the  building,  were  found  to  be  heritable,  (a) 
But  if  the  building  were  not  begun^  the  owner  might 
have  changed  his  mind,  and  his  executors  would  have 
the  better  claim  to  the  materials,  (b) 

YII.  The  oauiume  of  Paris  attaches  the  quality  of 
immoveable  to  the  furniture  of  a  house  whenj  it  cannot 
be  removed  without  breaking  or  injuring  it,  when  it  is 
firmly  fastened,  attacMe  h  fer  et  d  clous  ou  scellez  en 
pMtrejSnd  when  also  it  has  been  affixed  with  the  intention 
that  it  should  permanently  remain  there.  '^  Ustenciles 
dliotel  qui  se  peuvent  transporter  sans  fraction  et  dete- 
rioration, sont  aufisi  reputez  meubles  :  mais  s'ils  tiennent 
k  fer  et  k  clous,  ou  sont  scellez  en  platre,  et  sont  mis 
pour  perpetuelle  demeure,  et  ne  peuvent  Stre  trans- 
porter sans  firaction  ou  deterioration,  sont  censez  et  re- 
putez immeubles."  (c) 

The  mirrors  of  an  apartment,  and  pictures  and  other 
ornaments,  are  considered  as  fixed  for  perpetual  con- 
tinuance, and  therefore  immoveables,  when  the  frame- 
work on  which  they  are  fastened  forms  part  of  the  body 
of  the  wainscot. 

Statues  are  declared  by  the  Code  Civil  to  be  immove- 
able, when  they  are  placed  in  a  niche  formed  expressly 
to  receive  them,  although  they  may  be  capable  of 
removal  without  breaking  or  damage,  (d) 

VIII.  Moveables  affixed  to  land  or  buildings  acquire 
the  quality  of  immoveable,  by  reason,  not  alone  of  their 
being  affixed,  but  of  their  being  affixed  with  the  inten- 
tion of  permanently  remaining.  No  such  intention  can 
be  presumed,  when  the  person  by  whom  they  are  affixed 
has  only  a  temporary  interest  in  the  land  or  house ; 
moveables,  therefore,  which  would  be  immoveable,  if 

(a)  Fac.  Coll.  Feb.  25, 1782,  Johnson,  &c.  Diet.  p.  5443. 
(6)  2  Bell's  Ck>ni.  2.    Ersk.  Inst.  b.  2,  tit.  2,  p.  249>  note, 
(c)  1  Dupless.  art.  90.  (d)  Art.  525. 
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affixed  by  the  owner,  continue  moveable  as  between 
him  and  his  tenant. 

The  civil  law  and  the  codes  of  Holland  and  Spain 
permit  the  tenant  to  remove  them  where  it  can  be 
eflfected  without  material  injury  to  the  property,  (a) 

Those  which  were  attached  to  the  house,  a  fer  et  d 
clauSf  by  a  tenant  or  usufructuary,  might  be  removed 
by  him  at  the  expiration  of  his  tenancy  or  estate,  on 
restoring  the  place  from  whence  they  were  removed  to 
its  former  state.  (6) 

Under  the  cautume  of  Paris  the  landlord  was  per- 
mitted to  reclaim  them  on  offering  to  the  tenant  their 
value,  (c) 

The  Code  Civil  recognises  the  right  of  the  usufruc- 
tuary to  remove  them,  on  making  good  the  place  from 
which  they  were  taken,  (d) 

The  strictness  of  the  rule  by  which  things  annexed 
to  the  realty  become  part  of  it  has  been  relaxed  by  the 
law  of  England,  when  they  have  been  annexed  by  a 
tenant  for  the  purposes  of  trade  or  manufacture* 

He  is  permitted  to  remove  vessels  and  utensils  of 
trade,  such  as  furnaces,  coppers,  brewing  vessels,  and 
fixed  vats,  salt  pans,  and  the  like,  (e)  And  also, 
machinery  in  breweries,  collieries,  mills,  &c.,  such  as 
steam  engines,  cider  mills,  and  the  like.  (/)  He  is  also 
permitted,  as  it  should  seem,  to  remove  sheds  called 
Dutch  bams,  formed  of  uprights  rising  from  a  foundation 
of  brickwork,  (g) 

A  tenant  in  husbandry  has  not  the  same  privilege  as 
a  tenant  in  trade.     For  he  cannot  take  away  things 

(a)  Voet,  lib.  19>  tit.  2,  Locati  Conducti,  n.  14.     Groeneweg.  ad  Pand. 
lib.  19,  tit  2,  i  6,  and  lib.  18,  tit.  1,  de  Contrah.  Empt  1.  76,  dolia. 
(6)  Pothier,  Tr.  de  la  Com.  part  1,  c.  2,  n.  63.  (c)  lb. 

(d)  Art.  599. 

(e)  1  Salk.  368.  3  Atk.  13.  Amb.  113.  1  H.  Black.  259.  3  East,  56. 
Bui.  N.  P.  34. 

(/)  3  Atk.  12.    Amb.  1 14.    Bui.  N.  P.  34.    3  East,  53.    3  Esp.  N.  P.  C. 
11.    2  Bar.  and  Aid.  165. 
(y)  3  Esp.  N.  P.  C.  11.    3  East,  p.  47,  55,  56. 
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which  he  has  affixed  to  the  demised  premises  at  his  own 
expense  for  purposes  which  are  merely  agricultural,  (a) 

Thus  it  has  been  held,  that  a  tenant  could  not  remove 
a  beast-house,  carpenter's  shop,  fuel-house,  cart-house, 
pump-house,  or  fold-yard  wall,  erected  for  the  use  of 
his  farm,  even  though  he  left  the  premises  exactly  in 
the  same  state  as  he  found  them  on  his  entry,  (a) 

This  rule,  however,  is  confined  to  articles  of  a  strictly 
agricultural  nature  ;  for  if  the  object  and  purposes  of  an 
erection  have  relation  to  a  trade  of  any  description,  the 
tenant  may  take  it  away,  notwithstanding  it  is  the 
means  or  instrument  of  obtaining  the  profits  of  land. 

Thus  a  tenant  may  take  away  a  mill  for  making  cider, 
or  machinery  for  working  mines  and  collieries,  or  as  it 
would  seem,  utensils  set  up  for  manufacturing  salt  from 
springs  upon  the  demised  premises,  (b) 

The  better  opinion  seems  to  be,  that  a  gardener 
or  nurseryman  cannot  take  down  hot-houses,  green- 
houses, forcing  pits,  &c.,  which  he  has  built  during  his 
tenancy,  (c) 

Articles  which  have  been  set  up  by  the  tenant  at  his 
own  expense  for  ornament  or  furniture,  or  even  for 
domestic  use  and  convenience,  are  removeable  by  him,  as 
hangings,  tapestry,  and  pier  glasses  nailed  to  the  walls  or 
panels  of  a  house,  and  even,  as  it  is  said,  where  they  are 
put  up,  in  lieu  of  wainscot,  and  wainscot  also  fixed 
to  the  walls  by  screws  and  the  like,  (d)  But  articles  of 
this  description  can  only  be  removed  where  they  are 
so  attached  to  the  premises,  as  not  to  have  become  part  of 
the  substance  and  fabric  of  the  house,  for  it  appears  that 
a  tenant  cannot  remove  an  article,  though  meant  for  oma- 


(a)  3  East,  38. 

iff)  3  Atk.  12.    Amb.  113.    Bui.  N.  P.  34.     1  H.  Black.  259,  n. 

(c)  2  East,  90.    3  Eaat,  45,  56.    2  Brod.  and  fiing.  58. 

(J)  Mofldey,  113.  iP.  Wms.  94.  Str.  1141.  3  Atk.  12.  Amb.  113. 
1  H.  Black.  260.  2  Saund.  259»  n.  11.  3  East,  53.  7  Taunt.  191.  2  Brod. 
and  Bing.  58.    2  Bam.  and  Cress.  77- 

VOL.    II.  C 
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ment  merely,  if  he  so  substantially  united  it  to  the 
house,  that  it  would  materially  injure  the  freehold,  by 
removing  it.  So  neither  will  he  be  allowed  to  take 
away  erections,  which  may  be  considered  as  permanent 
additions  or  improvements  to  the  estate,  {a) 

Thus  it  has  been  held,  that  he  is  not  entitled  to 
pull  down  a  conservatory  built  on  a  brick  foundation, 
and  which  is  intimately  connected  with  the  dwell- 
ing house,  (b)  nor  a  pinery  erected  on  brickwork, 
although  built  in  a  garden  and  detached  from  the 
house  itself,  (c) 

Articles  which  may  be  considered  as  put  up  for  ordi- 
nary use  and  convenience,  are  grates,  ranges,  and  stoves, 
fixed  in  brickwork,  iron  backs  to  chimneys,  beds  fastened 
to  the  ceiling,  fixed  tables,  furnaces,  coppers,  mash  tubs, 
and  w^ter  tubs  fixed,  cofiee-mills,  malt-mills,  &c.,  jacks, 
cupboards  fixed  with  holdfasts,  clock  cases,  iron  ovens, 
and  the  like.     They  are  removeable  by  the  tenant,  (rf) 

A  tenant,  however,  cannot  remove  them,  unless  they 
are  so  affixed  and  connected  with  the  premises  as  to  oc- 
casion but  little  damage  in  their  removal,  otherwise  the 
tenant  will  not  be  allowed  to  take  them  away. 

The  law  of  Scotland,  in  considering  whether  a  move- 
able has  by  annexation,  acquired  the  character  of  im- 
moveable, if  the  question  arise  between  the  heir  and  exe- 
cutor of  the  proprietor,  leans  strongly  in  favour  of  the  for- 
mer; for  the  principles,  as  it  is  observed,  of  accession  and 
destination  here  combine,  and  so  far  as  the  matter  turns 
on  a  qucBstio  voluntatis^  the  intention  of  the  proprietor 
in  erecting  the  mill,  obviously  is  that  the  building  and 
machinery  should  go  together  as  unum  gtdd.  (e) 

(a)  sEsp.  N.  P.  C.  p.  11. 

(b)  2  Brod.  and  Bing,  54.    4  B.  Moore,  440.  (c)  lb. 

(rf)  Year  Books.  8  Hen.  7,  12.  20  Hen.  7,  13.  21  Hen.  7,  26.  Cro. 
Hiz. 374.  Str.  1141.  1  Atk.  477.  6  T.  R.  379.  7Taunt.  191.  5  Bar. 
and  Aid.  625.    2  Bam.  and  Cress.  77.    lb.  686. 

(c)  1  Ersk.  b.  2,  tit.  2,  n  20. 
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This  by  some  has  been  carried  so  far  as  to  make  even 
the  horse  and  other  instrumenta  mobilia  of  a  horse- 
mill,  and  the  buckets,  chains,  and  all  other  accessory 
instruments  of  a  going  coal  mine  descend  to  the  heir,  (a) 
In  a  case,  however,  before  Lord  Armadale,  it  was  found 
that  as  to  a  thrashing  machine,  the  buUt  part  only  is  to 
be  considered  as  heritable,  and  the  machinery  as  move- 
able, and  therefore  belonging  to  the  executors.  (6) 
But  this  finding  was  not  brought  under  the  review  of  the 
court,  and  its  soundness,  especially  since  the  judgment 
in  the  case  of  Arkwright,  (c)  may  perhaps  be  doubted. 
As  between  landlord  and  tenant,  the  latter  would  seem 
entitled  to  remove  whatever  machinery  he  may  have 
erected  for  his  own  convenience,  during  his  temporary 
occupation,  and  for  the  purposes  of  and  as  an  accessory  to 
his  trade.  (^)  As  between  different  classes  of  creditors 
real  and  personal,  there  is  perhaps  more  difficulty.  The 
question  has  been  decided  in  one  case  by  the  Court  of 
Session  on  the  principle  of  the  accession  of  the  machinery 
to  the  lands,  and  the  security  of  an  heritable  bond,  has 
been  held  to  cover  not  merely  the  ground  and  house, 
and  great  moving  power,  or  steam  engine,  but  also  the 
whole  of  the  small  machinery  essential  to  the  complete- 
ness of  a  mill,  (e)  It  was  there  found  that  the  carding 
machine,  drawing  frames,  and  mule  jennies  of  a  cotton 
mill,  though  not  even  nailed  or  screwed  to  the  fabric  of 
the  building,  but  removeable  from  place  to  place,  like 
furniture,  or  like  ordinary  spinning-wheels,  were  not- 
withstanding carried  as  accessories.  But  it  has  been 
observed,  by  Mr.  Bell,  "  that  though  the  authority  of  the 
case  of  Arkwright  is  very  great,  doubts  are  still  enter- 
tained by  the  bar,  and  the  question  is  by  no  means  held 
to  be  at  rest."  (/) 

(a)  1  Ersk.  b.  2,  tit.  2,  n.  20.    Dirl.  and  Stew.  v.  Mill.    lb.  Ezecutry. 

(b)  EjtAap's  Trustees,  18th  January,  1811,  Fac.  Coll. 

(e)  3  Dec.  1819,  Fac.  CoU.  id)  1  Bell,  752. 

W  lb.  (/)  lb.  756. 

c2 
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The  decisions  in  the  courts  of  the  United  States  of 
America,  whilst  they  retain  the  rule  adopted  by  the  law 
of  England,  admit  also  its  relaxation  in  favour  of 
tenants,  and  of  trade  and  manufacture,  (a) 

The  New  York  Revised  Statutes  (ft)  declare  that 
things  annexed  to  the  freehold,  or  to  any  building  for 
the  purpose  of  trade  or  manufacture,  and  not  fixed  into 
the  wall  of  a  house  so  as  to  be  essential  to  its  support, 
go  to  the  executor  as  assets^  and  that  all  other  things 
annexed  to  the  freehold  descend  to  the  heir  or 
devisee,  (c) 

There  has  been  a  disposition  to  extend  to  erections 
for  agricultural  purposes  the  indulgence  afforded  to  a 
tenant,  in  respect  of  fixtures  made  by  him  for  the  pur- 
poses of  trade  and  domestic  use.  {d) 

It  is  however  to  be  observed,  that  the  quality  of 
moveable,  which  is  assigned  to  these  articles  in  favour 
of  the  tenant,  is  retained,  only  so  long  as  he  retains  that 
relation.  If  he  allows  them  to  remain,  they  become  part 
of  the  realty,  and  unless  expressly  excepted,  they  pass 
as  part  of  it.  (c) 

X.  There  are  certain  moveable  articles  which  are 
constructively  annexed  to  an  immoveable,  as  the  keys, 
doors,  windows,  rings,  &c.  of  the  house,  the  sails  of  a 
windmill,  the  chains,  &c.  of  a  well.  These,  under  the 
several  systems  of  jurisprudence  which  are  here  con- 


(a)  2  Kent's  Comm.  p.  343,  et  seq. 

(jb)  VoL  2,  p.  83,  §  6,  7,  8. 

(o)  Miller  v.  Plumb,  6  Cowen's  Rep.  665.  Kirwan  v.  Latour,  1  Harr. 
and  Johns.  289.  Kittredge  v.  Woods,  3  N.  H.  Rep.  503.  PoweU  v.  M. 
and  B.  Manufact.  Comp.  3  Mason's  Rep.  459.      Farrar  v.  Stackpole, 

6  Greenleafe's  Rep.  154.    Lois  des  Batimens,  par  Le  Page,  torn.  2, 190, 205. 
2  Kent's  Com.  p.  345. 

(d)  Van  Ness  v.  Pucard,  2  Peter's  U.  S.  Rep.  137.  Whiting  v.  Brastow, 
4  Pick.  Rep.  310.  Holmes  v.  Tremper,  20  John's  Rep.  29.  2  Kent's 
Comm.  p.  346. 

(«)  Exparte  Quincy,  1  Atk.  Rep.  477.  Lyde  y.  Russell,  1  Bar.  and  Adol. 
p.  394,     Colegrave  ▼.  Dias  Santos,  2  Bar.  and  Cress.  76.      Lee  v.  Risdon, 

7  Taunt.  188.    2  KenVs  Comm.  p.  346. 
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sidered,  are  deemed  immoveable.  *'  ^dium  multa  esse, 
qufls  sedibus  adfixa  non  sunt,  ignorari  nonoportet ;  utputk, 
seras,  claves,  claustra."  (a)  *'Putea,  operculaputeorum, 
quamvis  non  sunt  adfixa,  sedium  esse  constat."  {b) 

The  Code  Civil  treats  pipes  which  serve  to  conduct 
water  in  a  house  or  other  possession  as  immoveable,  and 
forming  part  of  the  estate  to  which  they  are  attached,  (c) 

XL  Moveables,  it  has  been  stated,  become  immove- 
able destmationef  fine^  eventu,  relatione  ad  rem  immobilem, 
provided  they  are  actually  applied,  or  about  to  be 
applied  to  their  destined  purpose,  (d) 

The  civil  law,  and  the  codes  of  Holland,  Spain,  and 
France,  treated  as  immoveable  those  articles  which  are 
destined  by  the  head  of  a  family  to  be  used  permanently 
on  a  farm  or  in  the  house,  and  not  removed  from  thence, 
as  seeds,  straw,  and  manure,  (e)  ^  *  Fundo  vendito, 
vel  legato,  sterquilincum  et  stramenta,  emptoris  et  lega- 
tarii  sunt."  (f)  But  if  it  was  the  practice  of  the  owner 
of  the  farm  to  sell  these  articles,  and  not  to  use  them  on 
the  &rm,  they  would  be  deemed  moveables.  *'  Si  qui- 
dem  stercorandi  agri  causa  comparatum  sit,  emptorem 
sequatur ;  si  vendendi,  venditorem  :  nisi  si  aliud  actum 
est.    Nee  interest,  in  stabulo  jaceat,  an  acervus  sit."  (g) 

The  Code  Civil  regards  the  live  stock  which  the 
proprietor  of  a  farm  gives  up  to  his  tenant,  or  farmer, 
for  the  purposes  of  cultivation,  whether  valued  or  not, 


(c)  Dig.  tib.  19,  tit.  1, 1.  17, 

(6)  lb.  L  17 f  §  8.  P.  Voet,  de  Mob.  et  Imxnob.  c.  5,  sect.  4.  Pothier, 
Tr.  de  la  Com.  p.  1,  c.  2,  n.  60.  Liford's  case^  11  Co.  50  b.  Rex  v. 
Crossey  1  Sid.  207-    Com.  Dig.  tit.  Biens^  B. 

(c)  Code,  art.  623. 

{d)  P.  Voety  de  Mob.  et  Immob.  c.  5. 

(e)  P.  Voet,  ib.  c.  25,  n.  4.  J.  Voet,  lib.  1,  tit.  8,  §  14.  Masvius,  ad  Jus 
Labec,  qu.  pnelim.  6,  n.  20,  et  seq.  Argent,  ad  Consuetud.  Britann. 
art  408,  gloss.  2,  n.  3,  4, 5.  Tiraquell.  de  Jure  Primogen.  Qu«8t.  48,  n.  3, 
et  seq.    A.  Wesel,  ad  NoveU.  Const.  Ultraject.  art.  12,  n.  10. 

(/)  Dig.  lib.  19,  tit.  1,  I.  17,  §  2.  Potbier,  Tr.  de  la  Com.  part  1, 
c.  2.  n.  40. 

(si)  Dig.  ib.    Pothier.  ib. 
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as  immoveable,  so  long  as  they  continue  attached  to  the 
farm  in  pursuance  of  the  agreement. 

Such  as  may  be  given  in  cheptel  to  others  than  the 
farmer  or  cultivator  are  moveable,  (a) 

Articles  which  the  proprietor  of  a  farm  has  placed 
thereon  for  its  service  and  cultivation  are  immoveable 
by  destination.  (6) 

If  the  proprietor  has  placed  on  the  farm  for  its  service 
and  cultivation  beasts  required  for  agricultural  pur- 
poses, implements  of  husbandry,  seeds,  presses,  coppers, 
stills,  vats  and  tubs,  implements  necessary  for  the  work- 
ing of  forges,  paper-mills,  or  other  machinery,  straw 
and  manure,  they  become  immoveable  by  destina- 
tion, as  well  as  all  moveable  effects  which  a  propri- 
etor has  attached  to  a  farm,  to  continue  so  for  ever ;  (c) 
and  he  is  considered  to  have  attached  moveable  effects 
to  his  estate  for  ever,  when  they  are  fastened  thereto  by 
plaster,  lime,  or  cement,  or  when  they  cannot  be 
separated  without  being  broken  or  damaged,  or  injuring 
that  part  of  the  estate  to  which  they  are  attached. 

Manure  is  not  by  the  law  of  England  deemed  part 
of  the  farm  if  it  be  in  a  heap.  It  becomes  so  only,  when 
it  is  scattered  on  the  ground,  (d) 

XII.  Amongst  subjects  which  become  immoveable 
by 'destination  may  be  classed  those  which,  either  ac- 
cording to  custom,  or  by  the  express  direction  of  the 
ancestor,  accompany  the  real  estate  ;  of  the  first  de- 
scription are  heir-looms,  chiefs,  or  principals,  being 
such  things  as  have  continually  gone  with  the  capital 
messuage.  Upon  the  death  of  the  owner  they  de- 
scend to  the  heir  along  with,  and  as  a  member  of  the 
inheritance,  according  to  the  special  custom  in  some 
countries,  (e) 

An  heir-loom,  in  its  strict  and  proper  sense,  is  always 

(fl)  Art.  522.  (6)  Art.  524.  (c)  lb. 

id)  Yearworth  v.  Pierce,  Aleyn's  Rep.  32.    S.  C.  Sty.  66. 
(c)  14  Vin.  Ab.  290. 
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some  loose  personal  chattel,  such  as  would  ordinarily, 
and  but  for  the  particular  custom,  go  to  the  personal 
representative  of  the  deceased  proprietor,  (a) 

There  are  certain  species  of  chattels  which  may  be 
considered  in  the  nature  of  heir-looms,  and  which  are 
held  to  pass  to  the  heir  with  the  inheritance. 

Thus  the  coat-armour  of  an  ancestor  hung  in  a  church, 
and  the  sword,  pennons,  and  other  ensigns  of  honour 
suited  to  his  degree,  descend  to  the  heir  in  the  nature 
of  heir-looms.  And  in  like  manner  ancient  portraits, 
and  family  pictures,  though  not  fastened  to  the  walls  of 
the  house,  accompany  the  inheritance,  and  the  executor 
is  not  allowed  to  remove  them,  although  they  were  mere 
personal  chattels,  (b) 

So  also  the  collar  of  SS,  and  garter  of  gold,  descend 
as  ensigns  of  honour  and  state  in  the  way  of  heir-looms, 
and  even  although  there  may  be  a  special  bequest  of  all 
jewels,  (c) 

The  same  rule  holds  as  to  monuments,  tomb-stones, 
and  effigies,  &c.,  set  up  in  the  church.  ((2) 

A  testator  may  also  by  his  will  constitute  what  has  been 
called  a  qtiasi  heir-loom,  that  is  to  say,  he  may  devise 
or  limit  in  strict  settlement  an  estate  and  capital  mansion, 
together  with  personal  property,  as  the  plate,  pictures, 
library,  furniture,  &c.  therein,  such  plate,  &c.  to  be  en- 
joyed together  with  the  house  and  estate,  unalienable  by 
the  devisees  in  succession  so  far  as  the  law  will  allow,  (e) 

(a)  Co.  Litt.  18  b.  185  b. 

(5)  12  Rep.  106,  Conren'B  Case.  S.  C.  Godb.  199.  Noy,  104.  2  Bulat. 
151.  Cro.  Jac.  367.  Vin.  A.b.  tit.  Descent.  £.   Com.  Dig.  tit.  Cemetery,  C. 

(c)  Vin.  Ab.  tit  Ex.  Z.  Owen,  124,  Countess  of  Northumberland's 
case.  Swinb.  part  3,  §6.  Lord  Petre  v.  Heneage,  12  Mod.  520.  1  Lord 
Raym.  728,  S.  C. 

(fiO  Co.  Litt.  18  b.  Gib.  Cod.  454.  ]  2  Rep.  105,  Corven's  case,  3  Inst.  202. 
1  Roll.  Abr.  Descent,  E.  Sid.  206.  Doct.  and  Stud.  D.  2,  p.  228.  Com. 
Dig.  Cemetery,  C 

(c)  Wood.  Lect.  vol.  2,  p.  380,  381.  Cadogan  v.  Kinnett,  Cowp.  432. 
Foley  V.  Burnell,  Cowp.  435,  in  note.  1  Br.  Ch.  Rep.  279.  2  Atk.  82,  321. 
3  P.  Wms.  336.  See  Feam's  Exec.  Dev.  (8th  ed.)  407-  Harg.  Co.  Litt.  18  b. 
n.  109. 
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It  has  been  decided  that  the  property  of  a  tomb* 
stone  remained  in  the  party  who  erected  it,  and  that  he 
might  maintain  an  action  of  trespass  against  a  person  who 
wrongfully  removed  it  from  the  churchyard,  and  after- 
wards erased  the  inscription,  (a) 

By  the  law  of  Scotland,  heirship  moveables  are  by 
destination  heritable.  These  are  the  best  of  certain 
moveables  which  by  presumed  destination  are  excepted 
from  the  right  of  the  nearest  of  kin,  and  appropriated 
to  the  heir's  use.  (b) 

XII.  Slaves,  although  they  were,  per  se  and  ex  naturd 
sud^  moveables,  yet  si  fundo  adscripti  sint,  they  were 
deemed  by  the  civil  law  a  part  of  the  farm  and  im- 
moveable property,  (c) 

In  Jamaica,  slaves  migh  the  levied  on  for  the  payment 
of  debts.  If  there  were  not  other  sufficient  assets,  they 
were  also  subject  to  the  payment  of  legacies.  In  all 
other  respects  they  were  real  estate.  With  the  excep- 
tion of  slaves  immediately  on  their  importation,  and 
who  might  be  transferred  by  the  immediate  importer 
or  factor  to  the  purchaser,  in  the  same  manner  as  mer- 
chandize, they  must  have  been  conveyed  by  deed,  they 
descended  on  the  heir,  or  passed  to  the  devisee  by  a 
will  executed  with  the  solemnities  required  by  the 
statute  of  frauds,  (d) 

In  Barbadoes,  Antigua,  Montserrat,  St.  Christopher, 

•  St.  Vincent,  Tobago,  Grenada,  and  the  Virgin  Islands, 

they  were  real  estate,  except  that  they  were  subject  to  be 

levied  on  for  debts.     For  this  purpose  only  were  they 

chattels,  (e) 

(a)  Spooner  v.  Brewster,  3  Biog.  136.    2  Car.  N.  P.  C.  34. 

(&)  Act,  1474,  c.  53.  Stair's  Inst.  b.  3,  tit.  6,  §  9.  Ersk.  Inst,  b.3,  tit.  8,  $  17. 

(c)  Voet,  Ub.  1,  tit.  8,  n.   13.     Cod.  de  Agricol.  et  Censitis,  lib.  11, 
tit.  47, 1.  7,  11.    Dig.  lib.  44,  tit.  3, 1.  3,  de  divers,  temp,  prsescript. 

(d)  Jamaica  Acts,  8  W.  3,  c.  2,  sect.  40,  41.     16  Geo.  3,  c.  14. 

(e)  Barbadoes  Acts,  n.  42,  60,  73,  226.   Leeward  Isl.  Act.  n.  31.  St.  Vin- 
cent's Act,  nth  Sep.  1820.    Tobago  Act,  2  Geo.  4.    Grenada  Act,  n.  12. 
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In  Nevis,  upon  the  death  of  the  intestate,  they  were 
chattels  distributable  amongst  his  children  according 
to  law.  But  the  heir  of  the  intestate  might,  if  he 
desired,  keep  the  estate,  with  the  slaves,  copper-mills, 
and  stills  thereon,  upon  paying  a  certain  maintenance 
to  the  children  of  the  deceased  for  seven  years,  and,  at 
the  expiration  of  that  period,  delivering  their  shares  of 
the  intestate's  estate  in  money  or  produce,  (a) 

In  Dominica,  Bermuda,  and  the  Bahamas,  they  were 
chattels  for  all  purposes. 

In  British  Gxdana,  slaves  were  deemed  chattels,  and 
might  be  levied  on,  but  if  they  belonged  to  the  mort- 
gaged property  they  could  only  be  sold  together  with 
the  estate,  utensils,  and  cattle  thereon,  (b) 

In  Trinidad,  slaves  were  also  chattels,  but  in  exe- 
cutions the  court  possessed  the  power  of  giving  such 
directions  as  to  the  manner  in  which  lands  and  slaves 
might  be  sold  as  would  be  most  consistent  with  their 
welfare,  (c) 

The  two  principal  laws  in  the  French  colonies  were, 
the  Code  Noir  of  1686,  approved  and  signed  by  Colbert, 
and  the  Edict  of  1786. 

Slaves  were  moveable,  but  when  an  estate  was  sold 
judicially,  it  was  required  that  they  should  be  sold 
with  it. 

Another  modification  was  afterwards  introduced,  and 
it  was  declared  that  a  slave  sotis  la  houe,  engaged  in 
agriculture,  could  not  be  taken  in  execution  and  sold 
without  seizing  the  estate,  but  the  owner  was  allowed  to 
separate  the  slave  from  the  estate  by  voluntary  sale.  To 
these  has  been  added,  by  various  decisions  of  the  courts, 
another  exception.  When,  in  the  same  succession,  there 
happens  to  be  an  heir  to  the  personal,  who  is  not  the  heir 

(a)  Nevis  Act^  n.  18. 

(6)  Manner  of  proceeding  in  Demerara»  art.  28.      Manner  of  proceeding 
in  Berbice,  art.  31. 
(c)  Order  in  Council,  5th  August^  1822. 
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to  the  real  estate,  the  former  was,  according  to  the  strict 
letter  of  the  law,  entitled  to  the  slaves ;  the  heir  to  the  real 
estate  was  however  permitted  to  retain  them,  on  paying 
their  value,  (a)  Such  were  the  exceptions  in  the 
island  of  St.  Lucia,  to  the  general  rule  that  slaves 
were  personal  property.  They  could  not  be  mortgaged. 
Meuhle  rCa  point  de  suite  par  hypotheque.  {li) 

According  to  the  law  declared  by  the  Supplementary 
Ordinance  of  the  3rd  May,  1830,  they  were  still  con- 
sidered moveable  property,  but  they  might  be  stipulated 
propre  to  the  proprietor  and  his  relatives  of  his  stock 
and  descent. 

Slaves  for  the  purposes  of  property,  were  either  per- 
sonal or  plantation  slaves.  Plantation  slaves  for  such 
purposes  were  all  slaves  entered  in  a  plantation  return, 
and  all  slaves  entered  by  name  in  mortgage  deeds,  and 
the  issue  of  all  such  plantation  slaves. 

No  proprietor  whose  estate  was  mortgaged,  could  se- 
parate his  plantation  slaves  from  the  estate  by  sale,  or  any 
other  alienation.  Such  a  sale,  or  other  alienation,  was 
declared  null  and  void. 

Plantation  slaves  could  not  be  taken  in  execution  for 
any  other  debt  than  the  price  of  their  purchase,  except  it 
were  together  with  the  estate,  or  under  the  forms  set  forth 
in  the  laws  made  or  to  be  made  for  the  more  effectual 
recovery  of  debts  in  St.  Lucia ;  and  all  slaves  belonging 
to  the  owner  of  the  estate,  who  at  the  time  of  taking 
the  estate  in  execution,  were  employed  thereon  in  the 
labour  of  the  estate,  were  thenceforth  to  be  deemed  and 
taken  to  be  plantation  slaves,  (c) 

In  the  greater  number  of  the  slave-holding  States  of 
America  they  are  deemed  chattels  to  all  purposes,  (d) 

In  Kentucky,  where  they  are  not  required  for  the  pay- 
ment of  debts,  they  descend  as  real  estate,  (e) 

(a)  Annales  de  la  Martinique,  voL  1,  p.  213. 

(6)  See  Rep.  1826.  (c)  Supp.  Ord.  3rd  May,  1830. 

(rf)  2  Kent's  Com.  252.  (e)  2  Litt.  and  Sui.  Dig.  11 65. 
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In  Louisiana,  ^^  Slaves,  though  moveable  by  their 
nature,"  says  the  Civil  Code,  "  are  considered  as  im- 
moveable, by  the  operation  of  law/'  (a)  And,  by  an  act  of 
its  Legislature,  June  7,  1806,  it  is  enacted,  that  "  Slaves 
shall  always  be  reputed  and  considered  reai  estate,  and 
as  such,  subject  to  be  mortgaged,  according  to  the 
rules  prescribed  by  law,  and  shall  be  seized  and  sold  as 
real  estate/'  (6)  In  Kentucky,  by  the  law  of  descents, 
they  are  considered  real  estate,  (c)  and  pass  in  conse- 
quence to  heirs,  and  not  to  executors.  They  are,  however, 
liable  as  chattels  to  be  sold  by  the  master  at  his  pleasure, 
and  may  be  taken  in  execution  for  the  payment  of 
his  debts,  (d)  A  law,  (e)  similar  to  that  of  Kentucky, 
once  obtained  in  Virginia,  but  it  was  repealed  after  a 
short  experiment,  (f) 

XIII.  In  someof  the  West  Indiacolonies,  articles  which, 
under  the  law  of  England,  would  be  deemed  move- 
able, have,  by  the  express  provision  of  their  local 
legislatures,  received  the  quality  of  immoveable. 

In  Antigua,  St.  Kitt's,  and  Montserrat,  ^ '  all  coppers, 
stills,  cattle,  horses,  and  asses,"  and  in  Grenada,  and 
Tobago,  ^^  homed  cattle,  horses,  mules,  and  asses,  com- 
monly used  or  exercised  upon  or  about  any  plantation, 
and  all  other  plantation  utensils,  are  inheritance,  and 
affixed  to  the  freehold,  and  are,  with  the  plantation, 
descendible  to  the  heir  at  law,  and  the  widow  is  dowable 
ofthem."((7) 

In  the  otJier  colonies  possessing  local  legislatures,  the 
law  of  England  is  adopted,  and  in  British  Guiana, 
Trinidad,  St.  Lucia,  and  Mauritius,  reference  must  be 
had  to  the  rules  which  have  been  extracted  from  the 
Civil  Law,  and  the  Codes  of  Holland,  Spain,  and  France. 


(a)  Art.  461.  (jb)  1  Martin's  Dig.  612. 

(c)  2  litt.  and  Sui.  Dig.  1 155.  (ef)  lb.  and  see  1247. 

(e)  Act  of  1705.  (/)  See  note  to  1  Rev.  Code,  432. 

(g)  Leeward  Island  Act,  No.  31,  cl.  3.      Grenada  Act,  No.  12.      Tobago 
Acts,  8  Geo.  3,  2  Geo.  4. 
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XIV.  There  are  certain  things  which  partake  partly 
of  a  real,  and  partly  of  a  personal  nature. 

Charters  or  deeds,  relating  to  the  freehold  and  inhe- 
ritance, which  are  the  evidential  muniments  of  the 
estate ;  or,  as  Lord  Coke  expresses,  "  the  sinews  of  the 
land,"  vest  in  the  heir,  and  pass  to  the  alienee  as  inci- 
dent to  the  estate,  ratione  terrce.  (a) 

From  their  strict  relation  to  land,  they  have  even  been 
accounted  for  some  purposes  not  to  be  chattels,  (6)  and 
therefore  it  is  said ,  that  if  a  man  gives  and  grants  omnia 
bona  et  catalla,  his  charters  concerning  his  land  shall 
not  pass  by  these  words,  (c)  They  are,  however,  so  far 
of  the  nature  of  personalty,  that  an  action  of  trover, 
detinue,  or  trespass  de  bonis  asportatis^  will  lie  for 
them.  The  box  also,  which  is  exclusively  appropriated 
to  the  purpose  of  keeping  them,  also  accompanies  them 
as  part  of  the  inheritance,  {d) 

Those  deeds  and  writings  only  are  here  intended 
which  concern  land,  and  relate  to  the  freehold  and 
inheritance. 

If,  however,  the  writings  of  an  estate  are  pawned,  or 
pledged  for  money  lent,  they  are  considered  as  chattels 
in  the  hands  of  the  creditor,  and,  in  case  of  his  decease, 
they  will  go  to  his  personal  representative,  as  the  party 
entitled  to  the  benefit  accruing  from  the  loan,  (e) 


(a)  Van  Leeuwen,  Cens.  For.  de  Divis.  Renim,  §  4.  20  H.  7,  13. 
21  H.  7,  26.  Co.  Litt.  6  a.  11  Co.  50  b.  Liford's  case.  Fits.  Nat.  Brev. 
Detinue.     Com.  Dig.  tit.  Charters,  A. 

(fi)  Noy's  Maxims,  p.  122,  (7tli  edit.) 

(c)  Perkins,  §  116.  Shep.  Touch,  c.  6,  p.  97.  Br.  Abr.  Chattels,  pi.  9. 
Roll.  Abr.  Grant,  10. 

(d)  Com.  Dig.  Charters,  A.  B.  2 ;  Action  upon  the  case.  Trover,  C;  Tres- 
pass, A.  1.    3  Bar.  and  Cress,  225.    4  Bum's  Eccl.  Law,  304. 

(fi)  Shep.  Touch.  469.  Toller's  Executors,  231.  Lord  Buckhurst's  case, 
1  Rep.  1.  Harg.  Co.  Litt.  20  a.  n.  117.  Cro.  Jac.  217.  Harg.  Co.  Litt.  6  a. 
n.  4.  IRnch,  b.  1,  c.  3,  p.  23  ;  lb.  b.  2.  c.  2,  p.  88.  2  P.  Wms.  471.  3  Bar. 
and  Cress.  225.  Fitz.  Nat.  Brev.  Detinue.  1  Eden,  8.  2  T.  R.  708.  2  Taunt 
268.  6  Taunt.  12. 


PROPERTY,    DIVISION    OF.  29 

XV.  Seats  in  a  church,  are  treated  by  foreign  jurists 
as  immoveable,  (a) 

Under  the  coutume  of  Paris  they  possessed  this 
quality,  (b) 

In  England,  they  become  by  annexation  parcel  of  the 
freehold  of  the  incumbent,  although  the  use  of  them  is  in 
those  who  have  the  use  of  the  church,  (c)  and  therefore, 
if  seats  have  been  placed  in  the  church  without  legal 
authority,  it  is  said,  that  the  property  of  the  materials,, 
when  pulled  down,  is  in  the  parson.  But  as  to  seats 
put  up  by  the  parishioners  by  good  authority,  it  seems, 
according  to  the  ecclesiastical  writers,  that  the  property 
of  the  materials,  upon  removal,  will  be  in  the  pa- 
rishioners, and  that  the  churchwardens,  and  not  the 
parson,  may  maintain  an  action  for  taking  them  away,  {d) 
With  respect,  however,  to  moveable  seats  standing  in  a 
church,  it  has  been  said,  that  the  party  who  set  them  up 
may  remove  them  at  his  pleasure,  (e) 

If  a  man  hang  up  bells  in  the  steeple,  they  become 
church  goods,  although  they  may  not  be  expressly  given 
to  the  church ;  he  cannot,  therefore,  afterwards  remove 
them,  and  if  he  does,  he  may  be  sued  by  the  church- 
wardens, to  whom  the  custody  and  possession  of  the 
goods  of  the  church  belong,  though  the  property  of  them 
is  in  the  parishioners.  (/) 

So  if  a  man  take  the  organ  out  of  a  church,  the 
churchwardens  may  have  an  action  of  trespass  against 
him,  because  the  organ  belonged  to  the  parishioners, 


(I)  Voet,  De  Mob.  et  Immob.  c.  5,  n.  8.  Mev.  ad  Jus  Lub.  b.  1,  tit  10, 
art.  6.  n.  75. 

(b)  Pothier,  Tr.  de  la  Com.  n.  61. 

(c)  8  Hen.  7,  12.    Br.  Abr.  Chattels,  pi.  11. 

(d)  Degge,  p.  213,  (7tli  edit.)  Bum's  Eccl.  Law,  vol.  1,  tit.  Church. 
Noy,  108.    Amos  and  Ferr.  Tr.  on  Fixt.  172. 

(ej  Degge,  211.    Amos  and  Ferr.  Tr.  on  Fixt.  172. 

(/)  11  H.  4,12.  Degge,  217.  Bum's  Eccl.  Law,  ub.  sup.  Com. 
Dig.  Eglise,  F.  3.  Cro.  Eliz.  145.  11  Hen.  4,  12.  Sid.  206.  Lev. 
136,  S.  C. 
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and  not  to  the  parson,  and  the  parson  cannot  sue  the 
taker  in  the  ecclesiastical  court,  (a) 

In  Scotland,  the  right  in  the  area  of  the  parish  church, 
though  it  cannot  properly  be  called  part  of  the  lands 
contained  in  the  charter,  is  yet  so  closely  connected  with 
them,  that  it  is  carried  to  the  purchaser  as  pertinent,  in 
virtue  of  the  natural  right  that  every  landholder  has  in 
such  a  portion  of  it  as  corresponds  to  the  valuation  of 
his  lands  in  the  parish,  and  consequently  the  owner 
of  a  right  to  a  seat  in  his  parish  church,  cannot  dis- 
pose of  it  as  his  absolute  property,  though  he  may  of  the 
materials  of  which  the  seat  is  composed,  (b) 

In  churches,  where  part  of  the  area  is  taken  up  by  the 
inhabitants  of  A  borough  or  village,  an  inhabitant,  who 
had  bought  a  seat  for  the  use  of  his  family,  may  be  per- 
mitted, if  he  intends  to  change  his  residence  to  another 
parish,  to  sell  it  to  any  other  residenter,  at  the  sight  of 
the  kirk  sessions,  or  the  magistrates  of  the  borough,  (c) 

Seats  in  a  burghal  church,  having  been  disponed  by 
the  magistrates  to  the  grantee,  his  heirs  and  other 
nearest  representatives  whatever,  residing  within  the 
town  or  parish,  they  were  found  not  to  descend  exclu- 
sively to  the  heir  at  law,  but  (when  sufficient  to  accom- 
modate the  whole)  to  divide  between  the  heir  and  the 
other  members  of  the  deceased's  family.  But  in  res- 
pect of  that  part  of  the  area  which  was  appropriated 
to  the  several  landholders,  according  to  their  valuations, 
the  right  of  the  seller's  share  thereof  ought,  it  seems,  to 
be  carried  by  his  disposition  to  the  purchaser,  as  a  right 
essentially  connected  with  the  lands  disponed,  (c) 

Upon  the  same  ground  the  right  of  a  burial-place 
would  be  carried  by  a  grant  of  the  lands  in  virtue  of  the 
clause  cum  pertinentiis.  (d) 

(a)  1  Roll.  Abr.  393,  tit.  Churchwardens. 

(b)  Fac.  Coll.  July  29, 1769,  Duff,  Diet.  p.  9644. 

(c)  Watson,  9th  July,  1760,  Fac.  Coll.  Diet.  p.  5431.     1  Ersk.  b.  2,  tit.  6, 
§11.  (rf)  1  Ersk.  ib. 
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SECTION  11. 

OF   IMMOVEABLE    AND    MOVEABLE,    OR   REAL    AND 
PERSONAL   INCORPOREAL   PROPERTY. 

Incorporeal  property. — Immoveable  and  moveable. — Examples  of. — Codes 
differ  in  respect  of  tbe  nature  and  degree  of  the  connection  of  the  right 
with  real  property,  which  renders  the  right  itself  real. — Distinction  be- 
tween the  law  of  England,  Spain,  Holland,  and  France,  and  that  of 
Scotland. — ^The  subjects  respecting  which  this  diversity  exists. — Actions, 
in  what  cases  real. — ^Debts,  &c. — Mortgages. — ^ITie  law  of  Scotland. — 
Bonds,  moveable  and  heritable. — Bonds,  reserving  interest,  containing  a 
clause  of  infeftment,  excluding  executors. — Rights  of  reversion. — ^Wad- 
sets.— ^Infeftments  in  security. — In  relief. — ^Annuities. — Rents. — Stock  in 
the  public  funds. — ^Arrears  of  rent. — Offices. 

Incorporeal  things  or  property,  are  those  *'  quae 
sub  sensum  externum  non  caduut,  sed  intellectu  tantum 
percipiuntur."  (a)  They  embrace  jura  in  re  and  jura 
ad  rem.  ^'  Incorporales  sunt  res  quae  tangi  non  possunt, 
qaalia  sunt  ea,  quae  in  jure  consistunt,  sicut  hsereditas, 
usufructus,  usus  et  obligationes  quoquomodo  contractse. 
Nee  ad  rem  pertinet,  quod  in  haereditate  res  corporales 
continentur,  nam  et  fructus,  qui  ex  (undo  percipiuntur 
corporales  sunt ;  et  id,  qu6d  ex  aliqua  obligatione  nobis 
debetur,  plerumqu^  corporale  est,  veluti  fundus,  homo, 
pecunia,  nam  ipsumjushaereditatis,  et  ipsum  jus  utendi, 
firuendi,  et  ipsum  jus  obligationis  incorporale  est. 
Eodem  numero  sunt  jura  praediorum  urbanorum  et  rus- 
ticorum,  quae  etiam  servitutes  vocantur."  (J) 

The  law  of  Spain  classes  the  subjects  of  which,  accord- 


(a)  Zoesius,  lib.  1,  tit.  8,  n.  12. 

(3)  Inst.  lib.  %  tit.  2.     Dig.  lib.  1,  tit.  8.    Argent,  lib.  1,  tit.  8. 
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ing  to  the  preceding  definition,  incorporeal  property- 
consists,  under  the  appropriate  title  of  derechos  and 
accionesj  rights  and  actions,  (a) 

The  jurists  of  Scotland  treat  them  under  the  descrip- 
tion of  heritable  and  moveable  rights. 

These  rights  subsist  in  respect  of,  or  against  either 
the  person  ^one,  or  in  respect  of,  or  against  property, 
as  well  as  the  person,  or  against  property  alone.  Of 
this  kind,  and  included  in  the  general  description  of 
res  incorporalesj  are  actions,  debts,  contracts,  obligations, 
annuities,  rents,  oflBices,  dignitieSy  jura  feudaliay  seigno- 
rial  rights,  tithes,  franchises,  servitudes,  easements,  jtis 
hcereditatiSf  the  jus  retrojctvSj  retrait  lignagery  and  gene- 
rally all  those  rights  which  are  annexed  to  and  claimable 
in  respect  of,  or  which  are  enjoyed  in,  upon,  or  over  lands, 
houses,  or  other  corporeal  property,  (ft) 

The  systems  of  jurisprudence  which  are  considered 
in  this  work,  do  not  agree  as  to  the  nature  and  degree 
of  the  connection,  which  the  right  should  have  with  im- 
moveable property  to  render  the  right  itself  immoveable. 
Thus,  the  law  of  Scotland  considers  as  heritable  all  real 
rights  to  the  ground,  whether  rights  of  property,  or 
rights  in  security,  whether  in  fee  or  in  liferent,  com- 
mon ty,  servitude,  reversion,  leases,  rights  of  annualrent,. 
wadsets,  heritable  lands,  and  dispositions,  reserved  bur- 
dens and  faculties  to  burden,  (c) 

According  to  the  civil  law,  and  the  codes  of  Holland, 
Spain,  France,  and  England,  rights  which  affect  the 
person  only,  which  are  demandable  personally,  which 
can  be  discharged  by  the  payment  of  money,  and  which 
do  not  affect  lands,  or  which  although  they  affect  lands, 
yet  primarily  and  principally  affect  the  person,  and  the 


(a)  Febrero,  tit.  3,  c.  3,  §  34. 

(jb)  Dig.  lib.  50,  tit.  16,  L  86.  Pothicr,  Introd.  Gen.  auz  Cout.  torn.  10, 
c.  3,  n.  49.    Pothier,  Tr.  des  ChoseB,  torn.  8,  p.  4,  §  2. 

(c)  Bell's  Com.  b.  5,  c.  1,  §  2.  Erk.  Inst.  b.  2,  tit.  2.  Stur's  Inst.  b.  2, 
titl.    lb.  b.  3,  tit  5. 
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lands  only  as  an  accessory,  are  moveable  or  personal 
rights,  (a) 

The  law  of  ^Scotland  does  not  admit  rights  to  be 
moveable,  unless  they  affect  the  person  only^  and  are 
deniandable  as  such,  {h) 

The  principal  kinds  of  incorporeal  property,  respect- 
ing which  this  diversity  exists,  are  actions,  debts,  an- 
nuities, rents,  and  offices.  They  become,  therefore, 
necessary  subjects  for  consideration. 

L  Actions  have  been  classed  by  jurists  as  real  and 
personal.  According  to  some,  the  quality  of  the  pro- 
perty which  it  is  the  object  of  the  action  to  recover, 
determines  whether  it  be  moveable  or  immoveable, 
*'  actio  ad  mobile  est  mobilis,  actio  ad  immobile  est  im- 
mobilis."  (J) 

But  it  has  been  considered  more  correct  to  distinguish 
those  which  are  in  personam^  from  those  which  are  in 
rem,  and  to  treat  the  former  as  moveable,  sive  ad  rem 
mobUem  sive  ad  mmobilem  tendunty  and  those  only  as 
real,  which  are  in  rem  imrnobUem.  (c) 

This  description  of  real  and  personal  actions  corres- 
ponds with  that  given  by  the  jurists  of  Scotland.  They 
define  a  real  action,  actio  in  rem^  to  be  that  which  arises 
from  a  right  in  the  thing  itself,  or  B.jus  in  re,  which  is 
founded  either  on  the  right  of  property,  which  is  the 
highest  right  which  can  be  had  in  a  subject,  or  on  a 
right  of  servitude,  hypothec,  pledge,  &c.,  which  are  in- 
ferior real  rights. 

A  personal  action  is  that  which  is  founded  merely  in 

(a)  Yoet,  lib.  1,  tit.  8»  de  Divis.  Rerum,  n.  21 .  M.  Merlin,  tit.  Hypoth. 
lib.  I,  tit  1,  Q.  5.  Pothier,  Tr.  des  Choses,  torn.  8,  p.  2,  §  2.  Muiler's 
Prompt,  tit.  Res  Incorporales.  Feltman,  de  Rebus  Corporalibus,  &c.,  tit.  2. 
1  Powell  on  Mortgages^  p.  144^  and  vol.  2,  p.  662.  Duffield  v.  Elwes, 
1  Bligh's  App.  Cas.  497.     2  Bell's  Com.  b.  5,  c.  I,  $  2. 

(6)  J.  Voety  de  Divis.  Rerum,  lib.  1,  tit.  8,  §  21. 

(c)  Voet,  de  Divis.  Rerum,  lib.  1,  tit.  8,  n.  21.  A.  Gail.  lib.  2,  obs.  11, 
n.  10.  P.  Voet,  de  Mob.  et  Immob.  c.  8,  §  8.  P.  Voet,  de  Stat.  sect.  9, 
c.  1,  n.  11. 
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a  right  of  obligation  against  a  person,  or  a  jm  ad  rem. 
It  can  be  directed  against  no  other  than  the  person  who 
stands  obliged,  or  his  heirs,  but  actions  founded  on  a 
right  in  a  subject,  may  be  directed  against  all  possessors 
of  that  subject,  although  they  should  not  represent  the 
granter.  (a) 

As  an  heritable  bond  completed  by  seisin,  is  both  a 
real  and  a  personal  right,  it  may  be  the  foundation  of 
both  a  real  action  and  a  personal  action.  The  former 
may  be  directed  against  all  possessors  for  the  arrears  of 
interest  due  upon  the  bond,  and  the  personal  action  is 
competent  against  the  grantor  of  the  bond,  or  his  re- 
presentatives, for  the  principal  sum  in  virtue  of  the 
obligation  of  payment  which  it  contains,  (b) 

Until  the  abolition  of  real  actions  by  the  recent 
statute,  (c)  actions  were  distinguished  by  the  law  of 
England,  as  real,  personal,  and  mixed. 

As  corporeal  and  incorporeal  real  property  might  be 
recovered  by  mixed  actions,  they  would  then  as  well  as 
now  be  deemed  real  actions  in  the  sense  in  which  those 
actions  are  so  regarded  by  the  preceding  systems  of 
jurisprudence,  for  the  remedy  to  recover  the  land  passes 
with  the  land  to  the  heir,  devisee,  or  alienee. 

The  distinction  adopted  by  the  commentators  on  the 
coutume  of  Paris,  and  by  the  Code  Civil,  has  been 
already  stated,  (d) 

II.  In  all  the  preceding  systems  of  jurisprudence, 
except  that  of  Scotland,  debts,  contracts,  or  obligations, 
in  whatever  manner  they  are  contracted,  and  by  what- 
ever instrument  created,  which  give  a  right  of  action 
against  the  person,  are  moveable,  (e)  and  they  retain 
that  quality  although  they  be  secured  on  land  or  other 
immoveable  property,  if  that  security  be  an  accessory 

(a)  Erskine,  b.  4,  tit.  1,  $  10.  (b)  lb. 

(c)  3  and  4  Wm.  4,  c.  27.  (d)  Ante,  vol.  1,  p.  340. 

(e)  Voet,  lib.  1,  tit.  8,  n.  81,  et  seq.     M.  Merlin,  lib.  1,  tit.  1,  Q.  5. 
2  Powell  on  Mortgages,  662,  667.    Febrero,  tit.  3>  c.  3,  §  36. 
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only  to  the  debt.  A  mortgage  of  real  property  is  there- 
fore a  moveable  debt. 

Although  the  security  be  in  the  nature  of  a  Welch 
mortgage,  in  which  no  certain  time  is  mentioned  for  re-^ 
demption,  yet  it  is  a  personal  debt,  and  as  such  payable 
out  of  the  personal  assets  of  the  testator,  for  the  basis  of 
the  contract  is  still  the  debt,  notwithstanding  there  may 
be  neither  bond  nor  covenant  for  payment  of  money, 
and  the  land  is  taken  collaterally  as  a  pledge,  (a) 

But  the  mortgage  may,  from  the  stipulations  which  it 
contains,  confer  real  or  immoveable  rights.  Of  this 
description  are  agreements  between  the  debtor  and  cre- 
ditor, that  the  latter  shall  not  sell  the  mortgs^ed  estate, 
or  that  the  former  shall  on  a  certain  event  be  at  liberty 
to  take  the  mortgaged  estate  at  a  fixed  price,  (b) 

So,  by  the  law  of  England,  a  distinction  is  taken 
between  a  mortgage  and  an  absolute  conveyance  with  a 
collateral  agreement  to  reconvey  upon  repayment  of  the 
purchase  money,  (c) 

According  to  the  law  of  Scotland,  if  the  matter  be 
feudal,  or  connected  with  land,  the  right  though  not 
made  real  by  seisin,  belongs  to  the  heir  as  real  property. 
Nailed  charters,  or  dispositions  of  the  property,  or  supe- 
riority of  lands,  or  heritable  bonds,  though  seisin  has  not 
proceeded  on  them,  are  heritable,  because  they  are  all 
rights  of,  or  securities  upon  lan^,  and  the  proprietor  or 
creditor  may  complete  them  by  seisin,  when  he  thinks  pro- 
per. But  if  the  creditor  cannot  by  the  terms  of  the  clause 
of  infeftment  take  present  seisin,  but  must  wait  for  the 
existence  of  a  condition  or  of  a  day,  as  when  he  is  not 
empowered  to  take  seisin,  unless  the  debtor  makes  de- 
fault in  payment  on  the  appointed  day,  the  debt  con- 


(«)  Howdl  ▼.  Price,  Pre.  Ch.  477.  S.  C.  1  P.  Wms.  291.  9  Powell 
on  Mortgagee,  p.  781,  782. 

9)  Voet,  tit  de  Hypoih.  lib.  20,  tit.  1,  n.  21,  22.  M.  Merlin,  lib.  4, 
tit.  4,  Q.  113,  et  seq. 

(e)  2  Powell  on  Mortgages,  664.    1  lb.  130>  138,  note. 
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tinues  moveable,  till  the  obligation  to  infeft  is  purified 
by  the  existence  of  that  day,  and  the  debtor's  failure,  for 
until  then,  it  is  not  in  the  creditor's  power  to  affect  or 
charge  the  lands  with  the  debt,  (a) 

A  bond  taken  simply  to  the  creditor  and  his  heirs  is 
moveable,  for  the  subject  of  it  is  moveable,  and  it  is 
neither  secured  upon  land,  nor  yields  any  annual  pro- 
fits to  the  creditor,  A  debt,  in  which  there  is  an  ex- 
press stipulation  for  interest,  either  contains  a  clause  for 
seisin  in  lands,  or  a  bare  personal  obligation  of  the 
borrower  without  any  reference  to  land.  Personal  bonds, 
bearing  interest,  were  by  the  common  law  of  Scotland 
heritable  quasi  feuda^  because  in  the  fixed  yearly  pro- 
fits which  they  gave,  they  had  some  degree  of  resem- 
blance to  rights  properly  feudal,  if  the  bond  was  so 
conceived  as  to  make  the  term  of  payment  of  the  interest 
precede  the  term  of  payment  of  the  bond,  and  the  cre- 
ditor survived  the  period  when  the  interest  fell  first  due, 
or  if  the  payment  of  the  bond  was  made  at  a  distant  or 
uncertain  day,  because  the  distance  or  uncertainty  of 
the  term  of  payment  in  the  latter  case  afforded  the  pre- 
sumption that  the  creditor  intended  from  the  beginning 
to  employ  his  money  for  a  number  of  years  at  interest. 
It  obtained  universally  that  all  personal  bonds  were 
heritable  after  the  term  of  payment  of  the  principal,  be- 
cause if  the  obligee  did  not  then  call  for  payment,  it  was 
presumed  he  intended  it  should  remain  with  the  obligor, 
that  it  might  yield  him  a  yearly  profit,  (h) 

In  order  to  enlarge  the  provision  for  younger  children 
the  act  of  1641,  c.  57,  revived  by  act  of  1661,  c.  32, 
was  passed,  by  which  sums  contained  in  contracts  or 
obligations  carrying  a  clause  of  interest  are  declared  to 

(a)  Fisher,  Feb.  1718,  Diet.  p.  5516. 

(6)  Stair,  July  31, 1666,  Gordon,  Diet.  p.  5505.  Ramsay,  Dec.  20, 1662, 
Diet.  p.  4234.  Douglas,  Feb.  26,  1629,  Diet.  p.  5504.  Durie,  Jan.  l&, 
1628,  Falconer,  Diet.  p.  5465.  Gray,  July  13,  1666,  Diet.  p.  3629.  Ersk. 
b.  2,  tit.  2,  $  9.  Stair,  b.  2,  tit.  1,  §  3,  et  seq.  lb.  b.  3,  tit.  8,  note,  p.  6oa 
Ross,  4tb  July,  1809,  Fac.  Ck>ll. 
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descend  to  the  bairns,  and  next  of  kin  of  the  deceased  ^ 
unless  the  executors  are  excluded.  But  those  bonds, 
although  they  now  descend  to  executors,  are  moveable 
only  as  to  succession.  They  continue  heritable  in 
respect  of  the  fisk  and  of  the  rights  of  husband  and 
wife. 

The  act  of  1661  excepts  bonds  containing  a  clause  of 
infefhnent,  because  such  clause  plainly  discovers  the  cre- 
ditor's intention  to  constitute  with  his  money  a  feudal 
right  on  land.  Under  this  exception  may  be  included 
even  personal  bonds,  which  contain  an  assignation  to  an 
heritable  subject  for  the  creditor's  further  security,  (a) 

Bonds  excluding  executors  are  excepted  from  that 
act  (i) 

If  the  creditor  take  a  bond  payable  to  himself,  his 
heirs  and  executors,  it  will  belong  to  his  executors* 
solely,  notwithstanding  it  is  made  payable  both  to  heirs 
and  executors.  Even  if  it  is  expressed  to  be  payable 
to  his  heirs,  without  mentioning  executors,  the  right 
devolves  not  on  the  proper  heir,  though  heirs  are  men- 
tioned, but  on  the  executors  who  are  not  mentioned^ 
both  because  the  act  of  1661  is  express  that  all  bonds 
shall  go  to  executors  if  they  be  not  excluded,  and  be- 
cause the  word  heir  is  a  generic  term,  which  com- 
prehends every  person  who  is  entitled  by  law  to  succeed 
to  any  right  on  the  death  of  the  owner  or  creditor.  The 
executor  is  the  Jueres  in  mohiliJms.  But  if  the  bond  had 
been  taken  to  heirs  male,  or  to  a  series  of  heirs  male  or 
female  in  succession,  it  would  be  otherwise,  because 
such  a  destination  is  an  exclusion  of  executors  as  evident 
as  if  they  had  been  expressly  excluded,  (c) 

If,  in  a  conveyance  of  a  bond  excluding  executors, 
the  creditor  exclude  also  the  assignee's  executors, 
the  bond  continues    heritable  in   the   person  of  the 

(a)  Fraser's  Trastees,  July  I2th,   1749,  Diet,  p*  5491.      Ersk.  b.  3, 
tit.  2,  $  12. 
{b)  Ro88,  July  4tli,  1809,  Fac.  Ck>ll.  (c)  Ersk.  lb.  §  11. 
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assignee,  and  on  the  other  hand,  if  such  bond  be 
conveyed  to  an  assignee,  his  heirs  and  executors,  the 
excluding  clause  in  the  original  bond  no  longer  operates, 
and  the  sum  becomes  moveable.  In  both  cases  the 
intention  of  the  assignee  is  clearly  shown  by  the  man* 
ner  in  which  he  directs  the  conveyance  to  be  made,  (a) 

The  act  is  limited  to  obligations  which  contain  clauses 
of  interest.  Those,  therefore,  which  carry  interest 
without  the  stipulation  of  parties,  continue  as  they  were 
by  the  former  law.  On  this  ground  all  subjects  bearing 
interest  ex  lege^  as  bills,  claims  of  relief,  &:c.,  as  they 
were  moveable  by  the  common  law,  continue  to  be 
moveable  in  all  respects,  t.  e.  not  only  as  to  the  heir  and 
executor,  but  as  to  the  fisk,  husband,  and  widow,  (i) 

The  law  of  Scotland  distinguishes  heritable  rights  as 
conditional  or  limited,  as  well  as  simple  and  absolute. 
Of  the  former  are  those  rights  which  are  called  redeem- 
able, because  they  return  to  the  grantor  or  disponer  on 
payment  of  a  sum  of  money  for  which  they  were 
granted ;  or,  according  to  the  more  sound  and  compre- 
hensive definition,  they  are  the  powers  or  feculties 
which  in  a  certain  event,  or  within  a  certain  period  of 
time,  or  without  any  restriction  in  point  of  time,  are 
competent  to  the  debtor  or  the  grantor  of  the  right. 
The  power  to  redeem  is  called  a  right  of  reversion, 
because  by  force  of  that  power,  the  subject  granted  will 
revert  to  the  gi-antor.  Reversions  are  either  legal, 
which  arise  from  the  law  itself,  as  in  apprisings  or  ad- 
judications, which  by  statute  are  declared  redeemable 
within  a  certain  time  after  their  date,  or  conventional^ 
which  are  constituted  by  the  agreement  of  the  parties, 
whether  they  be  incorporated  in  the  body  of  the  right, 
or  granted  in  separate  writings,  (c) 

The  term  "  reversions"  was  most  frequently  applied 

(a)  June  I7th,  1680,  Sandilands,  Diet  p.  5498.       Enk.  b.  2,  tit.  2.  §  12. 
(6)  Edg.  Dec.  18th,  1724,  Leslie,  Diet.  p.  5768.    Ersk.  ib.  $  13. 
(c)  Ersk.  b.  2,  tit.  8,  §  2,  et  seq. 
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by  the  law  of  Scotland  to  designate  rights  granted  by  a 
debtor  in  security  of  the  sums  advanced  to  him  by  his 
creditor,  as  wadsets,  infeftments  of  annualrent,  and 
those  which  are  specially  called  rights  in  security,  (a) 

The  wadset  is  the  designation  given  to  a  temporary 
right  by  which  lands  or  other  heritable  subjects  are 
impignorated  by  the  owner  to  his  creditor  in  security 
of  his  debt.  It  differs  in  nothing  as  to  its  constitution 
by  seisin  from  other  heritable  rights,  but  its  specialty 
is  in  the  right  of  reversion.  The  debtor  who  receives 
the  money  and  grants  the  wadset  is  called  the  reverser^ 
because  he  is  entitled  to  the  right  of  reversion,  and  the 
creditor  to  whom  the  wadset  is  granted  is  called  the 
wadsetteTy  because  the  right  of  the  wadset  is  vested  in 
him.  (6) 

Wadsets  are  now  of  rare  occurrence,  but  when  they 
are  created^  the  right  is  usually  executed  in  the  form  of 
a  mutual  contract,  in  which  the  reverser  does  not  barely 
impignorate,  but  alienates  the  lands  in  consideration  of 
the  sum  borrowed  by  him  ;  and  the  wadsetter,  on  the 
other  part,  grantd  the  right  of  reversion,  (c) 

Infeftments  in  security  are  another  species  of  redeem- 
able rights,  now  frequently  substituted  in  the  room  of 
annualrent-rights,  by  which  the  grantor  becomes 
obliged  to  infeft  the  creditor,  not  barely  in  an  annual 
rent  or  interest  payable  out  of  the  lands  contained  in 
the  right  corresponding  to  the  principal  sum  lent,  but 
also  in  the  lands  themselves,  for  security  of  the  prin- 
cipal, interest,  and  penalty,  and  he  assigns  to  the 
creditor  the  whole  rents  during  the  non-redemption. 
These  rights,  because  they  contain  a  warrant  for  seisin 
in  the  lands  themselves,  and  an  assignation  to  the  rents, 
not  only  entitle  the  creditor  to  poind  the  ground  for  the 
interest,  but  afford  him  a  proper  title  of  possessing  the 
lands  for  payment  both  of  the  capital  and  interest,  (d) 

(a)  Erekine,  b.  2,  tit.  8,  i  2.  (b)  Stair,  b.  2,  tit.  11.    Ersk.  ib. 

(c)  Enlc>  ib.  $  4.  (i^)  Enk.  ib.  §  35. 
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Rights  of  the  same  nature  are  also  granted  to  cautioners 
for  making  their  relief  effectual  against  the  debtors  for 
whom  they  have  become  engaged,  and  which  are  there- 
fore called  infeftments  of  reliefs  which  were  solely  for 
the  benefit  of  the  cautioner,  and  in  which  the  creditor 
himself  acquires  no  right. 

III.  The  quality  of  annuities  has  been  a  subject  of 
controversy  amongst  the  jurists  of  Holland  and  of  other 
states  in  Europe.  By  some  it  is  made  to  depend  on 
the  duration  of  the  annuity.  If  it  be  a  perpetual  an- 
nuity, they  consider  it  immoveable,  and  moveable,  if  it 
be  granted  only  for  a  limited  period,  (a)  Others  again 
distinguish  between  redeemable  and  irredeemable  an- 
nuities. They  consider  the  latter  immoveable  and  the 
former  moveable,  (b)  But  these  distinctions  are  rejected 
by  other  jurists,  and  the  more  general  and  correct 
opinion  adopted  by  the  codes  of  Holland,  Spain,  and 
England  is,  that  those  annuities  and  rents  only  are  im- 
moveable, which  are  charged  exclusively  on  lands,  and 
for  which  the  grantor  and  those  claiming  under  him 
are  not  personally  liable  ;  (c)  that  those  which  only 
give  a  right  against  the  grantor  personally  are  personal, 
and  they  are  so,  notwithstanding  the  land  is  charged  as 
a  collateral  security  with  the  payment  to  the  grantee,  (d) 

(a)  Christy  ad  Leg.  Mechlin^  tit.  7,  art.  8,  n.  6.  Argent,  ad  Conauet. 
Britan.  art.  61,  n.  4,  5.  Gail.  lib.  2,  obs.  10.  Tiraquell.  de  Retract, 
Gentil.  §  1,  gloss.  6,  n.  1,  et  seq.  Berlicb,  part  3,  conclus.  34.  Carpz. 
Def.  For.  part  3,  const.  24,  def.  1,  et  seq.  Barry,  de  Success,  lib.  9,  tit.  7, 
n.  16.  P.  Voety  de  Mobil,  et  Immobil.  c.  9»  n.  20^  et  seq.  P.  Voet>  de 
StatutiSy  sect.  9^  c.  1,  n.  13, 14.  Van  Leeuwen,  Gens.  For.  part  1,  lib.  2,  c.  1, 
n.4.      Voet,  lib.  1,  tit.  8,  n.  23.  (b)  lb. 

(c)  Hugo  Grot.  Manud.  ad  Jurisp.  Holl.  lib.  2,  c.  33.  L.  Goris,  Advers* 
tr.  2,  c.  3,  n.  5,  6,  7,  and  13,  J.  Gotho&ed.  ad  tit.  Cod.  Theodoa.  de 
Annonis  Civicis  et  Pane  Gradili,  Novell.  7. 

(ji)  Neostadt,  de  Feudis  Hollandise,  c.  7,  n.  27.  Leenwen,  Cens.  For. 
part  1,  lib.  2,  G.  1,  n.  4.  Consult.  J.  Consult.  Holl.  part  5,  cons.  234,  in  fine. 
P^  Voet,  de  Mobil,  et  Immobil.  c.  8,  n.  ult.  Cons.  J.  Ctor.  Holl.  cons.  204, 
in  fine,  et  part  2.  Mynsing,  cent.  1,  obs.  69*  BerUch,  part  3,  conclus.  34. 
Carps.  Pef.  For.  part.  3,  const.  23,  def.  9,  n^  7 ;  Cons.  24,  def.  1,  et  seq. 
Christ,  ad  L.  Mecblin,  tit.  7^  art.  S,  n.  6.    Rodenburg,  de  Jure  Conjug.  in 
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The  disposition  made  by  the  cautume  of  Pans  and  the 
Code  Civil  respecting  annuities  and  rents  has  been 
stated  in  the  preceding  volume,  (a) 

In  England  an  annuity  is  a  yearly  payment  of  a 
certain  sum  of  money  granted  to  another  in  fee,  for  life, 
or  for  years,  charging  the  person  of  the  grantor  only,  (b) 

Where  the  principal  is  irrevocably  gone,  and  is  to  be 
satisfied  by  periodical  payments,  a  bond  conditioned  for 
payment  of  a  sum  to  the  executors  of  the  obligee,  and 
interest  in  the  mean  time  to  him,  is  not  an  annuity 
bond,  (c) 

As  it  does  not  concern  land,  it  is  so  far  considered 
personal  property,  that  although  granted  to  a  man  and 
bis  heirSy  or  the  heirs  of  his  body,  it  is  not  an  heredi* 
tament  within  the  statute  of  mortmain,  (d)  nor  entail- 
able within  the  statute  de  danis,  (e)  and  Lord  Coke 
calls  an  annuity  granted  to  a  man  and  his  heirs  a  fee 
simple  personal.  (jT)  But  in  one  most  important  par- 
ticular, an  annuity  partakes  of  the  nature  of  real  pro- 
perty, viz.  that  when  granted  with  words  of  inheritance, 
it  is  descendible,  and  goes  to  the  heir,  to  the  exclusion  of 
the  executor,  (g)  % 

Annuities  granted  by  towns,  companies,  or  corpo- 
rations, do  not,  under  either  of  these  systems  of  juris- 
prudence, become  immoveable  on  account  of  the  per- 
manent body  by  whom  they '  are  granted,  (A)  unless 
such  annuities  are  charged  on  their  lands,  (i) 

Pnelim.  Tnct  de  Stat.  Diven.  tit.  2,  c.  2,  n.  3.  Wesel,  ad  Nov.  Const. 
Ultraject  art.  12,  n.  6.  Charond.  lib.  7,  Resp.  c.  47.  Bany,  de  Success, 
lib.  9,  tit.  7,  n.  12.  Pkcit.  Ordin.  General,  Jan.  9th,  1587>  vol.  1,  Flacit. 
Hon.  p.  762,  in  fine,  et  763.    Voet,  lib.  I,  tit.  8,  n.  26,  27. 

(a)  Ante,  vol.  1>  p.  340. 

(6)  Co.  litt.  144  b.  1.    Williams's  Law  of  Executors,  p.  522. 

(c)  Winter  v.  Mouseley,  2  Bar.  and  Aid.  802. 

id)  7  Edw.  1,  Stat.  2.    Co.  Litt.  2  a.  note  1,  by  Hargrave. 

(e)  Co.  Litt.  20  a,  note  4,  by  Hargrave.  (/)  Co.  Litt.  2  a. 

ig)  Turner  V.  Turner,  Ambl.  782,783.    Stafford  v.  Buckley,  2Ves.8en.  179. 

(&)  Voet,  lib.  I,  tit.  8,  n.  28. 

(t)  P.  Voet,  de  Mob.  et  Immob.  c.  10. 
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It  has  been  decided  that  an  annuity  in  fee,  granted 
by  King  Charles  the  Second  out  of  the  Barbadoes  duties, 
was  not  a  realty  within  the  statute  de  donisy  or  statute 
of  frauds,  but  was  a  personal  inheritance,  which  the 
law  permits  to  descend  to  the  heir,  (a)  It  has  also  been 
decided  that  the  legal  estate  and  interest  in  this  annuity 
passed  by  a  will  sufficient  to  carry  personal  estate,  (b) 

The  duties  were  on  exports  from  the  island,  and  no 
reservation  out  of  the  island,  although  they  arose  out  of 
the  produce,  (b) 

An  annuity  charged  upon  the  Post  Office,  until  a  sum 
of  £100,000  should  be  paid  in  order  to  be  laid  out  in 
land,  was  also  held  to  be  a  mere  personal  annuity,  (c) 

The  foundation  of  these  decisions  that  these  annuities 
were  personal  property  was,  that  they  were  in  no  way 
connected  with  land ;  but  where  an  annuity  is  granted 
which  arises  out  of  land,  it  is  considered  real  property, 
and  therefore  will  not  go  to  the  executor.  Shares  in 
the  navigation  of  the  river  Avon,  under  the  statute 
10  Anne,  (d)  and  in  the  Bath  Navigation  and  New 
River  Company,  (e)  were  held  to  be  real  property,  which 
descended  to  Ike  heirs. 

The  law  of  Scotland  in  this  respect  also  essentially 
differs  from  the  preceding  systems  of  jurisprudence.  It 
treats  as  heritable,  not  only  rights  of  annualrent,  or 
bonds,  by  which  the  debtor  is  personally  obliged  to  pay 
both  principal  and  interest,  and  for  the  creditor's  further 
security,  to  infeft  him  in  the  special  annualrent  payable 
out  of  the  lands,  but  also  rights  having  a  tract  of  future 
time,  although  of  a  persond  nature,  and  wholly  uncon- 
nected with  land,  {f)  The  precise  character  of  such 
latter  species  of  right  is,  that  it  is  periodical  and  future, 

(a)  Lord  Stafford  v.  Buckley,  2  Ves.  sen.  178. 

(b)  Aubin  v.  Daly,  4  Bar.  and  Aid.  69.    Co.  LiU.  20.  Harg.  n.  4. 

(c)  Lady  Holdemease  t.  Lord  Carmartlien,  1  Bro.  C.  C.  377- 

(d)  Buckeridge  v.  Ingram,  2  Vee.  jun.  662. 

(e)  Howse    v.   Chapman^    4  Ves.  643.       Drybutter  v.  Bartholomew, 
2  P.  Wms.  127.  (/)  Ersk.  b.  2,  tit.  2,  i  6. 
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the  payments  not  being  the  mere  fruits  or  accesi^iies  of 
a  capital  or  principal  debt  vested  in  the  person  who  holds 
the  right,  but  falling  to  the  creditor  as  periodical  pay- 
ments, independent  of  each  other,  the  right  to  each 
vesting  only  as  the  successive  terms  of  payment  elapse. 
A  right  of  annuity  is  a  proper  example  of  this ;  (a)  so 
is  a  life-rent  of  a  sum ;  (b)  so  the  husband's  interest  in  a 
bond  due  to  a  wife  of  which  the  capital  is  hers,  the  in- 
terest only,  as  it  accrues,  being  his.  (c)  But  no  debt  is 
considered  as  having  a  tract  of  future  time,  merely 
because  the  term  of  payment  is  postponed,  although  in- 
terest in  the  meanwhile  be  periodically  payable,  nor 
because  it  is  payable  by  instalments,  for,  in  these  cases, 
the  whole  debt  vests  absolutely  from  the  first. 

Leases  are  considered  only  as  personal  contracts, 
under  the  laws  of  Holland  and  Spain.  In  England  they 
are  chattels,  whenever  they  are  granted  -for  a  definite 
and  certain  time,  and  although  on  account  of  their  con- 
nexion with  the  realty,  they  are  termed  chattels  real, 
yet  they  belong  to  executors  as  part  of  the  personal 
estate,  (d) 

The  general  rule  by  which  leases  of  a  chattel  quality 
are  distinguished  from  those  which  are  freehold  is,  that 
all  interests  for  a  definite  space  of  time  measured  by  years, 
months,  or  days,  are  deemed  chattel  interests ;  a  lease, 
therefore,  for  one  thousand  years,  would  be  of  the  nature 
of  other  personal  property  as  a  subject  of  succession,  (e) 
But  a  lease  to  a  man  for  his  own  life,  or  for  the  life  of 
another,  or  a  woman  dum  solaffdty  or  durante  viduitatey 
or  quamdiu  si  bene  gesserit,  or  to  a  man  and  woman 
during  coverture,  or  as  long  as  the  grantee  shall  dwell 
in  such  a  house ;  or  so  long  as  he  pays  ten  pounds,  and 

(a)  Eari  of  Dalhoune  v.  Ciilmour,  19th  June,  17899  Diet.  15916. 
(ft)  Ewing  y.  Dnmunond,  29th  November,  1762,  Diet.  6476.      Stair, 
b.  3.  tit.  8,  note,  p.  600. 

(c)  Clunie'e  Creditors  ▼.  Sinclair,  19ih  Jan.  1739>  Di^  713. 
(if)  Co.  Liti.  lis  b.  2.    2  Bl.  Com.  386. 
(«)  1  Preston  on  Estates,  203. 
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until  the  grantee  be  promoted  to  a  benefice,  or  for  any 
like  uncertain  time,  is  an  estate  of  freehold  in  judgment 
of  law,  and  not  a  chattel  interest,  (a) 

When  a  man  seised  in  fee  makes  a  gift  in  tail,  or 
lease  for  life,  or  for  years,  reserving  rent,  the  rent 
which  becomes  due  after  his  death  will  go  with  the 
reversion  as  an  incident  thereof  to  his  heir,  and  not  to 
his  executor ;  for,  since  during  the  continuance  of  the 
particular  estate,  the  reversioner  loses  the  profits  of  the 
land,  the  rent  ought  to  be  paid  to  him,  as  a  compensation 
for  the  loss,  (b)  And  though  the  rent  should  be  ex- 
pressly reserved  to  the  lessor,  his  executors  and  assigns, 
without  naming  the  heir,  the  executoi*s  cannot  have  it^ 
being  strangers  to  the  reversion,  which  is  an  inhe- 
ritance, (c)  On  the  other  hand,  if  a  lessee  for  years 
make  an  under-lease  reserving  rent,  the  rent  accruing 
after  his  death,  will  go  to  his  executor,  or  administrator, 
and  not  to  his  heir,  even  though  the  reservation  were  to 
him  and  his  heirs,  during  the  term,  without  mentioning 
the  executors,  (d) 

Where  no  reversion  is  left  in  the  lessor,  and  the  rent 
is  reserved  to  his  executors,  administrators,  and  assigns, 
it  will  go  to  them  and  not  to  the  heir,  (e) 

Stock  in  the  public  fonds  of  Great  Britain  is  declared 
to  be  personal  estate  by  the  several  acts  which  have 
created  them,  (/*)  and  it  has  been  so  treated  by  the 
courts  of  Scotland,  (g) 

It  is  a  rule  in  all  the  systems  of  jurisprudence,  in- 
cluding that  of  Scotland,    that  notwithstanding  the 

(a)  Co.  Litt.  42  a. 

(6)  Co.  Litt.  47  a.  Cother  v.  Merrick,  Hardr.  95.  Bac  Abr.  Exe- 
cutors, H.  3.  (c)  Co.  Litt  47  a.  143. 

id)  SacHeverellv.  Froggatt,  2  Saund.  n.  371. 

(e)  3  Cruise's  Dig.  321,  (3rd  edit.)  1  Williams's  Law  of  Executors,  p.  533. 

(/)  Pearson  v.  Bank  of  England,  2Bro.  C.  C.  529..  S.C.  2  Cox,  175.  Bank 
of  England  y.  Lunn,  15  Yes.  578,  579. 

ig)  Murray,  25th  July,  1710,  Diet.  5478.  .  Sir  John  Dalrymple,  Ist  July, 
1735,  Diet.  5478.    Hog,  23rd  Dec.  1791,  Qict.  5479. 
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annuity,  rent,  or  other  growing  payment  on  the  se- 
curity, may  be  immoveable  or  real,  yet  the  arrears  which 
have  accrued  at  the  death  of  the  creditor  or  lessor  will 
be  moveable. 

An  office  is  a  right  to  exercise  a  public  or  private 
employment,  and  to  take  the  fees  or  emoluments  which 
belong  to  it.  It  acquires  the  quality  of  an  immoveable 
or  real  right,  either  by  the  express  declaration  of  the 
law,  as  by  the  96th  article  of  the  cautume  of  Paris,  or 
because  it  relates  to  land,  or  is  exerciseable  within  a 
particular  district,  (a) 

It  is  an  incorporeal  hereditament  by  the  law  of 
England,  when  it  is  limited  to  a  person  and  his  heirs,  or 
when  the  grantee  has  a  freehold  interest  in  it ;  but  it  is 
only  by  means  of  such  a  connection  with  land,  that  it 
can  acquire  the  other  incidents  of  real  property,  (b) 
When  it  is  granted  for  a  term  of  years,  it  is  personal 
property  and  passes  to  the  executors. 

If  a  house  or  land  belong  to  an  office,  the  grant  of  the 
office  by  deed  will  pass  the  house  or  land  belonging 
to  it.  (c) 

There  are  certain  offices  of  public  trust  which  can 
never  acquire  the  quality  of  personal  estate,  because, 
to  prevent  the  possibility  of  their  vesting  in  executors 
and  administrators,  they  cannot  be  granted  for  a  term 
of  years. 

Neither  can  any  judicial  office  be  granted  in  reversion, 
because,  though  the  grantee  may  be  able  to  perform  it 
^t  the  time  of  the  grant,  yet  before  the  office  falls  he 
may  become  unable  and  insufficient;  but  ministerial 
offices  may  be  so  granted,  for  those  may  be  executed 
by  deputy,  (d) 

By  the  law  of  Scotland,  offices,  when  they  are  granted 
to  continue  after  the  death  of  the  patentee,    are  de- 

<a)  Gain's  Obs.  lib.  2,  Obs.  62.      Matb.  de  Auct.  lib.  I,  c.  6.     P.  Voet, 

deMob.  et  Immob.  C.9,  §25.   J.Voet,lib.50>tit.4,  §3.   3  Cruise's  Dig.  108. 

(ft)  Cruise's  Dig.  ib.  (c)  lb.  p.  111.  (rf)  2  Black.  Com.  36. 
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scendible  to  the  heir,  not  to  executors:  Ist,  because 
they  are  indivisible  rights,  and,  consequently,  must 
belong  to  the  proper  heir,  and,  2ndly,  because  they  were 
originally  feudal,  (a) 

The  law  of  England  on  the  subjects  of  this  section  is 
followed  in  the  British  colonies  possessing  legislatures, 
and  in  the  several  states  of  America,  except  Louisiana. 
The  latter  State  has,  in  this  respect,  adopted  the  Code 
Civil.  The  law  of  France  under  that  Code,  and  the 
provisions  of  the  coutume  of  Paris,  have  been  stated  in 
the  former  volume. 


SECTION  III. 

ON  THE  CONVERSION  OF  MOVEABLE  INTO  IMMOVEABLE 
PROPERTY,  OR  IMMOVEABLE  INTO  MOVEABLE  PROPERTY. 

Conversion  by  tlie  law. — Limited  extent  to  which  the  civil  law  and  the  codes 
of  Holland  and  Spain  altered  the  natural  quality  of  property. — Coutume 
of  Paris. — Code  Civil. — ^Law  of  England. — ^Property  of  infants,  lunatics, 
bankrupts. — ^Law  of  ScoUand,  Adjudication. — Judgments,  &c.  do  not 
alter  the  quality  of  the  debt  under  the  law  of  Holland,  Spain,  or  England. 
Conversion  by  destination  of  the  owner. — ^Admitted  in  all  the  systems  of 
jurisprudence. — ComveuHoiu  de  rMuatum  and  dPamaibUtsemeiU  under  the 
former  law  of  France,  under  the  Code  Civil.<r-Doctrine  of  the  law  of 
England. — ^In  Scotland,  moveable  property  made  heritable  by  taking 
collateral  heritable  bonds. — ^By  adjudging.-^By  conveyance  in  trust — 
Quality  of  such  of  the  debts  as  remain  unpaid  after  the  sale  of  the 
heritable  property  on  which  they  are  dyuged. 

The  civil  law  and  the  codes  of  Holland  and  Spain 
made  no  distinction  between  moveable  and  immoveable 
property  as  a  subject  of  succession,  either  with  respect 
to  the  forms  and  solemnities  by  which  it  was  disposed 

(a)  Ersk.  b.  2,  tit.  2,  §  5. 
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of  by  testament,  or  the  order  and  course  of  succession, 
in  which  it  descended  ab  intestate.  No  object,  there- 
fore, was  to  be  attained  under  those  systems  of  juris- 
prudence by  transferring  to  property,  which  in  its  nature 
was  moveable,  the  quality  and  all  the  incidents  of 
immoveable  property. 

The  quality  of  immoveable  can  be  said  to  be  conferred 
on  moveables  only  sub  modoy  and  so  far  only  as  regards 
some  of  the  incidents  of  immoveable  property. 

L  The  moveables  of  a  minor  which  are  not  perishable, 
qtuB  servanda  servari  possunt  nee  tempore  pereunt,  are  so 
far  invested  with  the  quality  of  immoveables,  that  they 
can  only  be  alienated  with  the  sanction  of  a  decree  of 
the  court,  (a) 

But  it  has  been  stated  in  the  former  volume,  (b)  that 
neither  the  civil  law  nor  either  of  the  other  codes  which 
have  been  referred  to,  transferred  the  quality  of  im- 
moveable to  the  money  or  other  moveable  which  had 
been  alienated,  and  received  as  the  price  of  im- 
moveable, (c) 

The  coutume  of  Paris  adopted  the  doctrine  of  subro- 
gation, (d)  when  the  guardian  sold  property  of  a  minor 
which  the  law  had  declared  immoveable,  by  conferring 
on  the  money  which  had  been  acquired  for  it  the  quality 
of  immoveable. 

*  ^  Rentes  constituees  k  prix  d'argent,  sont  reput^es 
immeubles  jusqu'^  ce  qu'elles  soient'^rachet^es.  Toute- 
fois  au  cas  que  celles  qui  appartiennent  k  mineurs 
soient  rachetees  pendant  leur  minority,  les  deniers  du 
rachat,  ou  le  remploi  d'iceux  en  autres  rentes  ou 
heritages,  sont  censez  de  meme  nature  et  qualite  d'im- 
meubles,  qu'etoient  les  rentes  ainsi  rachetees,  pour  re- 
toumer  aux  parens  du  cote  et  ligne  dont  les  dites  rentes 
etoient  procedees.*'  (e) 

(a)  Voet,  lib.  27>  tit.  9,  n.  2.  (b)  Ante,  vol.  1,  p.  341,  354, 355. 

(0  Berlich,  part  3,  conclus.  ]9»  31.  (d)  Merlin,  tit.  Subrogation, 

(e)  1  Duplefls.  art.  94. 
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As  this  fiction  is  allowed  only  for  the  protection  of 
the  minor  during  his  minority,  the  moveable  will  cease 
to  retain  its  fictitious  quality  of  immoveable,  after  he  has 
attained  his  majority,  and  his  guardian  has  duly  ac- 
counted to  him  for  the  administration  of  his  estate,  (a) 

The  coutume  of  Paris  also  declares  that  a  sum  of 
money  given  by  the  father,  mother,  or  other  descend- 
ants, to  their  children,  in  contemplation  of  their  marriage, 
even  when  not  employed,  is  immoveable  on  account  of 
its  destination,  (b) 

It  is,  however,  considered  that  the  money  is  im- 
moveable, only  as  regards  the  community,  but  as  a  subject 
of  succession,  it  retains  its  quality  of  moveable,  (c) 

It  is  the  established  doctrine  of  the  courts  of  England 
and  Scotland,  that  the  nature  of  an  infant's  property  shall 
not  be  changed  as  between  his  representatives,  and  there- 
fore lands  purchased  by  the  guardian  of  an  infant  with 
his  personal  estate,  will,  in  case  of  his  death,  during  mi- 
nority, be  considered  still  as  his  personal  property,  (d) 

The  trustees  of  an  infant's  estate,  had  a  considerable 
sum  of  money  in  their  hands  out  of  the  profits  of  his 
estate,  which  they  laid  out  in  a  purchase  of  lands 
lying  near  the  estate  with  the  consent  of  his  guardian, 
and  by  the  conveyance  to  the  trustees,  it  was  declared, 
that  they  stood  seised  in  trust  for  the  infant,  in  case  when 
he  came  of  age  he  should  agree  to  it ;  the  infant  died 
within  age,  and  the  trustees  were  held  accountable  to  the 
administrator  of  the  infant  for  the  sum  laid  out,  and  the 
heir  was  declared  to  have  no  title  to  the  land,  (e)  An  exe- 


(a)  Le  Maistre,  tit.  3,  c.  2,  p.  118.     I  Dupless.  tit.  3,  p.  159>  163. 

(6)  1  Dupless.  art.  93. 

(c)  Renuss.  Traits  des  Propres,  c.  6,  Som.  7.    Le  Maistre,  tit.  3,  art.  93. 

{d)  Gibson  v.  Scudamore,  1  Dick.  45.  Hamilton  v.  Marshall,  Feb. 
25th,  1813;  Ross,  Jan.  31st,  1793,  Diet.  p.  6645.  Graham  and  others  v 
Hopetoun,  March  6th,  1798,  Diet.  5699.  Morton  v.  Young,  Feb.  11th,  1813, 
Fac.  Coll.    Stair,  b.  1,  tit/e,  $  19. 

(c)  Lord  Winchelsea  v.  Noreliffc,  1  Vem.  434.  1  Equity  Cas.  Ab. 
262,  pi.  4. 
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cutor  who  was  a  trustee  for  an  infant  of  a  lease  for  ninety- 
nine  years  determinable  on  three  lives,  on  the  lord's  re- 
fusal to  renew  but  for  lives  absolutely,  complied  with  his 
requisition,  and  changed  the  years  into  lives ;  on  the 
infant's  dying  under  twenty-one,  this  renewed  lease  was 
held  to  be  a  trust  for  his  administrator,  and  not  for  his 
heir,  (a)  ^ 

Again,  where  the  committee  of  a .  lunatic  invested 
part  of  his  personal  estate  in  the  purchase  of  lands  in  fee, 
it  was  held  that  this  should  be  taken  as  personal  estate, 
and  at  his  death  should  not  go  to  his  heir,  (i) 

The  Bankrupt  Act  requires  that  the  bankrupt's  com- 
missioners shall  not  only  make  a  true  declaration  to  the 
bankrupt  how  they  have  disposed  of  his  real  and  per- 
sonal estate  which  is  to  be  applied  in  payment  of  his  cre- 
ditors, but  shall  also  make  payment  of  the  surplus,  if 
any,  to  the  bankrupt,  Ms  executors y  administrators^  and  as- 
signs,  (c)  Notwithstanding  this  enactment,  the  character 
of  the  surplus  property  between  the  real  and  personal 
representatives  of  a  bankrupt  is  not  altered. 

It  has  accordingly  been  decided,  that  if  the  real  estate 
of  the  bankrupt  has  not  been  sold  before  his  death,  and 
the  creditors  have  been  fully  satisfied,  it  will  go  to  the 
heir  at  law  of  the  bankrupt ;  and  if  after  his  death  it  is 
necessary  that  any  part  of  the  real  estate  should  be  sold, 
whether  under  a  decree  of  the  court,  {d)  or  by  the 
assignees  themselves,  {e)  the  surplus  of  the  money  arising 
from  such  sale  has  been  decreed  to  be  paid  to  the  bank- 
rupt's heir. 

The  bankrupt's  real  estate  which  is  unsold  and  uncon- 
tracted  for  at  the  death  of  the  bankrupt,  is  considered  to 


(a)  Witter  v.  Witter,  3  P.  Wms.  99.  Ashburton  v.  Ashburton,  6  Ves.  6. 
Webb  Y.  Lord  Sbaftebnry,  6  Madd.  100.  Inwood  v.  Twyne,  Ambl.  417- 
Ashby  V.  Palmer,  1  Mer.  296. 

(6)  Awdley  y.  Awdley,  2  Vern.  192. 

(c)  6  Geo.  4,  c.  16,  $  132.  ((Q  Bromley  v.  Goodere,  1  Atk.  75. 

(e)  Banks  v.  Scott,  5  Madd.  493. 
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have  descended  on  his  heir,  subject  to  the  charge  created 
by  the  provisions  of  the  bankrupt  laws,  for  the  payment 
of  his  debts,  which  laws  not  being  made  to  vary  the  rights 
of  parties,  leave  unaffected  the  surplus  produce  arising 
from  such  sale  after  the  purposes  are  satisfied,  and  which 
therefore  belong  to  the  heir  at  law.  (a)  But  if  the  con- 
version be  effected  during  the  bankrupt's  life,  the  implied 
produce  will,  in  that  case,  descend  as  his  personal 
property,  (a) 

IL  Moveable  property  may  become  immoveable,  or, 
that  which  is  immoveable  may  become  moveable,  by  the 
act  of  the  owner. 

This  proposition  is  admitted,  under  different  modifi- 
cations, in  all  the  systems  of  jurisprudence  under  our 
consideration,  (b) 

By  the  law  of  France  before  the  promulgation  of  the 
Code  Civil,  it  was  competent  for  parties,  by  their  mar- 
riage contract,  to  stipulate  that  all,  or  some  of  the 
moveables  of  both,  or  either  of  them,  should  be  deemed 
immoveables,  or  that  their  immoveables  should  be 
deemed  moveables.  The  former  stipulation  was  called  la 
convention  de  rSalisatianj  and  the  latter  that  dameur 
blissement. 

The  simple  clause  of  rSalisatian,  that  is,  when  it 
declares  either  that  a  particular  thing  shall  be  propre  to 
one  of  the  conjoints,  or  even  when  it  declares  that  a  sum 
of  money  shall  be  invested  in  the  purchase  of  real  estate, 
has  relation  only  to  the  community.  If  the  sum  be  not 
invested,  it  becomes  a  personal  debt  in  the  succession  of 
the  children,  to  which  the  survivor,  as  heir  to  the 
moveables,  would  succeed. 

The  clause  of  realisation  may,  however,  be  so  ex- 
tended, that  the  property  shall  retain  the  quality  of 
immoveable,  as  a  subject  of  succession  to  the  children. 

(a)  Banks  v.  Scott,  5  Madd.  493. 

(jb)  P.  Voet»  de  Mob.  et  Immob.  c.  11,  $  4 ;  c.  14,  §  6,  and  c.  25.   Pothier, 
Tr.  dela  Comm.  tit.  1,  c.  3,  n.  315,  et  seq.  Merlin,  tit.  Realisation,  $  3. 


PROPERTY,    DIVISION    OF.  61 

This  e£Pect  is  produced  by  the  addition  of  the  tenns 
et  aux  sieTiSj  or  d  ses  hairs.  Under  these  terms  are 
included  not  only  children,  grandchildren,  and  all  the 
descendants  of  the  conjoint  in  whose  favour  the  stipu- 
lation is  made,  but  also  children  of  that  conjoint, 
who  are  the  issue  of  a  former  marriage.  It  may 
be  extended  aux  siens  et  d  ceux  de  son  c6ti  et  ligne. 
These  latter  terms  comprehend  all  the  collateral  rela- 
tions of  the  conjoint  with  whom  the  stipulation  is  made. 
Thus,  if  such  a  stipulation  has  been  made  by  the  wife,  and 
she  dies,  leaving  her  children  as  her  heirs,  all  of  whom 
have  afterwards  died,  the  right  to  recover  the  sum,  the 
subject  of  this  stipulation^  will  be  an  immoveable  in  the 
succession  of  the  survivor  of  the  children,  and  ?Lpropre 
matemel,  and  the  heirs  of  the  latter  ex  parte  matemd 
will  succeed  to  it,  in  exclusion  of  the  father  who  was  the 
heir  of  the  surviving  child  in  mobilibtis.  (a) 

Even  with  this  stipulation,  the  sum  will  be  deemed 
immoveable  only  in  relation  to  the  succession ;  it  will 
retain  its  moveable  quality  in  respect  of  the  capacity  to 
dispose  of  it.  Hence  a  child  who  had  attained  the  age 
which  rendered  him  competent  to  dispose  of  moveable 
property  might  bequeath  it.  But  the  parties  may 
declare  that  the  rSalisation  shall  take  place  for  all  pur- 
poses, qtmnt  a  disposition^  or  quant  d  tous  effets.  {b) 

The  convention  of  7'ialisation,  with  these  various  ad- 
ditions, has  effect  only  between  those  who  are  parties  to 
it,  and  their  heirs  or  other  successors.  It  has  no  effect 
beyond  their  family,  or  with  third  persons. 

The  moveable  ceases  to  retain  the  quality  of  im- 
moveable which  it  had  acquired,  when  the  purpose 
for  which  the  convention  was  made  has  been  ef- 
fected. Thus,  when  a  female,  to  whom  and  her  son 
a  sum  has  been  made  propre  dies,  leaving  three  children, 
each  of  whom  succeeds  to  a  third  of  the  debt  which 

(a)  AttH,  17tli  April,  1703.    Pothier,  Tr.  de  la  Com.  part  1,  c.  3,  n.  329. 
(h)  Pothier,  Tr.  de  la  Com.  n.  330. 
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has  been  thus  constituted,  the  object  is  attained,  but 
not  before  the  death  of  the  survivor  of  the  three  children ; 
until  that  event,  however,  it  will  still  be  immoveable, 
and  the  surviving  child,  and  not  the  father,  will 
succeed  to  the  shares  of  the  two  predeceased,  (a) 

The  quality  no  longer  exists,  1st,  When  the  sura 
has  been  repaid,  unless  the  child  to  whom  the  payment 
is  made,  dies  during  his  minority.  In  that  case  the 
payment  received  will,  under  the  coutume,  retain  the 
character  of  immoveable.  2nd,  It  also  ceases  when  the 
child  entitled  to  it  is  the  heir  of  the  deceased  who  was 
bound  to  pay  it,  unless  he  is  heir  with  the  benefit  of  in- 
ventory, or,  being  a  minor,  has  died  during  his  minority. 
As  this  quality  will  not  exist  except  as  to  those  who 
are  parties  to  the  convention  by  which  it  is  conferred, 
it  ceases,  when  the  owner  has  alienated  the  property,  (b) 

The  Code  Civil,  although  it  does  not  use  the  term 
rialisationy  yet  adopts  that  provision  imder  the  title  la 
clause  qui  exclut  de  la  communaute  le  mobilier  en  tout  ou 
partie.  (c) 

Its  only  effect,  however,  is  to  render  the  married  party 
debtor  to  the  community  in  the  sums  stipulated  to  be 
brought  in.  (d) 

The  convention  d'ameublissementj  whether  ditemdnei 
or  inditermineSj  (c)  has  the  effect  of  altering  the  quality 
of  immoveables  only  as  between  the  parties  to  it,  or  their 
heirs,  and  as  regards  the  community. 

The  Code  Civil  also  contains  the  clause  d^ameublisse- 
ment.  (^f) 

The  effect  of  the  latter,  if  ditermineS^  is  to  render  the 
property  of  it  so  completely  a  moveable  part  of  the 
community,  that  it  is  subject  to  the  husband's  power  of 

(a)  Pothier,  Tr.  de  la  Com.  part  1,  c.  3,  n.  342.        (6)  lb.  n.  343,  et  seq. 
(c)  Art.  1500.  (cO  Toullier,  liv.  3,  tit.  5,  c.  2,  n.  313,  et  seq. 

(e)  Ante,  vol.  1,  p.  410.      Pothier,  Tr.  de  la  Com.  part  1.  c.  3,  n.  305. 
Merlin,  tit.  Ameublissement. 
(/)  Art.  1505. 
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alienation,  in  the  same  manner  as  the  other  goods  of  the 
community,  unless  the  immoveable  be  rendered  move- 
able for  a  certain  sum,  in  which  case,  the  husband 
cannot  alienate  it,  unless  with  the  consent  of  his  wife,  (a) 

When  the  ameublisseTnent  is  indetermineSj  the  immove- 
ables which  are  affected  by  it  do  not  thereby  become 
the  property  of  the  community,  but  the  party  by  whom 
it  is  made  is  obliged,  at  the  dissolution  of  the  com- 
munity, to  bring  into  the  general  mass  so  much  of  his 
immoveable  estate  as  is  of  the  value  promised.  (6) 

The  doctrine  of  the  law  of  England  on  this  subject  has 
been  stated  with  an  accuracy  and  clearness  which  has  been 
justly  commended. (c)  "Nothing  is  better  established 
than  this  principle,  that  money  directed  to  be  employed 
in  the  purchase  of  land,  and  land  directed  to  be  sold  and 
turned  into  money,  are  to  be  considered  as  that  species 
of  property  into  which  they  are  directed  to  be  converted, 
and  this,  in  whatever  manner  the  direction  is  given, 
whether  by  will,  by  way  of  contract,  marriage  articles, 
settlement,  or  otherwise,  and  whether  the  money  is  ac- 
tually deposited,  or  only  covenanted  to  be  paid,  whether 
the  land  is  actually  conveyed,  or  only  agreed  to  be 
conveyed.  The  owner  of  the  fund,  or  the  contracting 
parties,  may  make  land  money,  or  money  land."  (d) 

Every  person,  therefore,  claiming  property  under  an 
instrument  directing  its  conversion,  must  take  it  in  the 
character  which  that  instrument  has  impressed  upon  it, 
and  its  subsequent  devolution  and  disposition  will  be 
governed  by  the  rules  applicable  to  that  species  of 
property,  (e) 

Although  a  new  character  may  have  been  thus 
impressed  upon  the  property,  yet  it  is  in  the  power 
of  any   person,  (not  personally  incompetent,)  who  is 

(a)  Code  Civil,  art.  1507. 

(jb)  Art.  1508.    Ante,  vol.  1,  p.  411.     Toullier,  liv.  3,  tit.  5,  c.  2,  n.  327- 
ie)  Fletcher  v.  Asbbumer,  I  Bro.  C.  C.  497.     Wheldale  v.  Partridge, 
.5  Ves.  396. 

(d)  Wheldale  v.  Partridge,  5  Ves.  396. 

(e)  2  Powell,  Dev.  61,  (Jarman's  edit.) 
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entitled  to  it  absolutely,  to  elect  to  take  it  in  its  actual 
state.  Slight  circumstances  and  even  parol  declarations 
of  such  an  intention,  will  be  sufficient  for  this  elec- 
tion, (a)  But  they  must  be  unequivocal,  (ft)  Chang- 
ing the  security  of  the  money  to  be  laid  out  in  land  will 
effectuate  the  purpose,  (c)  or  bequeathing  it  as  person- 
alty, (d)  or  making  a  lease  of  the  estate  directed  to  be 
sold,  (e)  But  the  mere  circumstance  of  the  fund  re- 
maining unconverted,  in  the  hands  of  the  person 
entitled  to  it  at  all  events,  is  not,  unaccompanied  by 
length  of  time,  evidence  of  his  intention  to  alter  its  new 
character,  (f) 

On  the  same  principle,  money  covenanted  to  be  laid 
out  in  land,  will  descend  to  the  heir,  (jr)  Nor  will  it 
make  any  difference  that  the  covenant  is  a  voluntary 
one.  If,  therefore,  a  man  without  any  consideration 
covenant  to  lay  out  money  in  a  purchase  of  land,  to  be 
settled  on  him  and  his  heirs,  a  court  of  equity  will 
compel  the  execution  of  such  contract,  though  merely 
voluntary.  (A)  But  where  the  person  who  covenants  to 
lay  out  money  in  land,  afterwards  himself  becomes  solely 
entitled  to  it,  as  the  obligation  to  lay  out  and  the  right 
to  call  for  the  money  centre  in  the  same  person,  it 
seems  that  the  money  is  not  considered  to  retain  the 
quality  thus  impressed  oti  it.  (i) 

A  testator  may  by  his  will  change  the  nature  of  his 
real  estate  to  all  intents  and  purposes,  so  as  to  preclude 
all  question  between  his  real  and  personal  represen- 
tatives after  his  death.  This  is  commonly  described  as 
"  a  conversion  out  and  out,"  and  when  it  clearly  appears 

(a)  1  Roper  on  Legacies^  473,  3d  ed. 
(jb)  Stead  v.  Newdigate,  2  Meriv.  531. 

(c)  Ldngen  v,  Sowray,  1  P.  Wins.  172. 

(d)  Triquet  v.  Thorton,  13  Ves.  345. 

(e)  Crabtree  v.  Bramble,  3  Atk-  680. 
(/)  Kirkman  y.  Miles,  13  Ves.  33S. 

Cg)  Edwards  v.  Countess  of  Warwick,  2  P.  Wms.  171.  (h)  Ibid. 

(t)  Chichester  v.  Bickerstaff,  2  Vern.  295.  Pulteney  v.  Lord  Darlington, 
1  Bro.  C.  C.  238.  7  Bro.  P.  C.  530,  Toml.  ed.  2  Powell,  Dev.  73,  (Jar- 
man's  ed.)    1  Williamir^s  £z.  416. 
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to  hare  been  lus  intention  thus  to  impress  on  it  the 
character  of  personal  estate  to  all  intents  and  purposes, 
the  mere  appointment  of  an  executor  will  be  sufficient  to 
carry  that  property  to  him,  (a)  either  for  his  own  benefit, 
m  cases  where  he  is  beneficially  entitled  to  the  personal 
estate,  or  as  a  trustee  for  the  next  of  kin,  in  cases 
where  he  holds  the  personal  estate  on  the  like  trust,  (b) 

But  if  the  conversion  of  land  into  money,  be  directed 
by  the  testator  merely  for  a  particular  purpose,  which 
£dls,  as  by  the  death  of  the  party  intended  to  be  bene- 
fitted, so  much  of  the  estate,  or  of  its  produce  as  remains 
undisposed  of,  will  result  to  the  heir. 

In  that  case,  where  the  purpose  of  the  testator  still 
requires  a  sale  of  the  whole  land,  and  there  is  only  a 
partial  disposition  of  the  produce,  the  surplus  belongs  to 
the  heir  as  Tnaney,  and  not  land,  and  will  go  to  his  per- 
sonal representative ;  but  where  no  purpose  of  the 
testator  demands  in  the  events  that  have  happened,  that 
the  whole  land  shall  be  converted  into  money,  there,  the 
heir  will  take  the  resulting  property  as  landy  and  it 
will  descend  as  such  to  his  heir.  Thus,  where  a  testator 
directs  his  land  to  be  sold,  and  the  produce  divided 
between  A.  and  B.,  as  the  obvious  purpose  of  the  testator 

is,  that  there  shall  be  a  sale  for  the  convenience  of  divi- 

• 

sion,  if  A.  dies  in  the  life-time  of  the  testator,  and  the 
heir  stands  in  his  place,  the  purpose  of  the  will  still 
applies  to  the  case,  therefore  the  heir  will  take  the  share 
of  A.  as  money  and  not  as  land.  But  if  A.  and  B.  both 
die  in  the  life-time  of  the  testator,  and  the  whole  interest 
in  the  land  descends  to  the  heir,  as  a  sale  is  not 
required  by  the  will  for  the  convenience  of  di- 
vision^ the  heir  will  take  the  whole  interest  as 
land,  (c)    So  where  a  testator  devises  his  real  estate, 

(a)  Berry  v.  Usher,  11  Ves.  91. 

(6)  1  Roper  on  Legacies,  455,  3d  ed. 

Ce)  Smith  v.  Claxton,  4  Madd.  492,  493.  Hewitt  v.  Wright,  1  Bro. 
C.  C.  86.  Wright  v.  Wright,  16  Yes.  188.  Dixon  v.  Dawson,  2  Sim.  and 
Stu.  340. 
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in  tnist  to  be  sold  to  pay  debts  and  l^acies,  and  dies  in^ 
testate  as  to  the  excess,  his  heir  will  take  it  as  land,  (a) 
In  such  a  case  also,  if  any  of  the  legacies  lapse,  they  will 
result  to  the  heir  as  land,  for  the  purpose  of  the  testator 
does  not  require  a  sale  of  so  much  of  the  real  property,  {b) 

Again,  equity  regards  things  agreed  to  be  done  as  ac- 
actually  performed.  When,  therefore,  a  real  estate  is 
agreed  to  be  sold,  it  is  in  equity  considered  as  converted 
into  personalty  from  the  time  of  the  agreement,  (c)  and 
the  vendor  is  a  trustee  for  the  purchaser  of  the  estate 
sold,  and  the  purchaser  is  a  trustee  of  the  purchase 
money  for  the  vendor,  (d)  Hence  the  death  of  the  ven- 
dor or  vendee  before  the  conveyance,  (e)  or  surrender,  (f) 
or  even  before  the  time  screed  upon  for  completing  the 
contract,  is  in  equity  immaterial,  {g)  If  the  vendor  die 
before  the  payment  of  the  purchase  money,  it  will  go  to 
his  executors  and  form  part  of  his  assets,  (h)  and  even 
if  a  vendor  reserve  the  purchase  money,  payable  as  he 
shall  appoint  by  an  instrument  executed  in  a  particular 
manner,  and  afterwards  exercise  his  power,  the  money 
will,  as  between  his  creditors  and  appointees,  be  assets,  (i) 

The  law  of  Scotland  allows  rights  originally  move- 
able, to  become  heritable  by  the  destination  of  the 
proprietor.  He  has  the  right  of  settling  any  part  of  his 
property,  in  whatever  manner  he  pleases,  if  he  properly 
discover  his  intention.  He  may,  therefore,  destine  per- 
sonal bonds  due  to  himself,  or  his  jewels,  paintings,  plate, 
books,  or  even  cash  Ijdng  in  his  repositories,  so  as  to 

(o)  Wright  T.  Wright,  leVes.  IQl. 

ib)  1  Roper  on  Legacie89  471»  3d  ed. 

(c)  Atcheriey  v.  Vernon,  10  Mod.  518.  Davie  v.  Beardsham,  1  Chan. 
Caa.  39.    Sugden's  Vendors,  &c.,  c.  4,  $  1. 

(jd)  Green  v.  Smith,  I  Atk.  572.    Pollexfen  v.  Moore,  3  Atk.  272. 

(e)  Paul  v.  Wilkins,  Toth.  106.    Sngden's  Vendors,  &c.,  c.  4,  $  1. 

(/)  Barker  v.  Hill,  2  Chan.  Rep.  213. 

iff)  Sugden's  Vendors,  &c.,  c.  4.  $  U 

(k)  Sikes  V.  Lister,  5  Vin.  Abr.  541,  pi.  28.  Baden  y.  Earl  of  Pembroke, 
2  Vem.  213.  BubVs  case,  2  Freem.  38.  Smith  v.  Hibbard,  2  Dick.  730. 
Foley  V.  Perdval,  4  Bro.  C.  C.  419.    Sugden,  lb. 

(t)  Thompson  v.  Towne,  2  Vem.  319.  Sugden,  lb.  1  Williams's  Ex.  416. 
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make  them  descendible  to  his  heir,  (a)  The  bare  ap- 
pointment of  the  proprietor  to  lay  out  his  money  on 
land,  if  it  be  clearly  expressed,  mi^es  the  sum  heritable, 
though  he  should  happen  to  die  without  taking  any  step 
to  carry  his  appointment  into  execution.  Thus  a  sum 
which  was  destined  by  a  marriage  contract  to  be  em- 
ployed on  land  for  the  heir  of  the  marriage,  was  ad- 
judged to  be  heritable,  though  it  was  never  so  em- 
ployed. (6) 

It  has  been  seen  that  under  all  the  preceding  systems 
of  jurisprudence,  except  that  of  Scotland,  the  debt  retains 
its  original  quality,  notwithstanding  the  creditor  receives 
from  his  debtor  a  collateral  security  on  immoveable  pro- 
perty. Nor  is  the  quality  of  the  debt  altered,  although 
the  creditor  should  obtain  a  judgment  against  his  debtor. 

Even  when  the  judgment  creditor  has  executed  his 
writ  of  elegit  under  the  law  of  England,  his  interest 
in  the  land  is  only  a  chattel,  which  on  his  death  belongs 
to  his  executors  and  administrators,  (c) 

In  each  of  these  particulars  the  law  of  Scotland  dif- 
fers from  that  of  England,  and  from  the  other  systems 
of  jurisprudence. 

A  debt,  which  was  in  its  own  nature  and  original  con- 
stitution moveable,  becomes  heritable  by  a  collateral 
security  being  superadded  to  it,  although  not  completed 
as  a  real  right,  or  by  the  creditor  obtaining  a  decree  of 
adjudication,  ((2)  or  by  its  being  declared  a  real  burthen 
on  the  land,  {e) 


(a)  Veitch,  25  May,  1808»  Fac.  Coll.  Diet  ▼.  Service  and  Confinnation^ 
App.  No.  4.  Enk.  b.  2,  tit.  2,  $  14. 

(6)  Dane,  Jan.  19»  1637.  Robertson,  Diet.  p.  5489.  1  Ersk.  b.  2, 
tit  2,  i  14.  / 

(c)  Co.  Ldtt.  42  a.  Underbill  y.  Devereux,  2  Saund.  68.  c.  Watkins 
on  Conveyancing  by  Morley  and  Coote,  63.  Wentw.  Off.  Ex.  133,  4,  5, 
14th  ed. 

ii)  Stair,  b.  2,  tit  1,  $  3.  Fac.  Coll.  Dec.  20.  2  Ersk.  b.  2,  tit  2,  $  12.  Fro. 
ser's  Trustees  ▼.  Fraser,  12  July,  1749,  Diet  5491.  Fac.  Coll.  Dec.  1, 1789> 
Lamont,  Diet.  p.  5494.  Watson,  5  Dec.  1794,  Diet  731.  Davidson  v. 
Kyde,  20  Dec.  1797,  Fac.  Coll.  Diet  6597.  Trotter  v.  Trotter,  5  Dec.  1826, 
Shaw  and  Dunlop,  78.        (e)  Fac.  Coll.  Dee.  4,  1789>  Lamont,  Diet.  5494. 
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Where  the  creditor  has  aoeepted  an  heritable  bond 
of  corroboration^  or  has  adjudged  the  debt,  it  becomes 
heritable  as  soon  as  the  heritable  bond  is  delivered 
or  the  decree  pronounced,  although  seisin  shoold  not 
follow  on  the  bond  or  decree.  But  if  the  creditor  die 
before  the  decree  is  pronounced^  the  debt  remains  unaf* 
fected.  (a) 

The  decree  of  sale  in  a  process  of  sale  and  ranking 
brought  by  an  apparent  heir  at  the  instance  of  creditors, 
is  considered  as  an  adjudication  for  the  benefit  of  all 
the  creditors,  and  therefore  it  is  unnecessary  for  them 
to  lead  separate  adjudications.  (6)  But  a  general  pro- 
cess of  attachment  and  distribution,  as  ranking  and 
sale,  or  sequestration,  does  not  produce  any  alteration  in 
the  debts  claimed  under  them,  as  heritable  or  move- 
able, (c)  Neither  has  the  production  of  a  claim  in  a 
ranking  and  sale  any  effect  in  making  a  debt  heri- 
table. (J) 

The  whole  debt  acquires  the  quality  of  heritable,  al- 
though the  heritable  security  should  not  be  adequate  to 
pay  more  than  a  part  of  the  debt.  If,  therefore,  the  greater 
part  of  the  debt  owing  to  a  creditor  domiciled  in  Scot- 
land, should  be  ultimately  recovered  from  the  debtor's 
personal  effects,  it  would,  notwithstanding,  still  be  held 
heritable  as  to  succession,  though  the  personal  effects  of 
the  debtor  were  situated  in  a  foreign  country,  (e) 

As  the  conveyance  by  a  debtor  of  his  real  estate 
to  his  creditors  for  their  security  or  payment  makes  the 
moveable  debts  due  to  them  heritable,  so  they  will  be- 
come heritable,  although  the  estate  should  be  conveyed 
to  a  trustee  for  the  use  of  the  creditors  themselves.  (^ ) 

Ca)  Carnegie  V.  Carnegie,  16  Jan.  1700,  2  Fount.  84,  Diet.  5537.  Enk. 
b.  2,  tit.  2,  §  14.    2  Bell's  Com.  p.  5. 

(6)  Kilk.  No.  4,  voce  Ranking  and  Sale,  Maxwell  y.  Irvine  and  Rowe, 
Diet.  p.  13349.    2  Bell's  Com.  p.  6. 

(c)  Act  of  Sederunt,  July  11, 1794,  §  15. 

{f)  Fac.  CoU.  Dec.  14, 1796,  Henderson,  Diet.  p.  5534. 

(e)  Munro,  21  May,  1794,  Diet.  p.  5548.  Campbell,  5  March,  1805,  Diet 
App.  5.  (/)  Fac.  ColL  Durie,  Nov.  30, 1791>  Diet.  pp.  4624,  5595. 
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But  the  nature  of  the  creditor's  right  cannot  be 
changed  without  his  own  consent.  There  must  be  some 
act  by  him  importing  his  acceptance  of  the  heritable 
right  offered  to  him.  A  disposition,  therefore,  by  a 
debtor  of  his  lands  to  a  trustee  for  the  behoof  of  a  per- 
sonal creditor,  without  that  creditor's  knowledge,  does 
not  render  the  debts  heritable,  (a)  Nor  does  such  a  dis- 
position to  trustees  for  behoof  of  creditors  always  render 
heritable  the  moyeable  heritable  debts,  even  of  those 
who  accede  to  it.  {b) 

Where  the  debts  are  not  made  nor  intended  to  be 
made  a  burthen  upon  the  estate,  but  the  sole  object  is 
to  enable  the  trustee  to  sell  the  estate,  and  pay  the  cre- 
ditors out  of  the  purchase  money,  the  character  of  the 
debt  is  not  changed.  But  if  the  effect  of  the  trust 
is  to  vest  in  the  creditors  a  pro  indiviso  interest  in  the 
estate,  and  thus  afford  them,  instead  of  a  mere  personal 
claim  against  the  trustee,  a  right  to  connect  themselves 
with  the  real  subject,  the  debt  becomes  heritable.  For 
this  purpose,  however,  it  would  seem  that  the  creditors 
must  be  named  in  the  deed,  and  the  amount  of  the 
debts  intended  to  be  created  real  burthens  specially 
set  forth,  (c) 

Where  the  trust  gives  not  a  mere  personal  claim 
against  the  trustee,  but  contains  a  direction  to  denude 
of  the  trust  estate  itself,  there  can  be  no  doubt  of  the 
heritable  character  of  the  right,  (d) 

When  an  alteration  is  made  in  the  nature  of  the  cre- 
ditor's right,  by  a  sale  of  the  subject  contained  in  the 

(a)  DirL  342.  Waugh,  Feb.  17,  1676,  Diet.  p.  6453.  Fac.  Coll.  Feb.  25, 
1780,  Grierson,  Diet.  759-  Fac.  Coll.  June  18,  1793,  MeEwan,  Diet, 
p.  5596.    Ersk.  b.  2,  tit  2,  §  15. 

{b)  Stair,  b.  3,  tit  5,  note,  p.  558.  2  Bell's  Com.  9.  Ersk.  Inst.  b.  2, 
tit.  2,  §  15. 

(c)  Fac.  Coll.  Grierson,  25  Feb.  1780.    lb.  Diet.  p.  759. 

id)  Dnrie,  30  Nov.  1791,  Fac.  ColL  Diet.  pp.  4624,  5595.  David* 
Mm,  20  Dec.  1797,  Fac.  CoU.  Diet.  p.  5597.  Wilson,  31  May,  1809, 
Fac.  CdL 
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deeds,  the  debts  return  to  their  former  moveable  con- 

ditioii. 

If  the  sale  be  extrajudicial  and  by  the  consent  of 
the  creditors,  all  those  debts  which  became  heritable 
only  by  the  incidental  security,  are  divested  of  their 
heritable  character  by  the  completion  of  the  sale, 
although  the  price  should  be  unpaid,  while  the  claim 
upon  the  unsold  subjects  is  heritable,  (a)  If  the  sale  be 
judicial,  the  debts  continue  heritable  until  payment. 
The  statutes  respecting  judicial  sales,  and  also  the 
sequestration  act  relative  to  lands  sold  in  the  course  of 
a  sequestration,  (6)  preserve  to  the  creditors  the  effect 
of  their  securities,  and  declare  the  price  to  be  a  real 
burthen  upon  the  lands  purchased.  Even  the  reversion 
in  the  purchaser's  hands,  after  paying  the  heritable  debts, 
has  been  found  heritable  and  adjudgeable,  (c)  If  the 
purchaser  has  consigned  the  price  in  the  bank,  in  terms 
of  the  statute,  {d)  ss  the  lands  are  in  such  case  disbur- 
thened  of  the  debts,  it  would  seem  that  each  creditor's 
claim  is  merely  personal,  and  subject  to  the  diligence 
of  moveables,  (e) 

As  the  creditor's  right  cannot  be  varied  by  any  act 
of  the  debtor,  to  which  the  creditor  does  not  accede, 
unless  judicially  confirmed,  consigned  money  for  re- 
demption is  heritable  until  declarator,  by  which  the  court 
by  its  sentence  declares  the  wadset  redeemed,  and  the 
feudal  right  dissolved.  After  declarator  the  consigned 
money  is  arrestable  in  the  consignee's  hands,  (y*) 


(a)  Smiili,  11  Not.  1737,  Diet  5534.  See  Sir  VTilliam  Dunbar,  13  July, 
1748,  Kilk.  245,  Diet  5591.    2  Bell,  p.  6. 

do  54  Geo.  3,  c.  137,  §  42. 

ic)  Gardiners  v.  Spalding,  30  Nov.  1779,  Diet  730. 

(<0  54  Geo.  3,  e.  137,  §  6,  42.  (e)  2  Bell's  Com.  p.  6. 

(/)  Stormontb,  24  May,  1814,  Fac.  ColL  June  5,  1745,  Dnfis,  Diet, 
p.  5429. 
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SECTION  IV. 

OP  BIENS   PROPRES   AND  ACQUETS- — ESTATES  BY  DESCENT 
AND  PURCHASE. HERITAGE  AND  CONQUEST. 

Pnpres  and  acquits  under  the  Coutumes  of  Paris  and  Nonnandy. — Propres 
r4eU, — Patemels,  and  Matemels, — ^The  Property  which  is  subject  to  this 
quality. — In  what  cases  property  acquired  by  other  means  than  succession 
becomes  prcpre. — Gifts,  devises,  &c. — Propres  Jicttfs. — Subrogation. — 
Propres  conoefUkmnels. — Presumption  that  property  was  oc^v^  until  it  was 
proved  to  hepropre. — Under  the  Coutume  of  Normandy  presumption  that  it 
mapropre  9XLdproprepatemelf  until  it  was  proved  to  be  acquit, — ^Incidents 
to  biens propres. — ^Estates  of  descent  and  purchase  under  the  law  of  England 
prior  to  the  recent  Act,  and  the  consequences  attaching  to  estates  by  des- 
cent.— ^Presumption  that  it  was  acquired  by  descent  ex  parte  patemd,-^ 
Devises  or  dispositions  which  had  not  the  effect  of  preventing  the  heir 
from  taking  by  descent. — Recent  alteration  of  the  law  of  Inheritance. — In 
Scotland,  the  distraction  between  heritage  and  conquest. — Heirs  of  line, 
and  heirs  of  conquest. — State  of  the  law  in  the  Colonies. — Lower  Canada. 
—The  United  States. 

Property  is  subject  to  a  distinction  founded  on  the 
maimer,  in  which  it  was  acquired  by  its  owner.  It  con- 
sists of  bona  avita,  and  bona  acquisita;  or,  in  the  language 
of  the  coutumes  of  Paris  and  Nonnandy,  biens  propresy 
and  biens  acquets ;  or,  in  that  of  the  law  of  England, 
estates  by  descent j  and  estates  by  purchase ;  or  in  the 
language  of  the  law  of  Scotland,  fees  of  heritage ^  and 
fees  of  conquest. 

No  property  can  be  propre  but  that  which  is  really 
immoveable,  or  which  the  law  has  declared  to  be  im- 
moveable. The  object  of  this  distinction  was  to  secure 
the  continuance  of  estates  in  the  family.  It  was  unknown 
to  the  civil  law,  but  it  prevailed  in  the  electorate  of 
Saxony,  and  in  many  of  the  German  States,  (a) 

(a)  Muller's  Prompt,  tit.  Bona  Avita.  Heinecc.  torn.  2,  exerc.  27,  $  24, 
p.  964.  Van  Leeuwen,  Cens.  For.  lib.  4,  c.  20^  n.  16.  Gomei^  in  leg.  .6. 
n.  7>  et  seq. 
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It  is  not  admitted  in  Holland,  or  in  Spain,  or  in  the 
Code  Civil,  or  in  the  Louisiana  Code,  (a) 

The  manner  in  which  these  two  species  of  property 
are  distinguished,  and  the  qualities  of  each,  nnder  the 
eautumes  of  Paris,  and  Normandy,  and  the  jurisprudence 
of  England,  Scotland,  and  the  British  colonies,  will  be 
considered  in  this  section. 

Bient  prapres  are  either  riels,  or  jicixfsj  ItgoMXj  or 


1st.  Of  Biens  prapres 

Under  the  eoutume  of  Paris,  property  which  the  owner 
has  deriTed  from  his  funily,  either  by  descent,  or  by  gift, 
or  bequest  from  his  &ther,  mother,  or  other  ascendant 
ancestor,  is  considered  to  be  biens  propres,  whilst  that 
which  he  has  acquired,  not  by  either  of  those  means,  but 
by  his  own  act,  as  by  purchase  in  its  ordinary  significa- 
tion, or  by  gift,  or  bequest  from  any  person  not  being  his 
father,  mother,  or  other  ancestor  in  the  ascending  line, 
is  considered  to  be  biens  acquits. 

If  the  property  to  which  the  son  succeeded  had  become 
that  of  his  father  by  purchase,  in  its  ordinary  sense,  it  is 
distinguished  by  the  term  les  prapres  naissans^  from  that 
which  had  become  the  property  of  the  father  by  descent, 
and  to  which  latter,  the  description  of  les  prapres  amlins 
was  given. 

The  cautume  of  Normandy  does  not  recognise  the 
latter  distinction,  but  treats  the  property  in  the  hands 
of  a  person  who  has  first  possessed  it  as  prapre.  Thus 
the  estate  first  bought  by  the  father  becomes  prapre  in 
the  person  and  succession  of  his  heir,  in  the  collateral 
as  well  as  direct  line,  (ft) 

Les  prapres  are  either  de  Ugney  or  prapres  sans  ligne. 
The  former  are  either  prapres  patemels^  or  property 
which  has  descended  ex  parte  patemdy  or  prapres  ma^ 

(a)  Code  Civil,  art.  732.    Louisiana  Code,  art  881     Van  Leeuwen,  Cens 
For.  lib.  4,  c.  20,  n.  16.    Gomez,  in  leg.  6,  n.  7,  et  seq. 
ib)  Cout.  Normand,  art.  247, 1  Daplesa.  223,  Art.  329- 
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temelsj  or  property   which    has    descended   ex  parte 
matemd. 

But  property  which  has  descended  from  a  person  who 
was  related  to  the  heir  as  well  ex  parte  matemd^oA  ex  parte 
patemd,  is  said  to  be  a  propre  sans  HgnCy  because  it  do^s 
not  belong  to  one  line  more  than  to  the  other. 

Property  acquired  by  descent  or  succession  ab  intestatOj 
whether  in  the  direct  line  ascending  or  descending,  or 
in  the  collateral  line,  is  propre.  (a) 

The  property  of  the  wife  to  which  the  husband  suc- 
ceeds is  not  a  propre^  for  he  does  not  stand  in  that 
relation  to  her  or  her  family  which  is  required  in  order 
to  confer  on  descended  property  the  quality  oi propre.  (b) 

Property  derived  from  the  family  by  gift  inter  vwos^ 
or  by  testament,  will  be  propre.  (c) 

Property  which  a  child  has  received  from  his  father, 
mother,  or  other  ascendant,  either  by  gift  inter  vioos^  or 
by  testament,  is  deemed  to  have  been  acquired  on  account 
of  the  succession,  and  is  propre.  It  is  equally  propre 
whether  the  devise  be  direct,  or  by  Jidei  comnmsumy  for 
the  devisee  holds  from  the  testator. 

A  gift  or  devise  by  such  ancestor  is  presumed  to  be 
made  in  discharge  of  the  natural  obligation  to  leave  his 
succession  to  his  descendant.  When  he  makes  a  gift  in 
his  life-time,  he  is  considered  to  have  made  it  in  antici- 
pation of  the  period  when,  in  the  course  of  nature,  the 
property  would  have  passed  to  the  descendant.  The 
devise  of  it  is  the  substitution  of  another  mode  for  trans- 
mitting it  to  him  at  his  death,  {d) 

It  is  not  the  less  propre^  because  the  donee  or  devisee 
has  not  accepted,  but  renounced  the  succession. 

It  is  BUsoproprey  although  the  donee  or  devisee  should 
not  be  the  presumptive  heir  of  the  donor  or  testator,  as 
is  the  case  when  the  donor  or  testator  is  a  grandfather, 

(a)  Pothier,  Tr.  des  Propres^  $  1>  et  seq.  (b)  lb.  §  1,  art.  2. 

(e)  Pothier,  lb.  $1. 

(d)  Pothier,  lb.  art.  3.    Merlin,  tit.  Propre,  §4. 
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whose  son,  the  father  of  the  donee,  is  still  living.  Such 
a  gift  rests  on  similar  principles  to  that  made  by  the 
immediate  ancestor,  and  has  been  appropriately  called 
une  siLccessioTi  anticipde.  (a)  Even  when  the  eldest  son 
is  alone  entitled  to  take  by  descent,  yet  a  gift  to  the 
younger  son  would  be  deemed  propre;  for,  although 
the  latter  were  not  competent  to  succeed,  and  therefore 
the  gift  cannot  be  said  to  be  an  anticipation  of  a  suc- 
cession, yet  as  the  latter  is  entitled,  by  a  species  of  natural 
succession,  to  a  certain  portion  of  the  estate  of  his 
parent,  the  gift  is  presumed  to  be  in  satisfaction  of  that 
succession,  (b) 

The  property  itself,  the  subject  of  the  gift,  in  order 
to  be  propre,  and  not  acquit y  must  have  been  actually 
given.  Thus,  if  a  father  purchase  an  estate  in  his  son's 
name,  and  pay  for  it,  but  at  the  same  time  declare, 
that  he  does  not  intend  to  recover  it  from  him,  it  is  an 
acgtiity  and  not  propre.  The  estate  itself  was  never 
given  to  the  son  by  the  father,  to  whom  it  never  be- 
longed, for  he  had  only  given  the  money  to  enable  the 
son  to  purchase  it.  The  son  holds  the  estate,  not  from 
his  father,  but  from  the  stranger  who  sold  it.  It 
would  be  otherwise,  if  the  son  had  not  accepted,  or 
expressly  refused  to  ratify  the  purchase  piade  by  the 
father  in  his  name.  It  must,  in  that  case,  remain  as 
a  purchase  on  the  father's  account.  If  a  gift  of  it  were 
afterwards  made,  the  son's  title  would  be  derived  from 
the  gift,  and  not  from  the  original  purchase,  and  conse- 
quently would  be  propre. 

To  render  property  acquired  by  gift  propre,  it  must 
have  been  given  without  any  valuable  consideration.  If 
it  were  given  in  payment  of  a  debt  owing  by  the  father 
to  the  son,  or  in  consideration  of  services  rendered  by 
the  latter  to  his  father,  it  is  an  acquit,  and  not  propre. 

(a)  Pothier,  Tr.  des  Propres,  §  1.    Merlin,  art  3,  tit.  Propre,  §  4. 
(Jb)  Pothier,  lb. 
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If  the  value  of  the  estate  exceeds  that  of  the  services,  or 
the  amount  of  the  debt,  the  estate  would,  it  seems,  as  to 
this  excess,  be  propre.  But  even  although  the  father  had 
sold  the  estate  to  his  son  below  its  value,  it  would  be 
deemed  an  acqiUt^  for  it  is  not  the  less  a  sale  because 
the  price  was  unequal  to  the  value  of  the  estate,  since 
the  son  acquires  it  not  by  donation,  but  by  means  of  his 
purchase.  It  would,  however,  be  competent  for  the 
co-heirs,  to  dispute  the  sale,  on  account  of  the  inadequacy 
of  the  price,  (a) 

An  estate  given  by  the  father  to  the  son  in  payment  of 
a  sum  of  money  which  he  had  promised  him  in  dotenij 
is  not  to  be  deemed  a  sale,'  but  the  substitution  of  the 
estate  for  the  intended  gift  of  money.  As  the  son's  title  to 
it  is  by  donation,  and  not  by  sale,  it  is  propre^  whether 
the  gift  or  devise  be  immediate,  or  by  fidei-commissary 
substitution.  (&) 

The  gift  or  devise  which  has  the  effect  of  rendering 
the  subject  of  it  propre^  must  be  made  by  the  parent,  or 
other  ancestor  in  the  ascending  line,  to  his  child  or 
descendant  in  the  direct  line.  A  gift  by  a  child,  or 
other  descendant,  to  his  parent,  or  ancestor  who  may  be 
his  presumptive  heir,  or  to  a  collateral  heir,  is  an  acquit, 
and  not  propre.  The  relation  in  which  the  donor  stands 
to  the  donee  creates  no  obligation  on  the  former  to  leave 
his  succession  to  the  latter,  and  affords  no  presumption 
that  the  gift  is  in  discharge  of  it.  (c) 

Property  which  was  propre,  if  it  has  passed  from  its 
owner,  and  he  subsequently  acquires  it  by  a  new  title,  as 
by  a  sale,  or  gift  to  him  by  his  vendee,  ceases  to  retain 
its  quality  of  propre.  But  if  he  has  acquired  the  pro- 
perty by  his  original  title,  as  if  he  had  set  aside  a  sale, 
or  had  taken  it  back  on  account  of  the  non-payment  of 

(a)  Pothier,  Tr  des  Propres,  $  1,  art.  3. 

{b)  Pothier,  lb.    Coutume  of  Paris,  art.  126. 

(e)  Pothier,  ib.    t!outume  of  Paris,  art.  246. 

VOL.  n.  p 
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the  purchase-money,  or  by  exercising  his  jtis  retracttiSj 
it  will  continue  to  be  propre.  (a) 

The  right  to  the  property  will,  no  less  than  the  pro- 
perty itself,  be  propre.  Thus,  an  estate  purchased  by 
the  iather,  but  the  delivery  of  which  was  made  by  the 
vendor  to  the  heir,  in  consequence  of  its  not  having 
taken  place  in  the  father's  life-time,  or,  an  estate  sold 
by  the  father,  but  not  paid  for,  and  which  the  heir  takes 
back,  will  be  propre.  (i) 

An  estate  which  the  heir  has  acquired  by  the  title  of 
usucapion  founded  on  the  possession  of  his  ancestor,  is 
slso  propre.  (b) 

That  which  is  united  with,  and  is  made  part  of  an 
estate  which  is  propre,  oecomes  also  propre^  as  a  mansion- 
house  built  on  it,  and  the  heir  has  no  claim  to  be  reim- 
bursed the  cost  of  it.  (J) 

Whatever  remains  of  the  property  which  vms  propre 
retains  that  quality.  The  ground-rents,  or  rent- 
charge,  which  may  be  retained  on  its  sale,  remain 
propre.  But  a  rent  reserved  by  the  vendor,  as  the  price 
to  be  paid  for  the  purchase,  as  it  is  a  personal  right 
against  the  purchaser,  and  not  a  real  right,  must  be 
deemed  an  acqu^tj  as  well  as  a  mortgage  granted  to  the 
vendor  to  secure  its  repayment,  (c) 

If  the  house  which  was  propre  has  been  burnt  down» 
the  ground  on  which  it  stood,  or  another  house  built 
on  that  gi'ound,  would  retain  the  quality  oi propre.  (d) 

An  estate  originally  propre  will,  although  it  remains 
in  the  family,  lose  its  quality,  and  become  an  acquit, 
when  the  member  of  the  family  begins  to  possess  it  by 
a  title  which  constitutes  acquits,  that  is,  by  any  other 
title  than  that  of  succession  or  gift,  (e) 

2ndly,  The  quality  of  propre  may  be  conferred  on 

(a)  Pothier>  Tr.  des  Propresi  j  I,  art.  4.  (b)  Pothier»  ib. 

(c)  Pothier,  ib.  (<0  Pothier,  ib. 

(e)  Pothier,  ib. 


PROPERTY,    DIVISION    OF.  67 

property  by  a  fiction  of  law,  and  it  is  then  called  a 
frapreficHf.     This  may  be  effected  by  subrogation. 

If  the  heir,  in  alienating  an  estate  which  was  propre, 
receives  another  estate  in  exchange  for  it,  the  latter 
becomes  propre,  (a) 

The  subrogated  property  cannot  acquire  this  quality, 
unless  the  subject  received  be  real  or  immoveable  estate, 
for  the  price  of  the  estate  can  never  be  propre.  It 
must  be  received  immediately  upon  the  exchange,  and, 
in  feet,  be  in  the  place  and  stead  of  the  original  propre.  (a) 

If  the  estate  received  in  exchange  exceed  in  value 
the  propre  which  had  been  alienated,  and  the  heir  pays 
a  sum  of  money  on  account  of  this  difference,  the  estate 
is  propre  only  in  part,  that  is,  to  the  extent  to  which  it 
does  not  exceed  in  value  that  alienated,  but  that  part  of 
it  which  does  exceed  that  value  is  acquit,  (b) 

So  when  a  succession  consists  of  an  estate  worth 
£10,000,  which  as  to  one  moiety  descends  ex  parte  pa- 
temd,  and  as  to  the  other  moiety  ex  parte  matemd,  and 
of  another  estate  worth  £6000,  which  goes  wholly  to 
the  heirs  ex  parte  patemdj  the  latter  estate  taken  by  the 
heir  ex  parte  matemd,  in  the  place  of  his  moiety  of  the 
former,  will  have  the  quality  of  propre  wholly  ex  parte 
maierni.  {b) 

But  when  two  brothers  german  divide  the  succession 
of  their  father  and  mother,  the  one  taking  as  his  share 
the  succession  derived  ex  parte  paternd,  the  other  that 
ex  parte  matemdy  the  estate  taken  by  the  former  will 
be  a  propre  ex  parte  patemd,  and  that  taken  by  the 
latter  will  be  a  propre  ex  parte  maternd,  subject  to  the 
one  paying  to  the  other  any  difference  in  value  between 
the  two  estates,  (b) 

Upon  the  division  of  the  property  in  community,  if  the 
son  leaving  a  right  to  one  moiety  as  the  heir  of  his 

(a)  Gout,  of  Paris,  art  143.    Potbier>  Tr.  des  Propres,  §  2. 
(6)  Pothier,  ib. 

f2 
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mother,  receive  from  his  father,  as  the  consideration  for 
this  interest,  an  estate  which  was  propre,  the  propre 
thus  given  will  no  longer  retain  its  character  of  a  propre 
ex  parte  patemd,  but  will  become  a  propre  ex  parte 
matemd.  (a) 

The  estate  which  the  husband  may,  on  the  division 
of  the  community,  take  as  his  part,  although  if  it  had 
descended  on  the  son,  it  would  have  been  a  propre  ex 
parte  matemd,  yet  being  taken  by  the  father,  will,  when 
it  afterwards  devolves  on  his  son  as  his  heir,  be  taken 
by  the  latter  as  a  propre  ex  parte  patemd,  and  will  no 
longer  retain  the  quality  of  ?i  propre  ex  parte  matemd.  (a) 

When  an  office  which,  being  immoveable,  admitted 
of  being,  and  was  propre  in  the  hands  of  its  possessor,  is 
suppressed  by  an  edict,  which  at  the  same  time  gives 
another  office  as  an  indemnity  for  its  loss,  the  latter 
receives  the  quality  of  the  former  office,  and  becomes 
propre.  But  it  would  be  otherwise,  if  the  edict  had  sup- 
pressed it  absolutely,  and  simply  reserved  to  its  owner 
future  indemnity.  An  office  given  to  him  at  some 
subsequent  period  would  not  in  such  a  case  have  been 
considered  as  subrogated  for  the  former,  and  would 
not  therefore  be  propre.  (a) 

It  has  been  seen  in  the  preceding  section  that  the 
money  derived  from  the  sale  of  a  minor's  real  property 
by  his  guardian  retains  its  quality  as  real.  It  also 
retains  its  quality  as  propre,  whether  it  was  propre  by 
law,  or  by  the  previous  convention  of  the  minor's  parents ; 
and  if  the  minor  die  during  his  minority,  it  will  descend 
to  the  heir  of  the  line  in  which  it  was  propre.  "  Sont 
censes  de  meme  nature  et  qualite  d'immeubles  qu'etoient 
les  rentes  ainsi  rachetees  pour  retoumer  aux  parens  du 
cot^  et  ligne,  dont  les  dites  rentes  etoient  proced^es/'  (b) 

Not  only  the  money  which  has  been  obtained  by  the 

(a)  Pothier,  Tr.  dea  Propres,  Sect.  2,  §  1. 
(jb)  Cout.  art.  94. 
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sale,  but  any  other  real  estate  purchased  by  that  money, 
and  the  action  against  the  guardian  for  the  price,  will 
be  deemed  propre.  (a) 

When  the  purchase-money  has  been  applied  in  dis- 
charging the  debts  of  the  minor,  or  in  exonerating  his 
estate  from  any  servitude  or  real  burthen,  which  did 
not  affect  the  estate,  which  was  proprcy  the  heir  of  the 
latter  is  entitled  to  be  reimbursed  by  the  heir  general,  if 
it  has  been  expended  on  the  minor's  estate,  (b) 

It  is  the  opinion  of  some  jurists,  but  it  is  at  variance 
with  the  decisions,  that  the  proceeds  of  the  sale  of  a 
prapre  belonging  to  a  person  under  interdict,  who  has 
died  during  the  continuance  of  the  interdict,  ara  to  be 
deemed  pr()pre  in  the  succession  to  him.  (b) 

The  quality  of  prapre  which  this  fiction  gives  to  the 
personal  property  of  the  minor  obtained  by  the  guardian's 
sale  of  his  real  estate,  ceases  on  his  attaining  his 
majority,  (c) 

Not  only  immoveable,  but  even  that  which  is  move- 
able, may,  as  we  have  seen,  by  being  made  immoveable, 
acquire  the  quality  and  incidents  of  that  which  is 
really  propre,  by  means  of  the  contract  of  the  parties  on 
their  marriage.  When  it  is  thus  constituted,  it  is  called 
prapre  canventiannel 

The  mode  in  which  moveable  property  might,  by  the 
agreement  of  the  parties,  be  made  immoveable,  both  as 
a  subject  of  the  community,  and  of  the  future  succes- 
sion, the  nature  of  the  rights  which  resulted  from  such 
agreement,  and  in  what  cases  they  would  be  considered 
real  rights,  have  also  been  stated,  (d) 

It  is  sufficient  here  to  refer  to  the  rules  by  which  such 
agreements,  as  they  respect  the  moveable  or  immove- 
able quality  of  the  property,  are  governed,  because  they 
are  equally  applicable  to  its  quality  as  prapre  or  acquit. 

(a)  Podiier,  Tr.  des  Propres,  Sect.  3,  art.  2. 

(&)  Poduer^  ib.  Le  Maistre,  tit.  3,  c.  2,  p.  118,  et  6e<i.  Dupleas.  Con- 
sult. 35,  p.  720.  (c)  Pothier,  ib.  Sect.  I,  art  5.  {d)  Ante^  p.  50. 
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It  may  be  observed  that  when,  from  the  nature  of  the 
agreement,  the  heir  ex  parte  matemd  would  have  an 
action  founded  on  the  breach  of  it  to  recover  damages 
and  interest,  such  action  will  become  a  propre  in  the 
heiT  ex  parte  matemd. 

Stipulations  by  which  moveable  property  is  made 
immoveable,  for  the  purpose  of  rendering  it  propre  as 
to  the  community,  are  admitted  in  contracts  inter  vivosy 
as  well  as  in  testaments ;  but  those  which  would  alter 
the  order  of  succession,  are  allowed  only  in  contracts 
made  on  marriage. 

They  are  to  be  strictly  construed,  and  not  extended 
by  implication  to  any  other  cases,  or  parties,  or  pur- 
poses than  those  expressed. 

The  quality  oi  propre  ceases  for  the  same  causes,  and 
under  the  same  circumstances,  as  the  quality  of  im- 
moveable ceases,  (a) 

Under  the  coutume  of  Paris  property  which  was 
propre  had  three  incidents :  1st,  As  a  subject  of  succes- 
sion, it  could  go  to  those  only  who  were  heirs  of  the  line 
or  family  from  whence  it  had  been  derived,  to  the  ex- 
clusion of  relations  of  the  other  line,  although  they  were 
more  near. 

2ndly,  As  a  subject  of  disposition,  a  certain  part  of  it 
was  placed  beyond  the  power  of  the  ancestor,  either  to 
devise  it  by  testament  under  some  coutumesy  or  to  make 
a  donation  of  it  by  act  inter  vivos. 

3rdly,  On  the  sale  to  a  stranger  of  an  estate  which 
was  proprey  the  relations  of  the  family  possessed  the 
right  of  repurchasing  it  from  him,  such  was  the  retraii 
lignager.  These  incidents  will  be  considered  hereafter 
in  treating  of  title  by  sale  and  succession. 

When  the  source  from  whence  the  estate  is  derived  is 
uncertain,  the  presumption  is,  that  it  was  acquired  by 
purchase,  and  not  by  descent,  and  he  who  claims  a 

(a)  Ante,  p.  SO,  et  seq. 
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right  founded  on  the  title  of  the  last  owner  being  by 
descent,  is  therefore  bound  to  prove  that  it  was  acquired 
by  descent. 

But  a  contrary  rule  prevails  in  the  coutume  of  Nor- 
mandy. "  Tons  biens  sont  r^putez  propres  paternels, 
s'il  n'est  justifie  quails  soient  acquets."  (a) 

*^  Tous  biens  sont  reputez  patemels,  s'il  n'est  justifi6 
qu'ik  soient  matemels."  (b) 


According  to  the  law  of  England,  an  estate  by  pur- 
chase, as  contradistinguished  from  an  estate  by  descent, 
is  that  which  its  owner  has  acquired  by  any  other  title 
than  that  of  hereditary  transmission.  In  the  one  case, 
he  is  the  first  acquirer  in  his  family  of  the  property  in 
question,  and  in  the  other,  he  derives  it  from  his 
ancestors. 

If  he  took  the  estate  himself  by  inheritance  on  his 
death,  the  heir  is  to  be  sought  in  the  family  from  which 
the  estate  descended,  that  is,  either  on  the  father's  side 
or  on  the  mother's  side  as  it  happened,  and  on  failure 
of  the  heirs  of  the  last  proprietor,  on  the  side  of  the  first 
purchaser.  The  estate  does  not  pass  to  the  heirs  of  the 
last  proprietor  on  the  other  side,  but  escheats,  so  that 
an  estate  descended  to  the  deceased  proprietor  from  his 
mother  can  never  pass  to  his  collateral  relations  on 
the  father's  side. 

Before  the  recent  act  for  the  amendment  of  the  law 
of  inheritance,  (c)  if  the  ancestor  made  the  same  dispo- 
sition of  his  estate  by  will,  as  the  law  would  have  done 
if  he  had  been  silent,  the  will  was  inoperative.  Thus 
if  he  devised  his  lands  to  his  heir  at  law  in  fee,  the  heir 
took  by  descent  as  his  better  title.     So  where  a  man 


(a)  Art.  102,  du  Rcgl.  1666.  (b)  Art.  103. 

(c)  3  and  4  Wm.  A,  c  106. 
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seised  of  land  in  fee  on  the  part  of  his  mother  devised 
it  to  the  heir  on  the  part  of  his  mother  in  fee,  the  heir 
was  in  by  descent,  (a)  Again,  where  a  man  seised  in  fee 
on  the  part  of  his  mother  devised  to  his  executors  for 
sixteen  years  for  payment  of  his  debts,  remainder  to  his 
heir  on  the  part  of  his  mother,  it  was  held  that  the  heir 
took  by  descent,  (b)  And  an  heir  at  law  was  held  to 
take  by  descent  under  a  devise  to  him  after  the  death 
of  his  mother  charged  with  the  payment  of  sums  of 
money,  (c)  So  under  a  devise  to  one  for  life,  or  in 
tail,  with  remainder  to  the  right  heirs  of  the  testator, 
immediately  upon  his  death,  the  heir  took  the  reversion 
by  descent,  and  not  under  the  will,  (d)  So  a  devise  to 
the  heir  at  law  in  fee,  with  an  executory  devise  over  in 
case  he  did  not  attain  the  age  of  twenty-one  years,  was 
held  not  to  alter  the  quality  of  the  estate,  which  he 
would  otherwise  have  taken  as  heir,  and  that  he  there- 
fore took  by  descent  and  not  by  purchase,  (e) 

Where  a  party  seised  in  fee  conveyed  lands  to  the  use 
of  himself  for  life,  with  remainder  to  others  for  particular 
estates  for  life,  or  in  tail,  with  an  ultimate  limitation  to 
the  right  heir  to  the  grantor,  such  limitation  was  inope- 
rative, as  he  continued  seised  of  the  reversion  as  part  of 
his  former  estate,  which  was  consequently  descendible 
in  the  same  line  as  it  would  have  been  if  no  such  con- 
veyance had  been  made,  (f)  So  where  a  man  seised  in 
fee,  levied  a  fine  to  the  use  of  himself  and  his  wife  for 
life,  remainder  to  the  use  of  the  right  heirs  of  the  settlor, 
the  ultimate  limitation  did  not  create  a  remainder,  but  the 


(a)  Reading  v.  Royston,  1  Salk.  242.  S.  C.  Pre.  Ch.  222.  2  Lord  Raym. 
829.  Com.  R.  123.  S.  P.  2  Leon.  11.  Dyer,  124  a.  Plowd.  645.  2  Yes. 
and  B.  190. 

(ff)  Hedgerv.  Rowe,  3  Lev.  127.    2  Wms.  Saund.  8d. 

(c)  Chaplin  v.  Leroux,  5  Maule  and  SeL  14. 

id)  Hob.  30.    10  Rep.  41.    Ventr.  372. 

(f)  Doe  dem.  Pratt  y.  Tunins,  1  Bar.  and  Aid.  530.  See  1  Powell  on 
Devises  by  Jarman,  408,  429. 

(/)  Read  v.  Erington,  Cro.  Eliz.  321.    Moore,  284.    2  Rep.  91  b. 
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interest  undisposed  of  remained  in  the  grantor  as  part  of 
the  reversion,  as  if  that  limitation  had  been  omitted,  (a) 

The  recent  act  {b)  has  altered  the  law  in  4;his  respect. 
It  enacts,  ^^  that  when  any  land  shall  have  been  devised 
by  any  testator,  who  shall  die  after  the  31st  day  of  Dec. 
1833,  to  the  heir  or  to  the  person  who  shall  be  the  heir 
of  such  testator,  such  heir  shall  be  considered  to  have 
acquired  the  land  as  a  devisee,  and  not  by  descent,  and 
when  any  land  shall  have  been  limited  by  any  assurance 
executed  after  the  said  31st  day  of  Dec.  1833,  to  the 
person  or  to  the  heirs  of  the  person  who  shall  thereby  have 
conveyed  the  same  land,  such  person  shall  be  considered 
to  have  acquired  the  same  as  a  purchaser  by  virtue  of 
such  assurance,  and  shall  not  be  considered  to  be  entitled 
thereto  as  his  former  estate  or  part  thereof."  It  further 
enacts,  "  that  when  any  person  having  acquired  any  land 
by  purchase  under  a  limitation  to  the  heir  or  to  the  heirs 
of  the  body  of  any  of  his  ancestors,  contained  in  any 
assurance  executed  after  the  said  31st  day  of  Dec.  1833, 
or  under  a  limitation  to  the  heirs  or  to  the  heirs  of  the 
body  of  any  of  his  ancestors,  or  under  any  limitation 
having  the  same  effect  contained  in  a  will  of  any  testa- 
tor, who  shall  depart  this  life  after  the  said  31st  day  of 
Dec.  1833,  then  and  in  any  of  such  cases  such  land  shall 
descend,  and  the  descent  thereof  shall  be  traced  as  if  the 
ancestornamed  in  such  limitation  had  been  the  purchaser 
of  such  land."  (c) 

Until  the  recent  act,  the  law  of  England  adopted  the 
presumption  that  the  estate  in  the  ancestor  was  acquired 
by  descent,  ex  parte  paternd^  but  by  that  act,  "  the  person 
last  entitled  to  the  land  shall  be  considered  to  have 
been  the  purchaser  thereof,  unless  it  shall  be  proved 
that  he  inherited  the  same,  in  which  case  the  person 
from  whom  he  inherited  the  same  shall  be  considered 

(a)  2  Rep.  91.    Cholmondeley  v.  Clinton^  2  Mer.  173.    S.  C.  2  Bar.  and 
Aid.  635.    2  Jac.  andWalk.  1.    1  Dow,  N.  S.  299.    4  Bligb,N.  S.  1. 
(6)  3  and  4  Will.  4,  c.  106,  sec.  3.  (c)  lb.  eec.  4. 
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to  have  been  the  purchaser,  unless  it  shall  be  proved 
that  he  inherited  the  same,  and  in  like  manner  the  last 
person  from  whom  the  land  shall  be  proved  to  have 
been  inherited  shall  in  every  case  be  considered  to  have 
been  the  purchaser,  unless  it  shall  be  proved  that  he  in- 
herited the  same."  (a) 


The  law  of  Scotland  adopts  a  distinction,  which,  as  to 
the  subjects  of  it,  in  some  degree  resembles  that  which 
has  already  been  considered,  but  in  the  effects  and  in- 
cidents peculiar  to  these  two  species  of  property,  it 
essentially  differs  from  the  coutume  of  Paris  and  the  law 
of  England. 

The  succession  is  of  heritage  and  conquest. 

The  distinction  is  founded  on  the  difference  between 
an  old  fee,  that  is,  a  fee  to  which  a  person  succeeds  as 
heir  to  his  father,  grandfather,  or  other  ancestor,  and  a 
new  fee,  which  is  acquired,  not  by  succession,  but  by 
purchase,  donation,  excambion,  or  other  singular  title. 
The  former  is  called  a  fee  of  heritage^  and  the  latter 
a  fee  of  conquest  Heritage,  therefore,  in  this  sense, 
includes  not  all  heritable  subjects,  but  those  only  to 
which  the  deceased  himself  succeeded  as  heir.  Besides 
other  differences  between  the  two  branches  of  this  di- 
vision, their  rules  of  legal  succession  are  different. 

Those  who  succeed  to  conquest  are  specially  called 
heirs  of  conquest,  notwithstanding  they  are  heirs  of  line 
as  well  as  those  who  succeed  to  herit^e  or  old  fees,  but 
the  latter  retain  the  name  of  heirs  of  line,  in  contradis- 
tinction to  the  former,  or  heirs  of  conquest. 

The  father  cannot  by  making  over  to  his  son  an  herit- 
able subject,  who  is  at  the  time  alioqui  successurus,  give 
to  it  the  quality  of  conquest,  because  he  would  have  suc- 

(a)  3  and  4  Will.  4,  c.  106,  sec.  2. 


PROPERTY,    DIVISION   OF.  75 

ceeded  to  it  as  heir,  although  there  had  been  no  disposi- 
tion. It  will,  therefore,  be  in  the  son's  succession  pro- 
per heritage,  to  which  his  heir  of  line  and  not  of  conquest 
will  succeed.  But  an  heritable  grant  by  one  who  has 
no  lawful  issue  in  favour  of  a  brother  will  be  conquest 
in  the  grantee,  unless  the  grant  has  been  expressly  made 
over  to  him  as  the  grantor's  successor.  For  although 
the  disponee  was  at  the  date  of  the  right  the  disponer's 
presumptive  heir,  yet  the  disponer  might  have  afterwards 
had  issue  of  his  own  body,  who  would  have  been  nearer 
in  blood  to  him  than  the  disponee.  (a) 

Not  only  lands  and  other  heritable  rights  on  which 
seisin  is  required  as  a  solemnity,  but  heritable  bonds,  are 
the  subject  of  conquest,  (b)  But  no  heritable  right 
which  does  not  affect  land  falls  under  conquest.  Leases, 
therefore,  pensions,  and  other  rights  of  that  kind,  though 
they  bear  a  tract  Qf  future  time,  personal  bonds,  exclud- 
ing executors,  are  not  conquest,,  but  fall  to  the  heir  of 
line,  (c) 

Where  a  wadset  is  granted,  and  is  held  not  of 
the  grantor  but  of  the  superior,  the  reverser  is  by  the 
right  entirely  divested,  and  upon  redemption  of  the 
right  he  must  be  reinstated  in  the  lands  by  a  new 
seism  from  the  superior ;  yet,  as  he  has  made  no 
real  purchase,  but  barely  returns  to  his  former  state, 
the  lands,  if  they  were  heritage  in  the  reverser  before 
the  date  of  the  wadset,  continue  heritage  after  the  re- 
verser has  redeemed  the  wadset,  and  become  reinstated 
in  the  lands,  (d) 

The  law  confers  the  old  fee,  or  proper  heritage  of  the 

ia)  Ersk.  Inst  b.  3,  tit  8,  §  16. 

(&)  Hop.  Min.  Pr.  §  110.  Stair,  b.  3,  tit.  5,  §  10.  Home,  106.  Creditors 
of  Menzies,  Dec.  8, 1738,  Diet.  pp.  5519>  5614.  Jan.  8,  1740,  D.  Hamilton, 
Diet  pp.  5554,  5615.    Affirmed  on  appeal,  1  Craigie  and  Stu.  271. 

(e)  Erskine,  b.  1,  tit.  8,  n.  16.  Stair,  June  23,  1663.  Ferguson,  Diet 
p.  5605.    Jan.  8,  1740,  D.  Hamilton,  Diet.  p.  5615. 

id)  Gr.  lib.  2.  Dieg.  6,  §  25.  Stair,  b.  2,  tit.  10,  §  12.  Ersk.  Inst  b.  3, 
tit.  8,  i  16. 
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deceased,  upon  on6  heir,  and  his  conquest  upon  another. 
This  distinction  obtains  only  where  two  or  more  brothers 
or  uncles,  or  their  issue,  are  next  in  succession.  Rights 
which  are  strictly,  and  in  the  most  limited  sense,  herit- 
able, descend,  in  this  case,  on  the  next  yoimger  brother 
of  the  deceased,  or  on  the  next  younger  brother  of  the 
father  of  the  deceased,  where  there  are  no  nearer  heirs  as 
to  the  proper  heir  of  line.  Conformably  to  this  rule  herit- 
age descends.  But  the  succession  of  conquest  ascends  to 
the  immediate  elder  brother  or  uncle,  who  is  therefore 
called  the  heir  of  conquest,  because  his  right  of  suc- 
cession is  confined  to  the  subject  which  the  ancestor 
himself  had  thus  acquired,  (a) 

The  distinction  between  heritage  and  conquest  has 
no  place  where  the  succession  devolves  on  sisters ;  for 
as  they  do  not  succeed  in  heritage  as  brothers  one  after 
another,  but  as  heirs  portioners,  conquest  goes  in  the 
same  way,  without  any  preference  in  favour  of  the  im- 
mediate elder  sister,  (ft) 

Conquest  can  ascend  but  once ;  or,  in  other  words, 
where  one  who  has  himself  acquired  an  estate  dies,  such 
estate,  though  it  must  go  to  the  immediate  elder  bro- 
ther as  heir  of  conquest,  does  not  continue  conquest  in 
the  person  of  that  brother,  because  it  was  no  acquisition 
of  his,  for  he  succeeded  to  it  as  heir.  And  there- 
fore, if  upon  his  death,  he  should  leave  an  elder  and 
a  younger  brother,  the  estate  does  not  as  conquest 
ascend  to  the  elder,  but  must  descend  to  the  younger 
as  heir  of  line,  (c) 

The  law  of  Scotland  adopts  the  presumption  in  favour 
of  the  heir  of  line,  and  leaves  on  the  heir  of  conquest 
the  proof  that  the  subject  he  claims  is  conquest,  (d) 

(a)  Stair's  Inst.  b.  3,  tit.  S,  §  10.    Ersk.  lb.  §  14. 

(6)  Carse,  Feb.  5th,  1771,  Diet.  p.  14,873.    Stair,  ib.    Ersk.  ib. 

(c)  Ersk.  ib.  i  15.  (d)  BankU  b.  3,  tit^  4,  $  29. 


PROPERTY,    DIVISION    OF.  77 

In  those  colonies  which  adopt  the  law  of  England,  or 
are  governed  by  acts  of  their  own  legislatures,  the  dis- 
tinction between  estates  by  descent  and  estates  by  pur- 
chase, with  all  its  consequences,  as  they  existed  before 
the  passing  of  the  recent  statute  for  the  amendment  of 
the  law  of  inheritance,  are  still  retained. 

In  Lower  Canada,  the  restriction  to  which  the  dispo- 
sition of  biens  propres  was  subject,  has  been  removed  by 
the  41st  Geo.  3,  c.  4,  §  1.  Every  person  who  is  in  other 
respects  competent  to  make  a  will,  is  enabled  to  devise 
all  his  lands,  whether  they  be  propreSj  acquits^  or 
conquitSy  without  reserve,  restriction,  or  limitation 
whatsoever. 


The  distinction  is  retained  in  the  States  of  America, 
but  in  the  greater  number  of  them  for  the  purpose  only 
oi  preferring  those  who  are,  and  not  excluding  those 
who  are  not,  of  the  blood  of  the  first  purchaser,  (a) 

The  provisions  made  by  their  several  systems  of  juris- 
prudence on  this  subject  will  be  more  conveniently 
considered  in  treating  of  their  laws  of  succession. 

(a)  Connecticuty  Rhode  Island,  New  York,  NortH  Carolina,  Pennsylvania, 
inxiKinia,  Ohio,  Tennessee,  Maryland,.  Delaware,  New  Jersey. 
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SECTION  V. 

CONFLICT  RESPECTING  THE  QUALITY  OF  PROPERTY. 

The  cases  which  admit  of  discussion  are  those  in  which  moveable  property 
is  combined  with  immoveable,  by  the  actual  annexation  of  the  former  to 
the  latter. — It  belongs  to  the  lex  loci  rei  sitte  to  determine  whether 
that  which  is  annexed  to  an  immoveable,  or  destined  to  or  used  in 
its  service,  acquires  the  quality  of  immoveable. — ^It  also  determines  the 
quality  of  incorporeal  rights  affecting  immoveable  property. — The  opinions 
of  jurists,  and  the  decisions  in  Scotland  and  England,  sanction  this 
principle. — ^The  quality  of  incorporeal  rights  not  affecting  immoveable 
property,  is  determined  by  the  law  of  the  creditor's  domicile. — ^The  quality 
of  offices,  by  the  law  of  the  country  where  they  are  created.— The  con- 
vertibility of  moveable  into  immoveable  property,  is  determined  by  the  law 
of  the  owner's  domicile,  and  of  immoveable  into  moveable,  by  that  of  Uie 
situs  of  the  immoveable  property. — The  lex  loci  rei  nt€B  determines  also 
whether  property  be  propre  or  acquSt. 

Several  of  the  preceding  systems  of  jurisprudence 
differ  from  each  other  in  the  quality  which  they  assign 
to  property.  The  law  of  the  situs  of  the  property  may  be 
frequently  found  to  be  at  variance  with  that  of  its  owner's 
domicile;  the  one  treating  as  immoveable  or  propre 
that  which  the  other  treats  as  moveable  or  acquit 

It  is  to  be  considered  which  of  these  laws  should  be 
selected  when  this  conflict  arises  :  in  respect,  1st,  of  the 
quality  of  immoveable  or  moveable,  and,  2ndly,  that  of 
proprCj  or  acquit.    . 

I.  The  title  to  property  is  so  materially  affected  by 
the  particular  quality  which  the  law  confers  on  it,  that 
in  assigning  to  it  the  quality  of  immoveable,  or  move- 
able, the  law  may  be  said  to  make  a  very  important 
disposition  respecting  it.  There  would  seem,  therefore, 
no  difiiculty  in  concluding,  that  the  rule  which  subjects 
immoveable  property  to  the  disposition  made  by  the  law 
of  its  situs,  and  moveable  property  to  that  made  by  the 
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law  of  its  owner's  domicile,  embraced  every  question 
relating  to  the  quality  of  either  species  of  property.  The 
application  of  this  rule  is  obvious,  when  the  property  is 
either  wholly  moveable,  or  wholly  immoveable.  But  it 
has  been  seen,  that  property  corporeal,  and  incorporeal, 
which,  by  nature,  or  the  constitution  of  some  codes,  is 
moveable,  may,  by  its  connection  with  immoveable 
property,  receive  from  the  law  the  quality  of  immove- 
able, or,  according  to  the  law  of  other  countries,  may 
still  retain  its  quality  of  moveable. 

Where  moveable  property  is  annexed  to,  or  destined 
for  the  purposes  of  immoveable  property,  jurists  concur 
in  considering  that  it  belongs  to  the  law  of  the  country 
in  which  such  immoveable  property  is  situated,  to  de- 
termine whether  the  moveable  so  annexed  or  destined 
shall  retain  its  original  quality,  or  become  immoveable. 

The  immoveable  is  the  principal  subject,  and  the 
moveable  is  the  accessory.  The  former  attracts  to  it, 
and  confers  its  own  quality  on  the  latter ;  '  ^  quid  si 
enim  mobilia  trahantur  ab  immobilibus,  tamquam  ^ 
dignioribus,  vel  ut  majoris  partis  accessio  ?  Immobilium 
lege  regi  debebunt."'  (a) 

'^  Quid  si  perpetui  usus  gratia  ex  destinatione  patris- 
familias  in  uno  loco  remanere  debeant,  id  est  fundi  vel 
SBdium  usui  perpetuo  sint  ad  dicta?  Pro  immobilibus 
habebimtur,  ut  ibi  esse  videantur,  ubi  res  principalis  est 
sita,  cujus  sunt  accessorium."  {h) 

When,  indeed,  the  annexation  actually  takes  place, 
the  property  may  be  said  to  become  res  soli,  and  to  fall 
strictly  within  the  rule  which  subjects  it  to  the  dis- 
position of  the  lex  loci  rei  sitce.  (c) 

It  is  also  applied  when  such  annexation  has  not  taken 
place,  but  the  property  is  destined  to,  and  employed 

(a)  P.  Voet,  de  Mob.  et  Immob.  c.  23,  n.  1.    Dig.  lib.  18,  tit.  I,  de  Con- 
trah.empt.    Arg.1.24.    TlraqueU,  de  Retractu  Gentilit.  $1,  gl.7>  n.82, 1.3. 
(6)  P.  Voct,  ib.    Dig.  lib.  44,  tit.  3,  D.  de  Divers,  et  Tempor.  Praesciip. 
(c)  Argent,  ad.  Consuet.  Brit.  art.  218,  gl.  1,  n.  30. 
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on  the  immoveable  property.  Hertius,  in  laying  down 
the  rule,  that  the  locus  m  sitcB  in  moveables  is  not  ad- 
mitted, adds  this  qualification  :  ^'  Si  certo  loco  destinatse 
non  sunt :  quoniam  hae  non  faciunt  partem  territorii, 
velut  ad  tempus  in  eo  coUocatee."  (a)  Another  jurist  has 
still  more  explicitly  excepted  such  property  from  the 
latter  rule,  for  he  says,  "  Notabilem  patitur  limitationem 
in  mobilibus  destinatis  in  certum  locum,  ut  ibi  perpetu6 
maneant ;  veluti  sunt  oves  et  animalia  ad  prsedium 
certum  destinata,ut  ibi  perpetu6  sint,etagrum  stercorent. 
In  hisce  enim  successio  fieri  debet  juxta  statuta  loci,  in 
quo  reperiuntur.  Quia  tunc  mobilia  bona  ad  instar 
immobilium,  censentur  esse  de  territorio  et  sub  juris- 
dictione  loci,  ubi  sunt  sita."  (b) 

Hence,  in  determining  whether  certain  fixtures,  or 
other  property  moveable  in  its  nature,  but  which  has 
been  placed  on  real  estate,  be  part  of  the  personal  estate 
of  the  deceased,  recourse  must  be  had,  not  to  the  law  of 
his  domicile,  but  to  that  of  the  country  in  which  the 
real  property  is  situated. 

It  remains  to  be  considered  whether  this  rule  is  to  be 
applied  when  the  conflict  regards  the  quality  of  incor- 
poreal property. 

The  law  of  Scotland  presents  various  incorporeal 
rights  and  interests  which  it  treats  as  real,  but  which 
the  law  of  England  treats  as  personal  property :  thus, 
a  bond  excluding  executors ;  a  lease  for  a  term  of 
years ;  a  debt  secured  by  a  mortgage  on  immoveable 
property,  which  by  the  law  of  England  are  moveable^ 
are,  by  the  law  of  Scotland,  immoveable. 

It  will  be  observed,  that  these  incorporeal  rights  are 
connected  with,  and  confer  an  interest  in  immoveable 
property.  It  is  then  the  exclusive  province  of  the  law 
which  confers  that  interest  to  confer  on  it  also  its  parti- 

(a)  Hertius,  vol.  1 .  sect.  4,  $  26. 

(b)  Carpz.  Def.  For.  part  3,  Const.  12»  Def.  15.     1  Boull.  Tr.  des  Stet. 
tit.  2,  c.  5,  obs.  30,  p.  481. 
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cular  quality  of  moveable  or  immoveable.  Hence,  in 
determining  whether  these  rights  form  part  of  the  per- 
sonal estate,  recourse  must  be  had  to  the  law  of  the 
country  where  the  immoveable  property  in  which  these 
interests  are  claimed  is  situated.  J.  Voet  adopts  this  prin- 
ciple, when  a  conflict  arises  respecting  the  moveable  or 
immoveable  quality  of  rents  or  annuities  issuing  out  of 
land :  **  Nee  novum  esse,  ut  quae  una  in  regione  mobilia 
habentur,  immobilium  catalogo  alibi  adscripta  inveni- 
antur ;  annui,  verbi  gratia,  reditus  k  provincia  debiti,  in 
HoUandia  mobiles,  immobiles  Trajecti ;  arbores  grandi- 
ores  solo  hserentes  passim  immobiles,  mobiles  tamen  in 
Flandria  habitae.  Quo  posito,  necesse  fuerit,  ut,  quae 
in  domicilii  loco  mobilia  habentur,  immobilia  ver6  illic 
ubi  sunt,  regantur  lege  loci,  in  quo  vere  sunt,  magis- 
tratus  lege  loci,  in  quo  ver^  ne  ex  comitate  quidem 
permissuro  ut  quasi  mobilia  domicilii  domini  seque- 
rentur  jura."(a) 

The  rule  laid  down  by  P.  Voet,  and  which  is  recognised 
by  Huber,  is  founded  on  this  principle :  ' '  Vel  enim  talium 
redituum  nomine  sunt  afiecta  immobilia,  id  est  super 
immobilibus  sunt  constituti,  et  immobilibus  erunt  adscri- 
bendi,  ade^que  statutum  loci  situs  spectabitur,  vel 
immobilia  affecta  non  sunt  illis  reditibus,  tumque  mobi- 
libus  poterunt  accenseri,  atque  ade6  statutum  loci 
personae,  cujus  illi  sunt  reditus,  inspici  debebit."  (b) 

It  has  been  followed  by  the  decisions  of  the  courts  of 
Scotland  and  England. 

The  late  General  Ross  was  domiciled  in  England,  and 
in  1795  he  executed  two  deeds  of  settlement  of  his 
whole  fortune.  One  of  these  deeds  was  in  the  Scotch 
form,  but  it  was  defective  in  the  necessary  solemnities, 
and  could  not  have  effect  by  the  law  of  Scotland.     The 

(a)  J.  Voet,  lib.  1,  tit.  6,  n.  11. 

(b)  P.  Voet,  de  Stat.  sect.  9,  c.  1,  n.  13.  Huber,  de  Conflict.  Leg.  lib.  1, 
tit.  3,  n.  15.  Zoes.  ad  Pand.  lib.  28,  tit.  1,  n.  52.  Froland,  Mem.  torn.  2, 
c.  27>  p.  1288,  et  seq. 

VOL.  II.  G 
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Other  was  a  last  will  and  testament  in  the  English  form. 
General  Ross  lent  sums  of  money  to  persons  resident  in 
Scotland,  partly  on  simple  personal  bonds,  partly  on  he- 
ritable bonds,  which  were  followed  by  infeftment,  and  the 
remainder  on  Scotch  personal  bonds,  taken  to  himself, 
his  heirs  and  assignees,  with  clauses  excluding  executors. 

On  the  death  of  General  Ross,  his  eldest  son,  as  his 
heir,  made  his  claim  to  the  bonds  excluding  executors, 
as  part  of  the  heritable  estate.  In  the  proceedings  in- 
stituted for  the  purpose  of  deciding  this  claim.  Lord 
Meadowbank  pronounced  an  interlocutor,  (a)  finding 
that  these  bonds  were  heritable  by  the  law  of  Scotland, 
and  could  only  be  effectually  transmitted  in  the  manner 
required  by  that  law. 

Against  this  interlocutor  a  reclaiming  petition  was 
filed,  and  it  was  afterwards  reversed,  (b)  The  question 
was  then  brought  under  the  review  of  the  whole  couit, 
and  it  was  decided  that  the  quality  of  these  bonds  must 
be  determined  according  to  the  law  of  Scotland. 

The  judges,  in  delivering  their  opinions,  held  it  to  be 
clear  "  that  if  General  Ross  had  been  domiciled  in 
Scotland,  there  could  be  no  question  that  the  bonds 
would  have  been  considered  as  heritable,  and  not  capa- 
ble of  being  carried  by  a  testament,  and  that  the  doubt 
in  this  case  arose  solely  from  that  gentleman  being 
domiciled  in  England.  That  there  was  a  general  dis- 
tinction between  personal  and  real  property  ;  and  there 
could  be  no  doubt  that  the  question — ^Who  is  to  take  up 
the  personal  property  ?  must  be  decided  by  the  lex  loci 
damiciliij  but  that  this  was  altogether  different  from  the 
question,  by  the  law  of  what  country  the  nature  of  a 
property,  the  character  of  which  was  disputed,  should 
be  determined  ?  which  they  thought  must  be  decided 
by  the  law  of  the  country  where  the  subject  itself  is 
situated.     Thus,  if  a  person  dies  in  England  with  a 

(a)  ftt  Dec.  1807.  W  9th  March,  1808. 
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landed  estate  in  Scotland,  the  heirs  will  be  entitled  to 
heirship  moveables,  if  any  such  belonged  to  him  in 
Scotland,  although  by  the  law  of  England,  they  might 
be  held  to  be  part  of  his  moveable  estate.  In  like 
manner,  negro  slaves  are  considered  as  moveable  pro- 
perty by  the  Scotch  law,  yet  they  would  go  with  a 
Jamaica  estate,  being  considered  as  real  by  the  law  of 
that  country.  That,  in  short,  the  question — ^What 
forms  a  personal  estate  ?  is  altogether  different  from  the 
question — To  whom  does  the  personal  estate  devolve  ? 
and  to  their  lordships  it  appeared  that  the  question, 
whether  the  subject  be  personal  or  not,  ought  to  be 
decided  by  the  lex  loci  rei  sitcB,  and  therefore  that  bonds 
with  clauses  excluding  executors,  being  heritable  by 
the  law  of  Scotland,  could  not  be  carried  by  an  English 
testament.'"  (a) 

A  similar  decision  was  pronounced  by  Sir  William 
Grant,  as  Master  of  the  Rolls,  in  a  case  where  the  tes- 
tator having  heritable  bonds  affecting  lands  in  Scotland, 
had  by  his  will  bequeathed  all  his  property  of  every 
description,  to  trustees,  upon  certain  trusts  therein  men- 
tioned. The  testator  had  also  by  his  will  expressly 
directed  "  that  all  his  property  and  securities  for  money 
in  Scotland  should  be  considered  as  personal  estate,"  and 
pass  to  his  trustees,  as  far  as  he  could  by  his  will  affect 
the  same,  as  if  the  same  had  been  his  personal  estate  in 
England,  and  that  all  his  estate  and  interest  therein,  of 
what  nature  or  kind  soever,  should  pass  to,  and  vest  in, 
his  said  trustees,  their  heirs,  executors,  administrator^, 
and  assigns.  It  was  held  that  the  bond  was  subject  to 
the  disposition  of  the  law  of  Scotland,  and  could  not  pass 
as  personal  property  under  the  will.  (6) 

This  decision  is  not  in  any  degree  affected  by  that  which 

(a)  July  4tli,  1809,  Ross's  Fac.  Coll.      Nov.  22d.  1832,  Newland's  Exe- 
cutors, Fac.  Coll. 
(jb)  Johnstoue  v.  Baker^  4  Madd.  Rep.  474,  note. 
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was  subsequently  given  by  Sir  John  Leach,  the  late  Mas- 
ter of  the  Rolls,  in  the  case  ofBuccleuch  v.  Hoare.  In  the 
latter  the  heritable  bond  was  not  the  only  security  given, 
but  there  had  been  other  securities  for  the  same  debt. 
Upon  this  distinction  the  decision  proceeded,  and  it  was 
held  that  an  assignment  or  gift  by  the  creditor  of  one 
security  was  an  assignment  or  gift  of  the  debt,  and  neither 
the  creditor  nor  his  representatives  would  be  permitted  to 
set  up  the  other  securities  for  the  purpose  of  defeating 
that  assignment  or  gift.  It  followed,  therefore,  that  as 
to  the  securities  not  given  by  the  will,  the  heir  of  the 
testator  was  a  trustee  for  the  legatee,  (a) 

The  decisions  in  the  two  cases  of  Balfour  v.  Scott, 
and  Brummond  v.  Brummondy  afford  an  illustration  of 
the  strictness  with  which  moveable  property  is  exclu- 
sively subject  to  the  law  of  the  domicile,  and  immove- 
able property  to  that  of  its  situs.  In  the  first  of  these 
cases,  the  intestate  being  domiciled  in  England,  was 
possessed  of  a  large  personal  estate,  and  of  heritable 
property  in  Scotland.  The  heir  to  the  heritable  estate 
was,  as  one  of  the  next  of  kin,  entitled,  by  the  law  of 
England,  to  a  share  of  the  personal  estate.  It  was  in- 
sisted, that  by  taking  the  heritable  estate  in  Scotland, 
she  was  bound  to  collate  that  estate,  in  order  to  entitle 
her  to  share  in  the  personalty,  such  being  the  law  of 
Scotland.  But  it  was  decided,  that  as  she  took  the 
personalty  by  the  law  of  England,  she  was  not  bound  to 
collate  the  heritable  estate.  The  law  of  the  domicile 
could  extend  no  further  than  to  the  moveables,  and 
could  not  decide  with  regard  to  any  burthens  to  which 
the  heritable  succession  was  subject  by  the  law  of  a 
foreign  country,  and  the  lex  loci  rei  site,  which  was  the 
law  of  Scotland,  could  not  compel  the  heir  to  collate 
the  heritage,  when  there  were  no  personal  funds  subject 

(a)  Buccleuch  v.  Hoare,  4  Madd.  Rep.  467. 
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to  its  jurisdiction,  which,  in  fact,  would  have  been  to 
interfere  with  the  law  of  the  domicile,  and  make  the 
lex  loci  rei  sitcB  the  rule  for  the  whole  succession,  (a) 

In  the  other  case,  the  intestate  was  also  domiciled  in 
England,  and  the  heir  to  the  heritable  estate  in  Scotland 
was,  as  one  of  the  next  of  kin,  entitled  to  a  share  of  the 
personal  estate.  The  intestate  having  granted  an  herit- 
able bond,  the  heir  insisted,  that  as  the  personal  estate 
was  distributable  according  to  the  law  of  England,  and 
was  by  that  law  the  primary  fund  for  the  payment  of 
the  bond,  he  was  entitled  to  relief  from  that  estate,  in 
consequence  of  his  having  paid  the  bond  by  the  proceeds 
of  the  sale  of  the  heritable  estate.  It  was  decided,  that 
he  had  taken  the  heritable  estate,  which  was  primarily 
liable  for  this  debt,  and  he  had  no  right  to  relief  from 
the  personal  estate.  It  was  forcibly  urged  in  the  argu- 
ment, that  when  the  law  of  England  throws  the  pay- 
ment of  a  mortgage  debt  upon  the  personalty,  it  deter- 
mines, not  upon  the  lex  domicilii^  but  upon  the  lex  loci  rei 
sit(B ;  and  for  the  very  same  reason,  the  law  of  Scotland 
subjects  the  heir  to  the  payment  of  such  debts,  because 
the  land  is  held  to  be  the  principal  debtor,  and  cannot 
be  transferred  by  succession,  or  in  any  other  way, 
without  being  liable  to  the  real  right  created  by  the 
infeftment  in  fevour  of  the  creditor.  (6) 

The  lex  loci  rei  sitcB  in  this,  as  well  as  in  the  pre- 
ceding case,  alone  determined  the  obligations  to  which 
the  real  estate  was  subject ;  or,  in  other  words,  the  ex- 
tent of  the  interest  which  the  heir  took  in  the  real  estate, 
and  consequently  the  quality  of  the  debt. 

The  result  of  these  authorities  is,  that  the  law  of 
the  country,  where  the  immoveable  property  is  situ- 
ated, determines  whether  the  incorporeal  right  in 
that  property,  be  it  a  charge,  or  lease,  or  any  other 

(a)  6  Bro.  P.  C.  624.  (6)  lb.  622. 
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interest  in  immoveable  property,  be  moveable  or  im- 
moveable. 

Upon  the  same  principle,  the  moveable  or  immove- 
able quality  of  offices  must  also  be  determined  by  the 
law  of  the  country  in  which  they  are  created  and  exer- 
cised, (a) 

An  incorporeal  right,  although  it  may  have  no  con- 
nection with  immoveable  property,  may  receive  the 
quality  of  immoveable  under  some  systems  of  jurispru- 
dence, whilst  under  others  it  may  retain  the  quality  of 
moveable.  It  has  been  considered  that  it  belongs  to  the 
law  of  the  creditor's  domicile  to  determine  whether  its 
quality  be  moveable  or  immoveable,  (b) 

^^  Dans  la  diversite  de  coutumes  sur  la  nature  des 
rentes,  c'est  celle  du  lieu  du  domicile  du  creancier  de  la 
rente,  qui  doit  decider  si  elle  doit  etre  reput^e  meuble, 
ou  immeuble ;  car  une  rente  constituee  etant  un  droit 
personnel,  et  qui  n'a  aucune  situation,  elle  ne  pent  ^tre 
regie  que  par  la  loi  qui  regit  la  personne  k  qui  elle 
appartient."  (c) 

It  follows  from  these  principles,  that  the  conversion  of 
moveable  estate  into  that  which  is  immoveable  is  go- 
verned by  the  law  of  the  domicile  of  its  owner,  and  the 
conversion  of  immoveable  property  into  that  which  is 
moveable,  is  governed  by  the  lex  loci  rei  sittB. 

It  belongs  also  to  the  law  of  the  situs  of  immoveable 
property  to  determine  whether  it  be  propre  or  acquit,  (d) 

(a)  Potliier,  Tr.  des  Choses,  part  2,  §  3.  (5)  lb.  §  2. 

(c)  Pothier,  Tr.  de  la  Com.  torn.  6,  part  1,  c.  2,  §  85.  Pothier,  Tr.  des 
Choses,  part  3,  p.  104.  Merlin,  tit.  Rente  Constitute,  §  6.  P.  Voet,  de 
Mob.  et  Immob.  c.  23,  et  de  Statutis,  §  9>  c.  1. 

(d)  Hertius,  de  Coll.  Leg.  torn.  1,  §  6. 
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CHAPTER  11. 


THE  MODIFICATIONS,  OR  THE  QUANTITY,  QUALITY,  AND 
DURATION  OF  ESTATES,  AND  INTERESTS  IN  REAL 
PROPERTY. 

« 

The  rights  in  immoveable  property,  jura  in  re,  which 
belong  to  this  division,  are  the  jtis  dominiiy  the  jus  pos- 
sessionisj  the  jus  pignoriSy  and  the^'t^  servitutis. 

The  dominium,  or  jus,  quo  res  nostra  est,  the  owner- 
ship of,  or  the  estate  in  real  property,  its  quantity, 
quality,  and  duration,  or  the  various  modifications  of 
interests  in  it,  form  the  subject  of  the  present  chapter. 

Land  may  be  holden  either  in  perpetuity,  which,  in 
the  language  of  the  law  of  England,  is  technically 
called  ^^  a  fee  simple,"  or  for  a  limited  period,  as  during 
the  continuance  of  a  line  of  issue,  or  for  life,  or  years. 
It  may  be  granted  either  in  possession  or  upon  a  future 
event,  as  after  the  death  of  the  first  taker,  and  that 
either  certain  or  contingent.  The  absolute  interest,  and 
consequently  the  power  of  alienation,  may  be  postponed 
for  limited  periods,  during  which  time  it  remains  in 
settlement,  as  it  is  termed.  It  may  be  charged  or 
pledged  for  the  payment  of  a  sum  of  money,  either 
annual  or  capital,  or  for  performance  of  any  specific  act. 

The  beneficial  enjoyment  of  the  property  may  be 
separated  from  the  mere  ownership  or  dominium.  The 
usufruct  may  be  granted  to  one,  whilst  the  owner  him- 
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self  retains  or  grants  to  another  the  rmda  proprietasy 
or  the  donee  or  devisee  may  be  charged  with  a  Jidei- 
commissum  to  deliver  the  property  to  another,  according 
to  those  systems  of  jurisprudence  which  follow  the  civil 
law,  or  the  ownership  may  be  divided  into  the  legal 
estate,  and  the  equitable  and  beneficial  interest,  accord- 
ing to  the  law  of  England. 

These  various  modifications  of  the  interests  in  im- 
moveable property  exist  under  the  difierent  systems  of 
jurisprudence  which  are  here  considered.  Although 
they  have  not  acquired  the  technical  appellations,  yet 
they  scarcely  differ  in  substance  and  effect  from  those 
adopted  by  the  law  of  England. 

The  jurisprudence  of  England  may  be  said  to  differ 
from  that  of  other  countries,  not  so  much  in  the  modifi- 
cations and  limitations  under  which  interests  in  real 
property  are  transmitted,  acquired,  and  enjoyed,  as 
in  the  means  or  machinery  by  which  those  interests  are 
created,  transferred,  and  secured. 

In  ascertaining  the  nature  of  these  modifications  and 
limitations,  and  the  manner  in  which  they  are  effected 
under  the  systems  of  jurisprudence  which  are  here  con- 
sidered, it  is  proposed  to  treat  of  them  as  they  existed 
under  the  civil  law  and  the  law  of  Holland.  It  will  be 
found  that  they  were  created  by  substitutions  direct  and 
fidei-commissary y  and  by  means  of  the  conditions  per- 
mitted to  be  annexed  to  estates.  These  will  form  the 
subject  of  the  following  section. 
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SECTION  I. 

MODIFICATIONS  OF,  OR  ESTATES  AND  INTERESTS  IN  REAL 
PROPERTY  UNDER  THE  CIVIL  LAW  AND  THE  LAW  OF 
HOLLAND. 

Effected  by  substitutions  direct  and  fidet-commiasary,  and  by  the  con- 
ditions and  limitations  annexed  to  the  institution  and  substitution  of  heirs. 
— Admitted  in  dispositions  inter  vivos  as  well  as  mortis  causd, 

I. — Substitution  direct. — Its  nature. — How  created. — Construction  of. — 
When  it  takes  effect. — ^When  it  can  no  longer  take  effect. — SubsUtvtio 
ffupiUaris,  quasi  pupiUaris,  or  exemplaris, — In  what  respect  distinguished 
from  the  substitutio  vulgaris, 

U. — Fidei-eommissarff  substitution  defined. — The  power  conferred  on  the 
person  in  whose  favour  a  fidei-commissum  was  made,  to  compel  its  per- 
fonnance. — ^Different  kinds  offidei-^ommissa. — ^What  might  be  the  subject 
of  the  fidei-commissum. — How  created. — Substitution  of  classes  or  fa- 
milies.— ^Extent  to  which  estates  might  be  rendered  unalienable. — ^When 
the  fidei-commissum  fails,  or  becomes  incapable  of  taking  effect. — ^The 
persons  who  may  create,  who  may  be  charged  with  sl  fidei-commissum,  and 
in  whose  favour  it  may  be  created. — ^The  relative  rights,  liabilities,  and 
interests  of  the  fiduciary,  and  fidei-commissary. — ^The  deduction  of  the 
Trebellian  portion. — ^The  delivery  of  the  property  to  the  fidei-commissary, — 
Udei-commissa  by  dispositions  inter  vivos, 

ni. — Conditions  and  limitations  which  may  be  annexed  to  institutions, 
substitutions,  and  donations. — Fidei-commissa  sub  modo  and  conditione. — 
Those  most  frequently  adopted. — ^Their  construction  and  effect,  per- 
formance, destruction,  or  discharge. 

In  the  earlier  period  of  Roman  jurisprudence,  any 
other  disposition  of  the  succession  to  property,  than  that 
which  the  law  made,  could  be  effected  only  by  testament. 
The  owner  could  not  institute  his  heir  by  act  inter  vivos. 
Contracts  respecting  the  future  succession  of  a  person 
who  was  alive  were  reprobated  as  contra  bonos  mores. 

But  the  heirs  whom  the  law  could  call  to  the  succes- 
sion were  permitted  to  contract  with  each  other  respect- 
ing the  partition  of  the  inheritance,   provided  the  an- 
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cestoT  gave  his  consent,  and  did  not  retract  it  before  his 
death.  Contracts,  relative  to  the  future  succession  of  the 
husband  and  wife,  and  of  their  issue,  might  also  be 
entered  into  on  their  marriage. 

The  substitution  of  an  heir,  either  directly  or  hj  fidei- 
commissumy  was  also  originally  a  testamentary  act,  and 
could  take  place  only  by  testament,  codicil,  or  donatio 
mortis  causa. 

But,  at  a  subsequent  period,  the  civil  law  admitted 
substitutions,  not  only  in  marriage  contracts,  but  in 
donations,  and  in  that  class  of  innominate  contracts 
by  which  the  owner  disposed  of  his  property  in  favour 
of  another,  on  condition  that  the  latter  paid  him  a 
certain  annuity,  or  at  the  expiration  of  a  certain  time 
delivered  the  property  to  another,  (a) 

By  the  law  of  Holland  the  alienation  of  property  by 
substitution,  or  Jidei-commissum,  might  be  made  by  act 
inter  vivos,  as  well  as  in  contracts  on  marriage,  and  dis- 
positions mortis  causA.  (h) 

The  Digest  treats  of  the  institutions  of  substitution  of 
heirs,  and  of  Jidei-commissumy  with  reference  to,  and  as 
taking  place  by  virtue  of  a  testamentary  act.  But  the 
principle  by  which  it  regulates  the  substitution  direct, 
and  by  fidet-commissumy  when  created  by  testament, 
codicil,  or  donatio  mortis  causd,  are  equally  applicable^ 
when  they  originate  in  an  act  inter  vivos. 

(a)  Cod.  lib.  8,  tit.  55.  De  don.  qus  sub  modo.  Perez,  ad  hunc  tit. 
F.  Marzar.  de  Fidei  Comm.  p.  2,  §  11.    Yinn.  Tr.  de  Pactis,  c.  15. 

(jb)  Stockman's  Decis.  44,  n.  3.  Peregr.  de  Fidei,  art.  51,  n.  1,  2.  Grat. 
Discept.  for.  247,  n.  1.  Gail.  lib.  2,  obs.  126,  n.  8,  9.  Sande,  lib.  4,  tit.  5, 
def.l9.  A.  Matth.Auct.de  Diyort.n.  51.  Placit  Ord.  Holl.  30  Julii,  1624, 
art  1,  voL  1,  Pladt.  HolL  p.  375.  Resp.  Jur.  Holl.  part  2,  consil.  73,  and 
part  3,  vol.  2,  cons.  Ill,  n.  4,  5,  and  cons.  338,  n.  26,  et  seq.  Les  Airto  de 
Louet,  lit.  S.  art.  6,  des  Substit.  Kinschot,  respons.  75.  Groenewef^.  ad 
1. 3,  C.  de  Gondict  Ob.  Causam  Datorum.  Van  Leeuwen,  Gens.  For.  par.  1, 
lib.  4,  c.  12,  n.  18.  Zoes.  ad  t.  Pand.  de  Don.  n.  62,  63.  Neostadt,  Gur. 
Holl.  Decis.  22.  Voet,  lib.  36,  tit.  1,  n.  9.  Pothier,  tit.  Substitutions. 
Merlin,  tit.  Institution  Gontractuelle. 
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I.  Of  Substitutions  Direct. 

■ 

Substitution,  in  its  most  extensive  sense,  is  the  putting 
either  an  heir,  or  Jidei-commissariuSj  or  legatee,  in  the 
place  of  another,  to  whom  the  disposition  of  the  property 
has  been  first  made.  '^  Quselibet  subordinatio  et  suffectio 
cujuscunque,  sive  heredis,  sive  fideicommissarii,  sive 
legatarii,  in  locum  alterius."  (a)  It  is,  therefore,  direct, 
or  fidei-commissary. 

The  direct  substitution  is  that  which  expresses  the 
direct  authoritative  designation  by  the  testator  or  donor 
of  the  person  who  is  to  take.  **  Quae  fit  verbis  directis, 
et  civilibus,  ut  Titius  heres  esto,  si  Tithis  heres  turn  erit, 
Caius  heres  estoJ'  (b) 

The  direct  substitution  was  the  vulgarisy  or  the  com- 
mon. It  was  called  prinms  casus.  That  which  was  not 
vulgaris  substitutio  was  called  secundus  casus,  and  was 
the  pupillary  {pupillaris),  and  the  giuisi  pupillarisj  or 
exemplaris. 

The  direct  common  substitution  is,  when  any  testator 
provides  against  the  possibility  of  the  heir  whom  he  has 
instituted,  not  accepting,  or  not  being  capable  of  ac- 
cepting the  succession,  by  substituting  another  person  in 
his  place.  ^^  Quae  fit  a  quolibet  testatore,  cuilibet  heredi, 
in  casum  primum,  quo  primus,  sive  institutus,  heres 
non  erit."  (c) 

This  substitution,  therefore,  is  in  effect  the  institution 
of  a  second  heir,  or  of  any  number  of  heirs  to  take  suc- 
cessively in  the  place,  or  in  default  of  the  previously 
instituted  or  substituted  heir. 

There  may  be  one  person  instituted  as  heir,  and  the 
substitution  may  be  of  one  or  several,  to  take  jointly,  or 

(a)  Cod.  lib.  6,  tit.  37,  de  Legat.      Dig.  lib.  31,  tit.  2, 1.  64,  1.  77,  §  pen. 
Voet,  lib.  28,  tit  6,  a.  3.    C.  Van  Eck,  de  Vulg.  et  PuptD.  lib.  28,  tit.  6,  n.  1 . 

(b)  Van  Eck,  ib.    Voet,  ib. 

(e)  Dig.  lib.  28,  tit.  6, 1.  2,  §  4,  5,  6.    Van  Eck,  lib.  28,  tit.  6,  §  9,  torn.  1. 
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as  substitutes  to  each  other  successively.  There  may  be 
several  instituted  as  heirs,  and  each  may  be  substituted 
to  the  other,  or  one  person  may  be  substituted  to  all,  or 
the  substitution  may  be  of  several,  to  take  jointly,  or 
each  as  the  substitute  of  any  of  the  instituted  heirs,  (a) 

Each  successive  substitute  is  the  substitute  to  him 
who  is  first  instituted.  There  must  always  be  a  preceding 
institution  of  an  heir  in  whose  place  the  substitute  is  to 
succeed,  except  when  the  father  makes  a  pupillary  sub- 
stitution, for  in  that  case  the  father's  succession  not 
having  devolved  on  his  son,  such  a  substitution  is  the 
institution  of  a  first,  and  not  of  a  second  heir. 

It  is  an  established  principle,  that  when  from  the 
language  in  which  the  substitution  is  made,  it  is  doubt- 
ful whether  a  direct  or  fidei-commissary  substitution  is 
intended,  the  presumption  is,  that  the  former,  rather 
than  the  latter,  was  intended,  because  that  construction 
is  to  be  made,  which  imposes  on  the  heir  the  least 
burthen,  (b) 

The  contingency,  si  hceres  non  eritj  has  happened, 
and  the  substitution  takes  efiect,  and  the  substituted 
heir  becomes  entitled,  when  the  heir  instituted  has  died 
in  the  life-time  of  the  testator,  or  has  renounced  the 
inheritance,  or  is  incapable  of  taking  by  succession. 
If,  however,  the  instituted  heir  had  survived  the  testator, 
but  died  before  he  had  adiated  the  inheritance,  and  the 
right  of  adiation  had  descended  on  his  heirs,  the  sub- 
stitution would  not  take  effect  until  they  also  had 
renounced  the  inheritance,  (c) 

The  substitution  may  be  made  to  depend  not  only  on 
the  contingency,  si  hceres  non  erit,  but  on  any  other 
condition  which  the  law  will  permit  to  be  annexed  to 


(a)  Voet,  lib.  28,  tit.  6,  n.  10.    Perez,  ad  Cod.  lib.  6,  tit.  26. 

(b)  Mantica  de  Conject.  ult.  volunt,  lib.  5,  tit.  1,  n.  3,  et  seq.    Leeuwen, 
Cens.  For.  part  1,  lib.  3,  c.  6,  n.  2.     Voet,  ib.  n.  3,  15. 

(c)  Voet,  lib.  28,  tit.  6,  n.  4.    Perez,  ad  Cod.  lib.  6,  tit.  26,  n.  2.J 
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the  institution  of  an  heir,  **  Si  Titius  heeres  non  erit, 
Msevius  heres  esto,  si  navis  ex  Asia  venerit."  (a) 

If  several  persons  are  instituted  heirs,  it  becomes  a 
question  whether  failing  one,  his  share  will  belong  to 
his  co-heirs,  jure  accrescendi,  or  whether  it  will  be 
taken  by  the  substitute.  If  there  are  several  persons 
instituted  heirs,  and  they  are  severally  substituted  to 
each  of  the  instituted  heirs  separately,  as,  *Met  A,  B, 
and  C,  be  my  heirs,  and  failing  A,  let  D  be  heir; 
and  failing  B,  let  E  be  heir ;  and  failing  C,  let  F  be 
heir."  When  such  is  the  manner  in  which  the  sub- 
stitution is  expressed,  there  can  be  no  doubt  that  neitBer 
of  the  co-heirs  will  be  entitled  to  the  share  of  the  other, 
unless  the  substituted  heir  should  be  unable,  or  un- 
willing, to  take  the  inheritance.  (&)| 

Generally  the  presumption  is,  that  the  testator  intends 
that  the  substitute,  and  not  the  instituted  co-heirs,  shall 
take  the  lapsed  share,  unless  he  has  expressed  a  contrary 
intention,  (c) 

But  when  the  substitution,  from  the  manner  in  which 
it  is  expressed,  is  to  take  effect  on  the  failure  not  of  one, 
but  of  all  the  previously  instituted  co-heirs,  or  when 
such  may  be  inferred  to  have  been  the  testator's  in- 
tention, from  the  relationship  in  which  the  co-heir  stood 
to  him,  they,  and  not  the  substitute,  will  take  the 
lapsed  shares,  (d) 

If  a  father,  having  two  sons  who  had  not  attained  the 
age  of  puberty,  makes  a  pupillary  substitution  of  two 
persons  jointly  upon  the  contingency,  "  Si  uterque 
impubes  decesserit,"  the  substitutes  have  no  right  to  the 
succession  until  both  the  institutes  have  diedimpuberes.  (e) 

(a)  Voet,  lib.  28,  tit.  6,  n.  3.  Dig.  lib.  28,  tit.  6,  qui  liberie,  8, 1.  ult.  §  1. 
Dig.  lib.  29^  tit.  2, 1.  3, 1.  69>  de  acquir.  vel  omitt.  her.  lib.  28,  tit.  6, 1.  37, 
cum  in  testamento  de  hered.  inst.  lib.  28,  tit.  3, 1.  4,  de  injust.  nipt,  irrit. 
fad.  testam. 

(6)  Voet,  lib.  28,  tit.  6,  n.  6.    Perez,  ad  Cod.  lib.  6,  tit.  26,  n.  4. 

(c)  Voct,  ib.  (d)  Voet,  ib. 

(e)  Perez,  ad  Ck>d.  lib.  6,  tit.  26,  o.  26.    Van  Eck,  lib.  28,  tit.  6,  n.  36. 
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If  the  several  heirs  instituted  are  substituted  to  each 
other,  the  shares  of  those  who  fail  would  belong  to  the 
other  heirs,  by  the^'t^  accresendi,  rather  than  to  the  sub- 
stitutes, by  ihejtis  mbstitutionis.  Those  who  renounced 
their  shares,  could  not,  so  long  as  there  was  an  heir  by 
institution,  succeed  jure  substitutionis  to  the  shares  of 
the  others  who  had  renounced,  (a) 

When  there  are  several  persons  instituted  as  heirs  in 
unequal  shares,  and  they  are  substituted  to  each  other 
without  any  mention  made  by  the  testator  of  the  'shares 
to  be  taken  by  them  as  substitutes,  it  will  be  presumed 
he*  has  given  the  same  shares  in  the  substitution,  as  he 
had  given  in  the  institution.  This  presumption  is 
repelled  whenever  the  substitution  is  expressed  in  such 
terms  as  to  afford  evidence  of  a  contrary  intention. 
Such  evidence  is  clearly  afforded,  when,  in  substituting 
to  each  other  those  whom  he  had  instituted,  he  adds 
another  person,  who  had  not  been  instituted  heir; 
or,  if  the  proper  names  of  the  heirs  who  had  been 
instituted  in  unequal  shares,  be  repeated  in  the  sub- 
stitution. (6) 

So  the  substitutions  are  presumed  to  be  subject  to  the 
same  conditions  which  were  annexed  to  the  institution, 
unless  there  are  circumstances  which  warrant  a  contrary 
presumption,  (c) 

The  condition  in  the  common  substitution,  si  heres  non 
erity  implies  two  cases,  either  that  the  instituted  heir  is 
unwilling,  or  that  he  is  unable  to  take  the  inheritance,  (d) 

(a)  Voety  lib.  28>  tit.  6,  n.  6.  Dig.  lib.  28>  tit.  6, 1.  23,  qui  plures.  Menoch, 
de  Praesnmpt.  1.  4,  pnes.  87.  Gomez,  Var.  Resol.  c.  3,  n.  26.  Perez,  lib.  6> 
tit.  26.  n.  4.    Reap.  Jurisc.  Holl.  part  3,  vol.  1,  p.  34,  35. 

(6;  Voet,  ib.  n.  10.  Inst,  de  Vulg.  §1,2.  Cod.  lib.  6,  tit.  26, 1. 1.  Dig.  lib. 
36,  tit.  1,  1.  23,  1.  25,  lib.  30,  tit.  1, 1.  124.  Van  Eck,  lib.  28,  tit.  6,  §  17. 
Perez,  ad  Cod.  lib.  6,  tit.  26,  n.  5. 

(c)  Christinseus,  vol.  4,  Decis.  13,  n.  7.  Dig.  lib.  31,  tit.  2,  Lex  ciim 
Pater,  1.  77,  §  ab  Instituto,  15.  Voet,  lib.  28,  tit.  7.  de  Condit.  Instit.  n.  4. 
Voet,  ib.  tit.  6,  n.  10. 

(d)  Voet,  lib.  28,  lit.  6,  n.  12. 
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It  is  considered  that  the  condition  si  tuBres  noluerit 
extends  to  the  incapacity  of  the  heir  to  succeed,  unless 
the  substitution  he  expressed  in  such  terms,  as  to  limit 
the  fiEulure  to  the  single  cases  of  the  heir's  unwillingness 
to  accept  the  succession,  (a) 

If  a  testator  institutes  as  his  heirs  his  children  to  be 
bom,  Uberas  nascituroSy  and  the  substitution  be  "  in  case 
they  should  all  die  in  his  life-time,''  such  substitution  will 
take  effect,  even  although  there  were  no  children  bom, 
unless  by  the  restrictive  expressions  in  which  it  was  made, 
it  clearly  appeared  that  it  was  the  testator's  intention  that 
the  substitution  should  not  take  place,  unless  both  events 
happened,  namely,  the  birth  of  children,  and  their  sub- 
sequent death  in  his  life-time,  (b) 

The  contingent  interest  of  the  substitute  is  not  trans- 
missible to  his  heirs.  If  he  dies  in  the  testator's  life- 
time, the  substitution  fails,  (c)  It  also  fails,  if  the  insti- 
tute adiate  the  inheritance  under  the  will,  for  the  event 
iares  nan  erit  on  which  the  substitution  depended 
cannot  happen,  {d) 

The  renunciation  of  the  succession  by  the  instituted 
heir  entitles  the  substitute  to  adiate  it,  although  the  for- 
mer should  be  a  minor.  But  if  the  minor  should  be  re- 
lieved against  the  renunciation,  the  substitute  must 
restore  to  him  all  the  benefits  of  the  succession.     On  the 


(a)  Voet,  Manticam  de  Conject.  ult.  yolunt,  lib.  6,  tit.  3>  n.  15.  Gomez, 
Var.  Res.  c.  3,  n.  10.  Menoch,  de  Pnesumpt.  lib.  4,  pnes.  65.  Perez,  lib.  6, 
tit.  26,  n.  3.  Bany,  de  Success,  lib.  3,  tit.  2,  n.  5.  Struvius,  ad  Pand.  ezercit. 
33,  n.  13.  Dig.  lib.  28,  tit.  2,  de  liberis  et  posthnmis.  1. 10,  Commodissim^. 
Yoet,  lib.  28,  tit.  6,  n.  12. 

(jb)  Voet,  ib.    J.  Coren,  cons.  4. 

(c)  Dig.  lib.  38,  tit.  16,  de  suis  et  leg.  1. 9,  si  ez  pluribus.  Dig.  lib.  28, 
tit  6,  L  45,  Lucius.  Gomez,  Var.  ResoL  c.  3,  n.  29.  Wissemb.  ad  Pand. 
▼oL  1,  disp.  58^  n.  17,  in  fine.  Voet,  lib.  28,  tit.  6,  n.  14,  de  Cond.  et 
Dem.  L  30,  C  de  Fidei  Ck>m.    Van  Eck,  lib.  28,  tit.  6,  n.  20. 

((Q  Post  Aditam,  5,  C.  de  Impub.  et  aliis  Substit.  Arg.  1.  si  Legata,  6, 
C.  de  Legatis.  L.  Heres,  3,  C.  de  Impub.  et  aliis  Substit.  Arg.  1.  [quamdiu 
89,  Dig.  de  reg.  Juris.    Voet,  lib.  28,  tit.  6,  n.  14. 
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Other  hand,  if  the  minor  heir  should  exclude  the  substi- 
tute by  adiating  the  inheritance,  and  afterwards  be  re- 
lieved against  his  adiation,  the  substitution  will  then 
take  effect,  and  the  substitute  be  admitted  to  the  succes- 
sion in  exclusion  of  those  who  would  have  been  entitled 
to  it  in  case  of  an  intestacy,  (a) 

The  substitutio  vulgaris,  as  it  existed  under  the  civil 
law,  was  adopted  by  the  law  of  Holland,  to  a  similar  ex- 
tent and  with  similar  effects,  {h)  It  does  not  permit 
language,  which  imports  a  direct  substitution,  to  be 
strained  for  the  purpose  of  establishing  that  which  is  Jidei- 
commissary.  The  contingent  interest  of  the  substitute 
is  at  an  end,  when  the  heir  adiates  the  inheritance.  He 
is  not  understood  to  have  been  instituted  upon  a  trust 
to  restore  on  his  death  to  the  substitute  the  inheritance 
which  he  had  thus  acquired  by  his  adiation,  unless  in- 
deed the  terms  of  the  substitution  are  such,  as  to  contem- 
plate a  course  of  time,  as  where  Titius  being  instituted 
heir,  Sempronius,  and  also  the  heirs  of  Sempronius,  are 
substituted.  It  would  thus  appear,  that  the  substitution 
of  Sempronius,  and  of  the  heirs  of  Sempronius,  were  both 
direct  and  fidei-commissary y  and  Sempronius  and  his 
heirs  would  be  entitled  to  the  succession,  not  only  in  the 
event  of  Titius  not  being  heir,  but  also,  even  if  Titius 
had  been*  heir  by  having  adiated,  they  may  elect 
whether  they  will  take  the  succession  as  direct  or  as 
fidei-commissary  substitutes,  (c) 

(a)  Voet^  lib.  28,  tit.  6,  n.  14.  Van.  Eck,  ad  h.  tit.  n.  20.  Cujas,  in  d. 
§  Sed.  quod.  Papinianus,  Duar.  ad  tit.  de  Vulg.  Subst.  c.  10.  Faber» 
3  Conject.4.  Alciat.  in  d.  1.  1,  num.  151.  Math,  de  Success.  Disp.  5,  n.  9» 
p.  74. 

(]b)  Hugo  Grotius,  Manud.  ad  Jurisp.  HoU.  lib.  2,  c.  19.  Voet,  lib.  28, 
tit.  6,  n.  15. 

(c)  lb.  Ant.  Fab.  C.  lib.  6,  tit.  22,  def.  48.  Hern.  Kinschot,  Resp  91, 
n.  24,  et  seq.  Menoch,  lib.  4,  praes.  71,  n.  10,  et  seq.  Peregrinus,  de  Fidei 
Commiss.  Art.  18,  n.  16,  17.  Resp.  Jurisc.  HoU.  part  1,  cons.  92,  and 
part  3,  vol.  2,  cons.  194,  n.  3.  4,  5.  Dig.  lib.  36,  tit.  1,  1.  6.  Recusare, 
$  Titius  5,  ad  Senatusc.  Trebel  Gomei,  Var  Resol.  torn.  1,  c.  3,  n.  34.  De 
Substit.  Vulg. 
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II.  The  subsiitutio  pupUlaris  is  that  by  which  the 
father  or  paternal  grandfather  substituted  an  heir  to 
a  child,  who  at  the  time  of  his  will  and  death  was  in  his 
power,  in  the  event  of  such  child's  death  before  he  had 
attained  his  puberty.  ^'  Qua  paterfamilias  liberis  impu- 
beribus,  in  potestate  sua,  tempore  mortis,  factique  testa- 
menti,  constitutis,  lic^t  exheredatis,  heredem  dat,  in 
casum  secundum,  quo  impubes  heres  erit,  et  ante 
pubertatem  morietur."  (a)  ^^  FUius  weus  heres  esto  et 
n  heres  fuerit^  et  intra  pubertatem  decesserit^  Cams  heres 
estor  ib) 

The  substitution,  as  it  regards  the  child's  estate,  must  be 
limited  to  the  contingency  of  his  death,  at  some  time 
within  the  age  of  puberty,  (c) 

It  includes  the  common  substitution,  because  the  sub- 
stitute takes  as  well  the  father's  property,  as  that  which 
belonged  to  the  child,  (c) 

A  person  adopting  a  child  may  make  the  substitution 
in  respect  of  the  property  which  he  has  given  him,  bu* 
not  of  any  property  which  the  latter  has  acquired  from 
any  other  source,  (d) 

It  can  be  exercised  only  in  respect  of  children  in  the 
power  of  the  natural  or  adopted  parent,  {e) 

A  pupillary  substitution  could  not  be  sustained  unless 
the  testator  had  instituted  an  heir  to  himself,  as  well  as 
to  his  child,  {f)  But  it  was  not  necessary  that  the  persons 
substituted  in  respect  of  the  child's  inheritance  should  be 
the  same  as  the  father  had  substituted  to  his  own  inheri- 
tance, {g) 

The  substitute  takes  therefore  the  inheritance  not  only 
of  the  father  but  of  the  child,  from  whatever  source  the 

(a)  Van  Eck,  lib.  28,  tit.  6>  n.  21. 

(6)  Voet,  lib.  28,  tit.  6,  n.  I6.     Zoes.  lib.  28,  tit.  6,  n.  15. 

(c)  Voet,  ib.  n.  16.    Dig.  1.  21, 1.  43,  $  1-    Inst.  lib.  2,  tit.  16, 1.  7.    Van 
Eck,  lib.  28,  tit.  6,  n.  30.    Zoes.  lib.  28,  tit.  6,  n.  15,  et  seq. 

{d)  Peres.  Cdd.  lib.  6,  tit.  26,  n.  12.  (e)  Ib. 

(/)  U).    Voct,  lib.  28,  tit.  6,n.  19-  {g)  lb. 

VOL.    II.  H 


98  CONFLICT   OP    LAWS. 

latter  may  have  acquired  it,  in  the  event  of  the  death  of  the 
child  before  he  has  attained  his  puberty,  (a) 

The  substitute  cannot  separate  the  inheritance  of 
the  father  from  that  of  the  child,  so  as  to  adiate  the 
one  and  renounce  the  other,  but  he  must  adiate  or  re- 
nounce both,  (a) 

If  a  person  were  substituted  heir  to  the  last  of  two  or 
more  persons,  and  they  all  perished  in  shipwreck,  so 
that  it  could  not  be  said  which  died  the  first  or  the  last, 
the  substitute  would  succeed,  because  the  last  is  not  he 
who  comes  after  another,  but  he  after  whom  no  one  else 
comes.  (6) 

It  would  be  diflPerent,  however,  if  a  father  gave  to  a 
relation  the  share  of  such  one  of  his  sons  as  survived  the 
other,  and  both  perished  together,  for  in  such  case, 
the  substitute  would  be  bound  to  shew  which  of  the  two 
had  survived,  (c) 

The  substitution  becomes  inoperative  by  the  child's  at- 
taining the  age  of  puberty,  by  his  becoming  during 
the  father's  life  mi  juris^  or  by  the  father's  testament 
being  wholly  void,  {d) 

This  species  of  substitution  which  had  its  foundation 
in  the  patria  potestas  has,  so  &r  as  it  related  to  all  the 
property  of  the  minor,  whether  derived  from  his  father 
or  from  any  other  source,  long  since  ceased  to  be  part 
of  the  law  of  Holland,  (e)  In  respect  of  the  property 
which  belongs  to  the  party  creating  the  substitution,  the 
father,  mother,  or  other  relation,  or  any  stranger,  might 
substitute  to  the  heirs  whom  they  instituted,  whether  such 
heirs  were  their  children  or  strangers. 

ea)  Perez.  Cod,  lib.  6,  tit.  26,  n.  27,  19.    Zoes.  lib.  28,  tit  6,  n.  39. 

C6)  Voet,  lib.  28,  tit.  6,  n.  18.      (c)  Voet,  ib.      {d)  Voet,  ib.  n.  23,  et  seq. 

(e)  Groenewegen,  ad  pr.  et  ad  §  ult.  Instit.  de  PupiU.  Substit.  Math,  de 
Auct.  lib.  1,  c.  1 1,  n.  32.  Reap.  Jurisc.  Holl.  part  2,  cons.  2  6, 237>  and  part  3, 
cons.  7.  Struvins  ad  Pand.  ezercit.  33,  n.  37,  in  fine.  Sebast.  Kraisser,  Inst. 
Juris  Rom.  Bavarici,  t.  de  Pupill.  Substit.  in  fine.  Resp.  Jurisc.  Holl.  part  2, 
cons.  238,  and  part  4,  cons.  207,  qusest.  2.  Voet,  lib.  28,  tit.  6,  n.  26. 
Grot.  1>  Manud.  6,  $  de  Groote,  et  2,  c.  19>  in  fin.    Gudel.  2,  de  jur.  nov.  5. 
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It  may  be  made  on  the  condition  si  heredes  erint, 
as  well  as  on  that  of  their  dying  before  they  had 
attained  their  puberty,  or  before  any  other  definite 
time  which  the  testator  fixed.  It  can,  however,  be 
made  only  in  respect  of  property  which  the  testator 
himself  gives,  because  as  to  property  of  the  instituted 
heir  not  derived  from  the  testator  he  is  at  liberty  him- 
self to  dispose  of  it,  and  if  he  makes  no  disposition,  his 
lawful  heir  succeeds  to  it.  (a) 

The  mAbsiitutio  qtmsi  pupUlaris  or  exemplaris  is  distin- 
guished from  the  pupUlaris  in  no  other  respect  than 
that  it  is  made,  not  only  when  the  child  has  not  at- 
tained the  age  of  puberty,  but  also  when  he  is  in 
a  state  of  mental  incapacity,  or  prodigal.  **  Exemplaris, 
sen  quasi  pupillaris  substitutio  est,  qud.  parentes  utriusque- 
sexus,  liberis  mente  captis,  vel  furiosis,  prodigis,  surdis, 
mutis,  lic^t  exheredatis  vel  emancipatis  substituunt, 
etiam  post  pubertatem,  in  casum  quo,  eo  morbo,  per 
quern  testari  prohibentur,  decesserint.''  (b) 

This  species  of  substitution  in  Holland  could  take 
place  only  as  to  property  which  belonged  to  the 
testator  or  donor. 

It  ceased  with  the  incapacity  or  other  cause  in  res- 
pect of  which  it  was  permitted. 

Gorifly  adv.  tr.  4,  §  7.    Sande,  in  Descript.  Gelr.  tit.  Leges  et  Jura.     Matth. 
Disp.  de  Success.  Auct.  de  Divort.  n.  35. 

(a)  lb.    Gomezy  Yar.  Resol.  c.  6»  n.  13.    Grassus,  de  Success,  et  Substit. 

<pL  45,  Q.  7-    Zoes.  ad  Pand.  lib.  26,  tit  6^  n.  71.    Perez,  ad.  tit.  Cod.  de  Im- 

I  pub.  etaliis.  Substit.  n.  36, 37, 38.    BachoY.  ad  Treutlerum,  par.  2,  disp.  11, 

j  th.  10.    Voet,lib.  28,  tit.  6,  n.  33.    Grot.  Introd.  lib.  1,  part  6,  and  Ub.  2, 

part  19.    Gudelin.  de  Jure  Noviss.  lib.  1,  c.  13,  and  lib.  2,  c.  5.    Vinn.  ad 

$  ult.  instit  de  Fupill.  Substitut.  Van  Leeuwen,  Gens.  For.  lib.  3,  c.  6,  n.  14. 

(6)  Voet,  lib.  28,  tit.  6,  n.  34.    Van  Eck,  lib.  28,  tit.  6,  $  40. 
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II.  Of  Fidei-Commissary  Substitution. 

The  mbstitutiojidei'commissaria  is  the  request  made  by 
the  testator  or  donor  to  him  whom  he  institutes,  that  he 
will  restore  to  another  the  whole  or  a  part  of  the  succes- 
sion or  rem  singularem.  ''  Quse  fit  verbis  precariis  et  in- 
directis,  cum  testator  heredem  institutum  rogat,  ut  here- 
ditatem,  vel  partum  ejus,  aut  rem  singularem  alteri 
restituat."(a)  The  property  which  is  the  subject  of 
this  species  of  substitution  is  called  the  Jidei'Comndssum^ 
and  frequently  that  term  is  used  to  express  the  trust ;  the 
person  Jidei-commisso  gravatusy  or  he  who  is  requested  to 
deliver  it,  is  called  the  fidticiariusj  and  the  person  bene- 
ficially interested,  or  he  to  whom  it  is  to  be  delivered,  is 
called  the  Jidei'Commissarius. 

The  invention  ofJidet'Commissay  or  trusts,  "  arose,"  it 
hasbeen  happily  said,  **  from  the  struggle  between  natural 
justice  and  positive  jurisprudence.  A  stranger  of  Greece 
or  Africa  might  be  the  friend  or  benefactor  of  a  childless 
Roman,  but  none  except  a  fellow  citizen  could  act  as  his 
heir.  The  Voconian  law  which  abolished  female  succes- 
sion, restrained  the  legacy  or  inheritance  of  a  woman  to 
the  sum  of  one  hundred  thousand  sesterces,  and  an  only 
daughter  was  condemned  almost  as  an  alien  in  her  father's 
house.  The  zeal  of  friendship  and  parental  affection  sug- 
gested a  liberal  artifice — ^a  qualified  citizen  was  named  in 
the  testament,  with  a  prayer  or  injunction  that  he  would 
restore  the  inheritance  to  the  person  for  whom  it  was 
truly  intended.  Various  was  the  conduct  of  the  trustees  in 
this  painful  situation ;  they  had  sworn  to  observe  the  laws 
of  their  country,  but  honour  prompted  them  to  violate 
their  oath :  and  if  they  preferred  their  interest  under 

(a)  D.  1.  6, 1.  64,  1.  77,  1.  57, .  J  1,  2,  ad  S.  C.  Treb.  Dig.  lib.  28,  tit.  6, 
1  41,  §  3.  Van  £ck,  lib.  28,  tit.  6,  §  2.  Inst.  lib.  2,  tit.  23,  de  Fidei^omm. 
Heredit.  Voet,  lib.  36,  tit.  I,  n.  1.  Perez.  Cod.  lib.  6,  tit.  42,  n.  1. 
Mattheac.  de  Fidei-comm.  et  Legat.  p.  12. 
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the  mask  of  patriotism^  they  forfeited  the  esteem  of  every 
virtuous  mind."  (a)  At  length  the  Emperor  Augustus 
gave  them  the  sanction  and  efficacy  which  belonged 
to  other  instruments  recognised  by  the  law,  and  their  per- 
formance could  then  be  enforced  by  legal  process. 

In  the  time  of  Nero,  during  the  Consulship  of  Trebel- 
lius  Mazimius  and  Annaeus  Seneca,  a  senatiLs  cansultum 
was  made,  by  which  it  was  ordained,  that  if  an  inheritance 
was  restored  by  reason  of  difidd-ccmmissary  substitution, 
all  actions  which  could  be  maintained  by  or  against  the 
fiduciary  might  be  maintained  by  and  against  ihe  fidei- 
commissary.  After  this  Senatus  Cansultum  the  prcetar 
gave  equitable  actions  to  and  against  the  latter  as  he  had 
given  them  to  and  against  ihe  fiduciary,  (b) 

When  the  instituted  heir  was  required  by  the  terms 
of  the  institution  to  restore  the  whole  or  the  greater 
part  of  the  succession,  the  advantage  which  he  could 
derive  from  it  was  so  inconsiderable  as  to  afford 
him  no  inducement  to  adiate  it.  The  fidei-commissaj 
therefore,  were  thus  frequently  defeated.  To  prevent 
this  evil,  the  Senatus  Consultum  Pegasianum^  (JPegaso  et 
Pugiane  Consulibus^)  passed  in  the  reign  of  the  Emperor 
Vespasian,  permitted  the  heir  who  was  decreed  to  restore 
an  inheritance,  to  retain  a  fourth,  as  he  was  permitted  to 
do  by  the  Falcidian  law  in  the  case  of  legacies.  If  the  in- 
stitution upon  a  fidei'Cammissumj  were  not  of  the  whole 
inheritance,  but  rei  singularis,  he  was  also  permitted  to 
make  the  same  deduction  from  it.  Still,  however,  even 
after  this  Senatus  Consultum  the  heir  continued  liable  to 
all  the  burthens  which  affected  the  inheritance,  until  at 
length  the  fidei'Commissarius  was  considered  in  the  light 
of  a  legatee,  to  whom  part  of  the  inheritance  had  been 
bequeathed.  The  stipulations  which  were  entered  into 
between  such  a  legatee  and  the  heir  were  interposed 

(a)  tiibbon's  Decline  and  Fall  of  the  Roman  Empire,  vol.  8,  p.  81. 
(6)  Inst.  lib.  2,  tit.  23.  Cod.  lib.  6,  tit.  42.  Perei.  ad  hunc  tit.  lib.  6,  tit.  42. 
Dig.  lib.  36,  tit.  I . 
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between  the  fiduciary  and  fidd'Ctmmissarius^  and  by 
those  stipulations  the  profit  and  loss  were  sustained  by 
them  according  to  their  respective  proportions  of  the 
estate  or  inheritance. 

The  Senatus  Consultum  Trebellianum  obliged  the  heir 
to  restore  the  property  which  was  the  subject  of  the^^- 
cammissuniy  if  it  did  not  exceed  three-fourths  of  the 
inheritance,  and  the  actions  which  could  be  maintained 
by  or  against  the  inheritance  might  be  maintained  by 
and  against  the  heir  ^nd  fidei-commissary y  according  to 
their  respective  shares  or  interests.  But  if  the  property 
to  be  restored  exceeded  three-fourths,  the  Pegasian 
S.  C.  allowed  the  heir  to  retain  one-fourth.  The 
heir  who  had  once  adiated,  provided  he  had  done  so 
voluntarily,  was  obliged  to  sustain  all  the  burthens, 
whether  he  had  or  had  not  retained  the  fourth  part. 
If,  however,  he  retained  the  fourth  part,  the  stipulations 
called  partes  and  pro  parte  were  interposed,  as  between 
the  legatee  of  a  part  and  an  heir.  If  he  restored  the 
whole  inheritance,  the  stipulations  emptcB  and  vendit^B 
were  interposed.  If,  however,  the  instituted  heir  re- 
fused to  adiate,  because  he  suspected  that  the  succes- 
sion was  insolvent,  it  was  provided  by  the  Pegasian 
S.  C.f  that  under  the  decree  of  the  praetor  he  should 
adiate,  if  desired  by  the  fidei-commissary,  and  then 
restore  it  to  the  latter,  and  thereupon  that  all  actions 
should  be  brought  by  or  against  the  fidei-commissary. 
In  this  case  these  stipulations  were  unnecessary,  the  heir 
making  the  restitution  became  perfectly  secure,  because 
all  the  actions  to  which  the  inheritance  was  liable  were 
transferred  to,  and  must  have  been  brought  against  the 
fidei-commisaryj  to  whom  restitution  had  been  thus  made. 
In  this  respect  the  Trebellian  and  Pegasian  S.  C. 
concurred. 

The  Senatus  Consultum  Pegasianum  was  afterwards 
abrogated,  and  the  authority  of  the  S.  C.  Trebel- 
lianum was  enlarged,  and  became  the  only  law  under 
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which  inheritances  subject  to  a  fidei-commissum   were 
to  be  restored,  whether  the  testator  had  given  by  his 
will  a  fourth,   or  more,  or  less,   or  even  nothing,  so 
that  when  nothing,  or  less  than  a  fourth  was  given,  it  was 
competent  for  the  heres  fiduciarus  to  retain  under  the 
Trebellian  S.  (7.  either  the  fourth,  or  that  which,  with 
the  interest  devised  to  him,  would  complete  the  fourth, 
or  to  recover  that  which  he  had  paid  iu  his  own  wrong. 
The  actions  to  which  the  inheritance  was  subject  were 
divided  between  the  heir  and  the  fidei-commissary  in  a 
just  proportion,    according  to   the   Trebellian    S.   C. 
If  the  fiduciary  restored   the   whole   inheritance,   all 
actions  which  could  have  been  brought  by  or  against  the 
heir  must  be  brought  by  or  against  the  fidei-commissary. 
The  Trebellian  S.  C.  also  contained  a  principal  pro- 
vision of  the  Senattis  Consultum  Pegasianumj  by  which, 
in  case  the  heir  was  compelled,  at  the  instance  of  the 
fidei-commissary y  to  adiate  and  restore  the  inheritance, 
all  the  actions  which  might  be  brought  by  or  against 
the  heir,  passed  to  the  fidei-commissary. 

The  Senatus  Consultum  Trebelliafiumy  became  the  only 
law  by  which  the  fiduciarius  could  be  compelled,  at  the 
instance  of  the  fidei-commissary ,  to  adiate  the  inheritance 
and  restore  it.  He  thus  could  neither  gain  nor  lose  by 
the  adiation.  (a) 

The  whole,  or  a  part,  or  share  of  the  succession  may 
be  the  subject  of  the  fidei-commissum^  which  the  fidux^ry 
is  requested  to  restore.  It  is  then  called  "universal." 
It  is  a  species  of  substitution,  and  does  not  partake  of  the 
nature  of  a  legacy.  (6) 

It  is  called  parttculare^  or  singularcj  when  specific 
or  particular  things,  res  singulares,  are  the  subject  of  it. 
The  latter  in  some  respects  resembles  a  legacy,  (c) 

It  is  simple  or  absolute,  and  conditional  sen  in  casum 

(a)  InBt.  lib.  2,  tit.  23^  §  1  to  8,  de  Fidei-com.  Hereditatibus.      Vinnius, 
ad  hunc  tit. 
ih)  Cod.  lib.  6,  tit.  42.    Perez,  ad  hunc  tit.  n.  11.  (c)  lb. 
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contrafactionis  inductum.  It  is  simple  or  absolute  when 
the  fiduciary  has  no  discretion  in  the  selection  of  the 
object  to  whom  he  must  deliver  the  property,  but  the 
particular  person  is  designated  by  the  donor  or  testator,  or 
when  a  family  is  the  object  o{  the  fidex-canrndssum^  and  he 
must  deliver  it  to  the  nearest  in  succession  alone,  to  the  ex- 
clusion of  the  more  remote,  and  has  it  not  in  his  power  to 
select  any  particular  member  or  branch  of  the  family.  It 
is  conditional,  or  in  casum  contrafactionis  inductumj  when 
it  is  left  in  the  discretion  or  power  of  thefidtidary  to  make 
a  selection  of  one  or  more  members  of  the  family  to 
whom  he  will  deliver  thefidei-cammismm.  (a) 

According  to  an  old  law  of  Amsterdam  a  fidet-com- 
missum  received  the  appellation  of  simplex^  in  a  case 
wholly  different  from  that  which  has  been  stated. 
It  was  so  called,  when  the  fiduciary  possessed  the 
power  either  by  some  act  inter  vivosj  or  by  hi» 
will,  of  disposing  of  the  property,  the  subject  of  the 
fidei-cammissum,  and  of  thus  entirely  disappointing 
those  who  were  its  objects.  It  depended,  therefore,  on 
Hate  fiduciary  making  no  alienation  of  the  property  in  his 
life-time,  nor  any  disposition  of  it  by  will,  whether  any 
benefit  was  derived  by  them  from  the  fidei-commissum. 

If  the  fidei-commissum  was  expressed  in  such  terms 
as  to  exclude  the  exercise  of  any  such  power  it  was 
called  duplex.  This  law  was  peculiar  to  Amsterdam, 
and  did  not  prevail  in  the  other  parts  of  Holland. 
There  was  no  objection  to  a,  fidei-commissum  to  take  effect, 
like  that  of  Amsterdam,  on  the  death  of  the  fiduciary 
intestate,  or  without  having  in  his  life-time  made  any 
disposition  of  the  property  comprised  in  it.  (6)     It  was 

(a)  Voet,  lib.  36,  tit.  1,  n.  4.  Sande,  de  Prohib.  Alien,  part.  3,  c.  5,  n,  1, 
et  seq.    Cod.  tib.  6,  tit.  42.    Perez,  ad  hunc  tit.  n.  1  ] . 

(5)  Voet,  lib.  23,  tit.  4,  de  Pactis  Dot.  n.  66.  Neostad,  Curiae  Supr.  Decis. 
78,  122.  Grotius,  Manud.  ad  Jurisp.  HoU.  lib.  2,  c.  20,  n.  23,  et  seq.  and 
lib.  2,  c.  29>  n.  2,  3,  4,  5,  6,  Groenewegen  in  notis.  A.  Wesel,  de 
Connub.  Soc.  tr.  2,  c.  5,  n.  40.  Rodenburg,  de  Jure  Conj.  tract,  prselim. 
de  Stat.  Divers,   t.  3.  pars  prior,  c.  2,  n.  I,  et  seq.     Respons.  Jurisc. 
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in  effect,  a  limitation  of  the  succession  after  the  death  of 
the  fidei-commissary  J  if  he  did  not  himself  make  any 
disposal  of  it. 

Fidei'Oamfnissa?LTe  also  distinguished  by  jurists  ^srealia 
seu  redproca  and  gradualia.  The  former  are  those  sub- 
stitutions which  are  made  in  favour  of  descendants  in 
the  right  line,  failing  any  of  whom,  collaterals,  being 
descendants  of  those  who  had  been  previously  instituted 
or  substituted,  will  take,  (a) 

Fidei-cammissa  gradualia  are  those  in  which  descend- 
ants only  ill  the  right  line,  ordine  successive,  take ; 
failing  any  of  whom,  the  estate  does  not  return  to  col- 
laterals, nor  are  collaterals  substituted  to  them,  (i) 

Not  only  corporeal  and  incorporeal  property,  which 
is  immoveable,  but  also  that  which  is  moveable,  may  be 
the  subject  of  sl  fidei-commissum,  (c) 

A  fidei-commissum  might  have  been  constituted  by 
will,  codicil,  letter,  or  by  parol  declaration,  made  in 
the  presence  of  at  least  five  witnesses.  Even  if  there 
were  no  witnesses  present,  but  a  testator  had,  mvd  voce, 
required  the  heir,  who  was  present,  to  make  restitution 
of  the  inheritance,  or  any  part  of  it,  to  another,  the 
latter  might  tender  the  oath  to  the  heir  that  no  such 
fidei-commissum  took  place  ;  and  if  the  heir  refused  to  take 
it, he  would  be  obliged  to  perform  thefidd-commissum.  (d) 

It  has  been  already  stated  that  B^fidei-commissum  might 
be  created  by  acts  inter  vivos.  A  gift  might  be  made  to 
A.  on  a,  fidei-commissum  to  restore  it  to  B.,  and  the  latter 
would  have  an  equitable  action  to  compel  its  perform- 
ance.    The  various  provisions  which  marriage  settle- 

Holl.  part  1,  cons.  107,  and  part  3,  vol.  1,  cons.  4,  21»  105,  188,  qunst.  2, 
and  part  4,  cons.  18,  and  part  5,  cons.  69.      Voet,  lib.  36,  tit.  1,  n.  5. 

(a)  Voet,  lib.  36,  tit.  1,  n.  3.     Ant.  Fab.  Cod.  lib.  6,  tit.  20,  def.  23. 

(6)  lb. 

(e)  Inst.  lib.  2,  tit.  24,  de  Singulis  Reb.  per  Fidei-comm.  Relict.  Marzar. 
de  Fidei-com.  Q.  5. 

(d)  Voet,  lib.  36,  tit.  I,  n.  8.  Sandes,  Decis.  Fris.  lib.  4,  tit.  6,  def.  18. 
Perez.  Cod.  lib.  6,  tit.  42,  n.  2. 
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ments  contain  relative  to  the  property  of  the  husband 
and  wife,  and  the  interests  to  be  taken  therein  by  the 
issue  of  the  marriage,  are  made  hy  Jidei-commma,  (a) 

Words  of  request  or  confidence,  "  Rogo,  volo,  mando, 
sinjungo,  desidero,  deprecor,  fidei  tuae  committo."  (6) 
"  Scio  te  hereditatem  meam  restituturum  Titio,"  (c) 
are  those  by  which  a  Jidei-commissum  is  created,  but 
effect  is  given  to  a  fidet-cmnmissum^  if  it  can  be  col- 
lected from  any  expressions  in  the  instrument,  that 
it  was  the  grantor  or  testator's  intention  to  create  it.  (rf) 
When  a  testator  institutes  several  heirs,  and  directs  that 
the  share  of  one  shall  devolve  on  the  others,  they  are  all 
by  implication  burthened  with  a,  fidei-commissum  red- 
procum  in  favour  of  each  other,  (e) 

By  means  of  s.  Jidei-commissum  the  owner  of  property  is 
enabled  to  impose  a  condition,  which,  in  any  other  case, 
the  law  would  not  permit.  Thus,  in  requiring  the 
heres  Jiduciarius  to  restore  property  to  another,  the 
devisee,  or  fiduciary  heir,  is  subjected  to  restraint  on 
the  power  of  alienation  which  the  law  would  not  permit, 
if  the  testator  had  not  entitled  himself  to  impose  it  by 
first  instituting  him  his  heir  to  that  property.  This 
condition  may  be  also  made  to  affect  property  which  the 

(a)  Neostad,  Cur.  Holl.  Decis.  22.    Voet,  lib.  36,  tit.  1,  n.  9. 

(b)  Sect.  ult.  Inst,  de  Singul.  Reb.  per  Fidei-commis.  Rel.  Perec,  ad 
Cod.  lib.  6,  tit.  42,  de  Fidei-comm.  n.  2. 

(c)  L.  118,  ff.  de  Leg.  1.  L.  67,  §  ult.  ff.  de  Leg.  2.  L.  17,  $  24,  de  Leg.  2. 
L.  11,  $  2,  de  Leg.  3.  L.  28,  §  pen.  ff.  de  Libertat.  Leg.  L.  2,  C.  Comm. 
de  Leg.    Perez.  Cod.  lib.  6,  tit  42,  n.  2. 

{fi)  Sandes,  Decis.  Fris.  lib.  4,  tit.  6,  def.  1.  Peres,  ad  Cod.  lib.  6, 
tit.  42,  n.  7,  8,  9.    Voet,  lib.  36,  tit.  I.  n.  10. 

(e)  Voet,  ib.  L.  etiam  hoc  Modo,  115.  L.  et  eo  Modo,  1 18,  ff.  de  Legatis,  I, 
L.  unum  ex  Familift,  67,  $  ult.  ff.  de  Leg.  2.  L.  Pampbil.  Liberto,  39,  ff. 
de  Leg.  3.  Hugo  Grotius,  Manud.  ad  Jurisp.  Holl.  lib.  2,  c.  23,  n.  2.  L. 
Fidei-comm.  1 1,  §  hsec  verba,  9,  ff>  de  Leg.  3.  L.  Juliano  Resp.  68,  §  ex  his, 
1,  ff.  de  Leg.  3.  L.  General.  Capite,  32,  ff.  de  Usu  et  Usuf.  Leg.  L. 
Publius  Maevius,  36,  $  Titia,  1,  ff.  de  Condit  et  Demonstr.  L.  Titia 
Scio,  87,  $  Scio,  2,  ff.  de  Leg.  2.  Mantica,  de  Conj.  ult.  Volunt.  lib.  8, 
tit.  1,  n.  25.  Peregrin,  de  Fidei-conmi.  art.  I,  n.  47,  et  art  11,  n.  25. 
Resp.  Jur.  Holl.  part  4,  cons.  388.  Van  Leeuwen,  Cens  For.  lib.  3, 
c.  7,  n.  8,  9- 
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fiduciary  heir  has  not  derived  from  the  testator,  pro- 
vided the  latter  has  instituted  him  heir  to  property  not 
less  in  amount  than  that  which  he  makes  the  subject  of 
z.  fid^'Commissum^  by  requiring  him  to  deliver  it  to  the 
fidiA-cofmmiuary .  (a) 

A  fidei'COTnmissum  may  be  so  expressed  as  to  take 
effect  from  a  day,  as  at  the  expiration  of  ten  years  after 
the  death  of  the  fiduciary  heir.  Such  a  limitation  would 
have  been  void  without  the  interposition  of  a  fidei- 
ccrnndssuniy  because  the  law  would  not  have  permitted 
the  inheritance  to  remain  in  abeyance,  or  in  other 
words,  for  the  ancestor  to  have  remained  intestate  during 
this  interval.  But  by  a  fidei-commissumj  an  heir  is  in 
the  mean  time  instituted,  who  holds  the  inheritance  until 
iiie  fidei-commissary  becomes  entitled  to  receive  it.  (b) 

The  fidei-commissum  of  the  most  frequent  occurrence, 
is  that,  by  which  the  substitution  of  another  is  to  take 
effect,  si  gravatus  heres  sine  liberis  moriatur.  This  sub- 
stitution will  not  take  effect,  if  any  legitimate  children 
survive  the  heir  who  is  thus  burthened.  Under  the 
term  liberi  legitimate  children  are  alone  included,  and 
therefore,  if  the  heir  has  left  only  natural  children,  it 
will  take  effect,  unless,  indeed,  it  can  be  clearly  col- 
lected that  the  testator  contemplated  natural  as  well  as 
legitimate  children  of  the  heir,  (c) 

Natural  children  who  have  become  legitimated  by 
subsequent  marriage,  even  if  that  marriage  took  place 
immediatelv  before  the  death  of  the  heir,  would  be 
included  under  the  term  liberie  unless  the  testator's 
expressions  admitted  only  of  children  bom  in  lawful 
wedlock,  {d) 

(a)  Voet,  lib.  36,  tit.  1,  n.  11. 

(&)  Perez,  ad  Cod.  lib.  6,  tit  43,  n.  11. 

(c)  Voet,  lib.  36,  tit.  I,  n.  13.  Gayl.  lib.  2,  obe.  136.  Mantica,  de  Conject. 
lilt  Vohmt  lib.  11,  tit  9.    Perez,  ad  Cod.  lib.  6,  tit.  42,  n.  16,  17. 

(d)  Ant  Fab.  Cod.  lib.  6,  tit.  23,  def.  19.  Mantica,  de  Conject  ult.  Volunt. 
Kb.  11,  tit  12,  n.  17.  Voet,  lib.  36,  tit.  1,  n.  14.  Perez,  ad  Cod:  lib.  6, 
tit  42,  n.  16,  17. 
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Those  who  are  legitimated  by  the  rescript  of  the 
prince,  are  considered  as  children  within  the  meaning 
of  this  condition,  provided  the  person  who  has  created 
the  fidei-cammissuniy  or  to  whom  the  property  is  to  be 
restored  if  there  be  no  children,  has  assented  to,  or  other- 
wise concurred  in  the  grant  of  this  rescript,  (a) 

The  ^lunary  heir  is  not  considered  to  have  died  sine 
liberisy  although  he  has  left  surviving  him  only  one 
child,  or  although  the  children  who  have  survived  him 
are  not  of  the  first,  but  uUerioris  gradus,  as  grandsons,  or 
great  grandsons,  or  although  they  were  not  actually  bom, 
but  in  ventre  sa  rnere^  at  the  time  of  his  death,  provided 
they  were  afterwards  born  alive,  or  although  they  sur- 
vived their  birth  only  for  the  very  shortest  time.  (6) 

It  is  not  however  sufficient  that  they  were  bom,  if 
they  afterwards  died  in  the  life-time  of  the  fidudary 
heir,  unless  indeed  the  condition  were  «i  liberos  stis- 
ciperit.  Then,  indeed,  the  birth  of  the  children  would 
have  satisfied  the  terms  of  the  condition,  (b) 

If  it  be  doubtful  whether  the  heir,  burthened  with  the 
Jidei'Commissumj  died  without  children,  the  proof  of  that 
fact  rests  on  the  Jidei-commissary.  But  if  the  latter  were 
in  possession  of  the  property  the  subject  of  the  fidet^com- 
missuniy  and  a  third  person  should  seek  to  recover  it  from 
him,  alleging  that  the  heir  burthened  with  it  had  left 
children,  the  latter  must  prove  that  fact,  (c) 

(a)  Zoes.  ad  Pand.  lib.  36,  tit.  1,  n.  24.  25.  Peregrin,  de  Fidei-com.  art.  23. 
Menoch.  lib.  4,  prses.  79>  81,  82.  Mantica,  de  Conject.  ult.  Volunt.  lib.  11» 
1. 10, 11,  12,  13.  Fachin.  lib.  4,  Controv.  c.  65.  Van  Leeuwen,  Cena.  For. 
lib  3,  c.  7,  n.  IT.     Voet, lib.  36,  tit.  1,  n.  14. 

(ff)  Gayl,  lib.  2,  obs.  136,  n.  1.  Sandes,  Decis.  Fris.  lib.  4,  tit.  5,  def.  9. 
L.  jubemu8,6,  §  sin  autem,  2.  C.  lib.  36,  tit.  49,  1.  pater  Severianam,  101, 
§  ita,  1,  ff.  de  cond.  et  demonstr.  Graasus,  de  Success.  §  Fidei-com.  qusst.  34. 
L.  ez  facto,  17,  §  si  quia  autem,  7,  ff.  1.  heredibus  instit.  77 ^  Dig.  lib.  36, 
tit.  1.  Gomez,  Var.  Resol.  lib.  1,  c.  5,  n.  41.  A.  Wesel,  de  Con.  Soc.  tract. 
2,  c.  6,  n.  13,  14,  16,  16,  17.     Voet,  lib.  36.  tit.  1,  n.  15. 

(c)  Voet,  ib.  Arg.  1.  qui  Accusare,  4,  C.  de  Edendo.  L.  si  quidem,  9,  C. 
de  Exception,  seu  pnescript.  L.  si  ejus,  qui  34,  ff.  b.  t.  Faclun.  Controv. 
lib.  6,  e.  44.  A.  Faber,  Cod.  lib.  6,  tit.  20,  def.  I7,  and  lib.  6,  tit.  22,  def.  2, 
tit.  23,  def.  12,  17. 
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If,  however,   the  father,  being  burthened  with   the 

Jidei-camrmssum,  perished  at  the  same  time  with  the  son, 

in  the  absence  of  proof  that  the  latter  survived,  the  law 

presumes  in  favour  of  the  Jidei-cammissum  that  he  died 

before  the  father,  (a) 

The  condition  si  sine  liberis  is  in  certain  cases  implied, 
when  it  has  not  been  expressed .  If  a  father  or  grandfather 
institute  his  son  or  grandson  who  at  the  time  have  no 
children,  with  ^fidd-commissum  to  restore  the  inheritance 
to  a  third  person,  this  condition  «i  sine  liberis  is  implied, 
for  the  presumption  is,  that  the  testator  had  uninten- 
tionally overlooked  his  grand-children,  on  whom  he  must 
have  wished  the  succession  to  devolve,  rather  than  on  a 
stranger.  (6) 

But  the  grounds  on  which  this  condition  is  implied 
fail,  if  the  son  or  grandson  has  a  child  living  at  the  time 
of  the  institution,  and  no  mention  is  made  of  him,  or  if 
he  has  two  sons,  and  adds  the  condition  A  sine  liberis 
in  making  a  substitution  in  respect  of  the  one,  but  omits 
it  in  making  a  substitution  in  respect  of  the  other,  (c) 

Neither  is  such  a  condition  implied,  if  a  child  insti- 
tute his  parents  or  his  brother  with  a  fidei-commissum 
in  favour  of  another,  because  the  children  of  the  parent 
or  brother  are  not  the  descendants  of  him  who  has 
created  the  fidei-commissum,  but  are  collateral  relations, 
and  with  respect  to  them  there  is  no  reason  for  pre- 
suming such  a  condition,  {d) 

Neither  is  it  implied  when  a  stranger  is  instituted 
jointly  with  the  son,  for  there  is  no  foundation  for  pre- 
suming, and  it  would  be  unjust  that  the  son  should  be 

(a)  Voet,  lib.  36,  tit.  1,  n.  16.  Arg.  1.  qui  Accusare,  4,  C.  de  Edendo. 
L.  n  quidem,  9.  C.  de  Exception,  sen  pnescript.  L.  si  ejus,  qui  34,  ff.  h.  t. 
Fachin.  Controy.  lib.  6,  c.  44.  A.  Faber,  Cod.  lib.  6,  tit.  20,  def.  1 7,  and 
lib.  6,  tit.  22,  def.  2,  tit.  23,  def.  12,  17. 

(6)  Perez.  Cod.  lib.  6,  tit.  42.  n.  12.    Voet,  ib. 

(c)  Voet,  ib.  n.  18.  Gomez,TVar.  Resol.  c.  5,n.  36.  Cod.  lib.  6,  tit.  25, 1. 6. 

{d)  Voet,  ib.  n.  19.  Gomez,  ib.  n.  35.  Sandes,  Decis.  Fris.  lib.  4,  tit.  6, 
def.  6. 
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burthened  with  the  fidd-commissum  under  any  other 
terms  than  the  stranger,  {a) 

Under  the  preceding  ^(2ei-cammi55arj^  substitution  it 
will  have  been  seen  that  a  person,  has  taken  the  absolute 
property  in  favour  of  another  person  determinable  in 
the  event  of  the  first  taker  dying  without  leaving  any 
child,  or  the  issue  of  any  child  surviving  him. 

The  terms  of  ihe  fidei-commissum  may  also  give  to  the 
first  taker  only  an  estate  for  life,  and  upon  his  death  the 
property  is  to  be  delivered  to  some  third  person.  When 
the  fidei-commissum  is  in  favour  of  the  children  of  a 
stranger,  it  has  been  doubted  whether  the  grand-children 
would  take  under  the  description  of  his  children.  It 
involves  a  question  respecting  the  testator's  intention, 
and  which  is  to  be  collected  from  his  will,  (b) 

A  testator  instituted  his  son,  with  9l  fidei-commissum  in 
favour  of  his  two  daughters,  and  the  children  of  a 
deceased  daughter,  in  the  event  of  the  son's  death  with- 
out children.  One  of  the  daughters  died  leaving 
children,  and  afterwards  the  son  died  without  leaving 
children.  In  this  case  not  only  the  surviving  daughter, 
and  the  grand-children  by  the  daughter  who  died  before 
the  will  was  made,  but  also  the  children  of  the  daughter 
who  subsequently  died,  are  entitled  to  the  benefit  of  this 
fidei-commissum.  The  testator  has  evinced  his  intention 
that  the  children  should  succeed  in  the  place  of  their 
deceased  parent,  and  in  this  case  the  grand-children 
would  be  included,  (c) 

If  a  person  institute  children  or  brothers  as  co-heirs, 
under  a  fidei-commissum^  that  if  either  of  them  died 
without  children,  his  share  should  go  to  the  other  co- 
heirs and  their  successors  ah  intestatOy  and  one  dies 
without  leaving  children,   but  leaving  surviving  him 

(a)  Voet,lib.  36,  tit.  1,  n.  19. 

(b)  Sande8,  Decis.  Fris.  lib.  4.  tit.  5,  def.  10,  11.    Ant.  Fab.  Cod.  lib.  6, 
tit.  23,  def.  12.    Someren,  de  Repnes  .c.  4,  n.  8.    Voet,  lib.  36,  tit.  1,  n.  22. 

(c)  Someren.  de  Repnes.  c.  6,  n.  17. 
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some  of  his  co-heirs,  and  the  successors  of  others  of  the 
co-heirs  who  had  died,  the  successors  of  those  who  were 
dead  would,  together  with  the  surviving  co-heirs,  be  en- 
titled to  the  share  of  him  who  died  without  children,  by 
that  species  of  representation  which  the  will  of  the 
testator  and  not  the  law  had  in  this  case  introduced,  (a) 

It  is  not  necessary  that  those  in  whose  favour  a 
fid^'Cammissum  is  created,  should  be  specified  or  named. 
It  may  be  created  in  favour  of  proximiores  or  proximiores 
sua  sanguine  juncti,  or  proximiores  sibi  ah  intestato,  or 
relations,  agnatic  or  a  family,  and  without  any  designa- 
tion of  the  particular  individuals  intended  to  take  under 
these  descriptions,  (b) 

If  a  ^fidei-commissum  is  expressed  to  be  in  favour  of 
those  who  are  proximiores  suo  sanguine  juncti^  it  is  said, 
if  the  law  should,  by  its  peculiar  canons  of  descent,  call  to 
the  succession  those  who  were  remote  in  blood,  and  thus, 
the  term  "nearest  in  blood  *'  have  acquired  a  legal  sense, 
very  far  distant  from  its  natural  signification,  that  the 
donor  or  testator  will  be  presumed  to  have  used  the 
expression  in  its  natural  and  not  in  its  legal  sense.  The 
Jus  Scabinieum  in  Holland  affords  an  example  of  the  ex- 
treme contrast  between  the  natural  and  the  legal  sense  of 
the  same  expression.  By  that  law  the  father  could  never 
succeed  to  his  children,  but  was  excluded  by  the  more 
remote  descendants  in  the  maternal  line.  It  is  said, 
with  reference  to  such  a  law,  that  the  testator  must  be 
presumed  to  have  used  the  expression  ' '  nearest  of 
blood,"  not  in  its  legal,  but  in  its  natural  sense,  (c) 

But  if  the  law  of  succession  does  not  offer  this  violence 
to  the  natural  sense  of  the  expression,  or  in  the 
language  of  jurists  there  be  no  such  notahilis  exor- 
bitantia^  the  persons  in  whose  favour  this  fidei-commis- 

(a)  SandeSy  Decis.  Fris.  lib.  4,  tit.  5,  def.  3.  Someren,  de  Repraes.  c.  6, 
n.  16.    Voet,  lib.  36.  tit.  1,  n.  24.  (6)  Voet.ib.  n.  21. 

(c)  Covamiv.  Pract.  Qusest.  38,  n.  4.  Sandes^  Decis.  Fris.  lib.  4,  tit.  5, 
def.  7.    Voet,  lib.  36,  tit.  1.  n.  25. 
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sum  is  created,  are  those  who  answer  to  the  description 
according  to  its  legal  sense.  Thus,  according  to  the  Jta 
Aesdomicum  of  Holland,  the  father  would  take  one  half, 
and  the  other  half  would  be  divided  amongst  all  the 
brothers,  (a) 

When  the  fidei-commissum  is  in  favour  o(  proximiores 
ah  intestatOj  those  are  intended  whom  the  law  deems 
proxvmiores  and  calls  to  the  succession.  It  has  been  a 
subject  of  controversy,  whether  the  proximity  of  those, 
who  are  substituted  by  a  fidei-commissum,  is  to  be  com- 
puted as  it  existed  at  the  death  of  the  testator,  or  at  the 
death  of  the  fiduciary  when  the  fidei-commissum  takes 
effect.  It  is  admitted  that  if  ihe  fiduciary  be  connected 
by  blood  with  the  testator,  those  only  take  under  the 
fidei-commissum  who  are  proximi  at  the  time  of  the  death 
of  the  fiduciary  J  but  it  is  insisted  by  some  jurists  that  if 
the  fiduciary  be  a  stranger,  those  ought  to  take  who  were 
proximi  at  the  death  of  the  testator.  The  latter  opinion 
is,  however,  opposed  by  many  jurists,  (ft) 

A  fidei-commissum  may  be  declared  in  favour  of  a 
family.  Under  this  description  are  included  not  only 
parents,  children,  propinquiy  but  even  a  son-in-law  and 
daughter-in-law,  if  the  marriage  of  the  son  or  daughter 
had  been  dissolved  by  death,  (c) 

One  mode  by  which  it  is  declared  in  favour  of  a 
family  is  by  prohibiting  any  alienation  of  the  subject 
of  the  fidei-commissum  out  of  the  family,  ne  res  alienentur 
extra  familiamj  or  ne  aheant  a  sud  lined  suoque  sanguine. 

The  prohibition  may  be  so  expressed  as  to  continue 
attached  either  to  the  estate  of  the  institute  only,  or  to 
that  of  successive  substitutes.  If  the  prohibition  extend 
no  further  than  that  the  institute  shall  not  alienate  the 
property  ex  famiM,  or  that  he  shall  leave  it  in  famiUd, 

(a)  Voet,  lib.  36,  tit.  1,  n.  6.    Sandes,  Decis.  Fria.  lib.  4,  tit.  6,  def.  3,  7. 

(6)  Voet,  ib.  n.  26.  Strav.  ad  Pand.  exerc.  36,  ad.  S.  C.  TrebelL  n.  19.  Fab. 
Cod.  lib.  6,  tit.  20,  def.  27.  A.  Mattheac.  de  Legat.  et  Fidei-com.  c.  15,  lib.  2. 

(c)  Voet,  lib.  36,  tit.  1,  n.  27.  Sande,  de  Prohib.  Alien,  p.  3,  c.  6,  n.  4. 
A.  Mattheac.  de  Fidei-com.  et  Legat.  c.  23,  Ub.  2. 
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when  he  has  once  made  a  disposition  of  it  in  the  family, 
it  ceases  to  be  subject  to  the  prohibition  in  the  hands  of 
his  donee  or  devisee.  But  if  the  testator  does  not  thus 
confine  the  prohibition  to  the  institute,  but  adds  that 
he  has  prohibited  the  alienation  of  the  estate,  ^^pro  per- 
petua  canservatione  familicBj  or  res  ex  familidy  alienari 
prohibueritj  vel  caveritj  ut  res  mfamUid  retineantur,  vel 
remaneanty^^  the  fidei-commissum  is  perpetual.  Each 
successive  taker  is  subject  to  the  restriction,  that  he  can- 
not alienate  it  out  of  the  family,  (a) 

If  the  terms  in  which  the  prohibition  is  expressed 
admit  of  any  doubt  respecting  its  extent,  such  construc- 
tion is  to  be  made  as  will  impose  the  least  burthen  on 
the  heir  and  the  least  restraint  on  the  freedom  of 
alienation,  (a) 

A  prohibition  against  alienation  will  not  create  a 
fidei'Commissumy  but  is  perfectly  nugatory,  unless  the 
persons  are  designated  in  favour  of  whom  the  testator 
declares  the  prohibition,  (b)  It  is  not  sufficient  that  he 
names  particular  persons  to  whom  he  forbids  the  alien- 
ation to  be  made,  unless  he  also  designates  some  person 
to  whom  the  estate  shall  pass  in  the  event  of  its  being 
alienated,  (c) 

(a)  L.  Unum  ex  Familill,  67,  §  sed  etsi,  5,  6 ;  1.  peto,  69>  $  fratre,  3,  h.  de 
leg.  2.  Mantica,  de  Conj.  tdt.  Volunt.  lib.  6,  t.  15,  n.  13;  'and  lib.|6,  tit.  14, 
n.  24.  A.  Faber,  Cod.  lib.  6,  tit.  20,  def.  35,  in  notis,  n.  2.  Sande,  de 
Pkohib.  Alienat.  part  3,  c.  5,  n.  15,  et  seq.  Reap.  Jur.  Holl.  part  4, 
cons.  109.  J.  Deckherus,  lib.  2,  diss.  1,  n.  25,  26.  Reap.  Jur.  Holl.  part  5, 
cons.  15,  p.  80,  et  aeq.  Voet»  lib.  36,  tit.  1,  n.  28.  A.  Mattheac.  de  Fidei- 
Comm.  lib.  1,  c.  23. 

(jb)  Sande,  de  Prohib.  Alien,  part  3,  c.  1,  n.  3, 4.  Van  Leeuwen,  Gena.  For. 
Hb.  3,  c.  7,  n.  10.    Voet,  lib.  36,  tit.  I,  n.  27. 

(c)  Voet,  lib.  37,  tit.  1,  n.  27.  L.  Pater  Filium,  38,  §  Juliua  Agrippa,  4, 
L.  Lacina  T^tina,  93,  ff.  de  leg.  3.  Hugo  Grotius,  Manud.  ad  Jurisp. 
HoO.  lib.  2,  c.  20,  n.  20.  Neostad,  de  Pactia.  Antenupt.  Oba.  2,  in  notia, 
▼era.  aed  quidai.  Sande,  de  Prohib.  rer.  Alien,  part  3,  c.  1,  n.  3,  4,  7,  10. 
Van  Leeuwen,  Cena.  For.  lib.  3,  c.  7,  n.  10.  Voet,  tit.  de  Condit.  et 
Demonatr.  n.  15.  Reapona.  Jur.  Holl.  part  2,  cona.  20,  p.  42.  L.  Pater 
niiimi,38,  $  fundum,  3,  ff.  de  leg.  3.  Reap.  Jur  .'Holl.  part  3,  vol.'2,  cona.  189- 
L.  Pater  Filium,  38,  §  quindecim,  5,  ff.  de  leg.  3.  Zoeaiu8,ad  Pand.  h.  t. 
ib.  36,  tit.  1,  n.  67. 

VOL.  II.  I 
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This  prohibition  is  construed  strictly,  and  is  not  ex- 
tended to  any  other  mode  of  alienation,  but  that  which 
has  been  expressly  prohibited.  A  prohibition  to  sell  or 
burthen  the  property  does  not  prevent  the  heir  from 
disposing  of  it  by  will,  (a) 

When  several  are  prohibited  from  alienating,  the  pro- 
hibition extends  only  to  the  part  which  each  derives 
from  the  testator,  and  not  to  that  which  either  has 
derived  from  his  co-heir,  to  whom  the  prohibition  had 
also  extended,  (a) 

The  Jidei'Cammissum  may  leave  the  institute  or  any 
substitute  the  power  of  selecting  the  particular  person 
in  the  family  to  whom  the  property  shall  be  delivered. 
Thus,  the  daughter  may  be  instituted  under  z.  fidet-com- 
missum  in  favour  of  such  of  her  children  as  she  may 
select.  In  this  case  the  fidd-ccnnmissum  and  the  power 
of  selection  are  confined  to  her  children,  (i) 

If  the  nature  of  the  Jidei-commissum  be  that  the  heir 
leave  the  property  in  familidy  although  no  power  is  ex- 
pressly given  him  to  make  a  selection,  he  will  it  seems 
have  satisfied  the  trust,  if  he  leaves  it  to  one  or  more  of 
the  family,  or  even  if  he  leaves  it  in  unequal  shares,  for 
he  has  left  it  in  the  family  when  he  leaves  it  to  any  one 
of  its  members,  (c) 

By  making  the  selection  the  fiduciary  is  not  deprived 
of  the  Falcidian  or  other  privileges  to  which  he  would 
have  been  entitled,  if  the  person  whom  he  selects  had 
been  expressly  designated  by  the  testator  as  the^dei- 
commissary.  (d) 

If  the  testator  has  not  designated  any  particular  per- 
sons, or  succession  of  persons,  on  whom  he  is  desirous 
that  ^  fidei'Commismm  left  *'  to  the  family  "  should  de- 
Co)  Voet,  lib.  36,  tit.  1,  n.  27.    Zoee.  lib.  36,  tit.  1,  n.  67. 
(6)  Voet,  ib.  n.  29. 

(c)  Sande,  de  Prohib.  Alien,  part  3,  c.  5,  n.  7,  and  c.  6,  n.  28,  29.   Voet, 
lib.  36,tit.  l,n.  29. 
id)  Ib. 
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volve,  nor  has  given  an  express  or  implied  permission 
to  the  heir  to  make  a  selection,  or  if  being  intrusted  with 
a  power  of  selection  the  latter  has  not  made  it,  but  has 
alienated  the  property  to  strangers  contrary  to  the  Jidet- 
commissum^  a  petitio  Jidei-commissi  is  competent  to  all 
those  of  the  family  who  are  themselves  or  by  repre- 
sentation cegui  propinqui.  (a) 

When  children  are  instituted  by  their  father,  subject 
to  B,  Jidei'Cammissum,  and  those  of  the  first  degree  have 
died  in  the  life-time  of  their  father,  and  the  grand-sons 
have,  ear  substitutione  vulgarly  taken  the  place  of  their 
parents,  and  become  heirs  to  their  grand-father,  they 
also  are  understood  to  take  subject  to  the  fidei-commissum , 
particularly  if  there  should  be.  any  expressions  in  the 
will  by  which  the  alienation  of  the  property  out  of  the 
family  was  prohibited,  but  even  when  the  circumstances 
from  which  such  a  prohibition  may  be  inferred  do  not 
appear,  it  is  considered  that  those  who  are  thus  substituted 
are  burthened  with  the  same  legacies  and  fidei-com- 
ndssa  to  which  those  instituted  were  subject.  All  doubt 
is  removed  when  the  terms  are  adopted  which,  at  the 
same  time  that  they  give  the  substitute  the  right  to  suc- 
ceed, subject  him  also  to  a  fidei-commissum  in  favour 
of  those  who  are  to  take  after  him.  The  terms  which 
are  commonly  used  for  this  purpose  are  ax:tiv^  and 
passioh.  (b) 

The  fidei-commissum  might  contain  limitations  which 
would  continue  the  estate  in  a  particular  line,  male  or 
female,  in  irifinitum,  per  stirpes,  per  capita,  or  salvd 
prtsrogatiod  gradus,    and  the   male  and    female    lines 


(a)  Bninneman,  in  Pand.  lib.  31,  tit.  1, 1. 67,  unum  ex  famili^.  Si  Falcidia, 
1,  if.  de  Le|2ratis>  2,  §  1.  Pater  Filiam,  54,  ff.  ad  Leg.  Falcid.  Barry,  de 
Success,  lib.  8,  tit.  8,  n.  4.  Sande,  de  Probib.  Alienat.  part.  3,  c.  6,  n.  ult. 
Respons.  Jnrisc.  HoU.  part  1,  cons.  165,  qusest.  4  and  5.  Voet,  lib.  36, 
tit.  1,  n.  29. 

ih)  Coren,  Cons.  14.  Resp.  Jur.  Holl.  part  2,  cons.  124.  Sande,  de  Probib. 
Alien,  part  3,  c.  2,  n.  5.    Voet,  lib.  36,  tit  1,  n.  6. 

i2 
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failing,  another  person  may  be  substituted,  with  similar 
limitations  in  favour  of  the  male  and  female  descendants 
of  the  latter  substitute.  It  might  provide  that  if  a  sub- 
stitute alienated,  or  attempted  to  alienate  the  estate,  it 
should  go  to  the  next  substitute,  and  if  any  substitute 
should  commit  a  crime  which  would  subject  the  property 
to  forfeiture,  that  the  interest  of  such  substitute  therein 
should  immediately  cease,  and  the  next  in  the  order  of 
succession  take. 

The  author  of  the  fidei-commissum  might  qualify  the 
prohibition  to  sell  or  mortgage,  by  permitting  one  co- 
heir to  sell  or  mortgage  to  the  other.  *  *  Si  autem  ali- 
quis  eorum  voluerit  vendere  partem  suam,  vel  foBuerari 
super  eam,  potestatem  habeat  vendere  coheeredi  suo,  et 
foenerari  ab  eo:  si  autem  aliquis  praeter  haec  fecerit, 
erit  quod  obligatur  inutile  atque  irritum."  (a) 

When  the  testator  has  not  himself  prescribed  the 
particular  order  of  succession  in  which  the  several 
persons  to  whom  he  has  limited  his  estate  by  fidei-com- 
missum shall  take,  that  order  which  the  law  has  estab- 
lished in  cases  of  intestacy  is  to  be  followed.  But  it 
has  been  seen  that  the  testator  may  prescribe  a  course 
of  succession  wholly  different  from  that  adopted  by  the 
law.  Thus,  by  the  clause  salvd  prcBrogativd  gradus,  the 
succession  jper  stirpes  is  excluded.  (6) 

The  expressions  which  are  deemed  the  most  full  for  the 
purpose  of  limiting  the  estate  to  a  series  of  male  descend- 
ants in  perpetuity  are  prohibeo  aUeTtationem,  quoniam  volo 
acjubeo  bona  ipsa  alienari  prohibita  semper  ac  inperpetuum 
pervenirey  ac  permanere  in  descendentes  inter  descendentes^ 
de  descendente  in  descendentes^  de  fuBrede  in  hcsredes^  de 


(a)  Dig.  lib.  31,  de  Leg.  et  Fid.  tit.  2, 1.  88,  §  15. 

(6)  A.  Mattheac.  lib.  2,  ;de  leg.  c.  6,7,S,  Someren,  de  Repnes.  c.  6, 
n.  1, 2, 3, 6.  Sande,  Decis.  Fris.  lib.  4,  tit.  5,  def.  2,  et  de  Prohib.  Alien,  part  3, 
c.  6,  n.  22.  Covarr.  Pract.  Quest,  c.  38.  Fab.  Cod.  lib.  6,  tit.  20.  De  Fidei 
Commiss.  def.  8  et  10.     Voet,  lib.  36,  tit.  1,  n.  30. 
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Kberis  in  KberoSj  de  masculis  in  masculos,  de  gradu  in 
gradunij  per  virilem  sexuniy  per  lineam  masculinam,  a 
lined  vel  de  lined  masculindy  salvd  prerogativd  gradus. 
The  ^dei'Cammissumj  which  is  given  below,  (a)  will 

(a)  **  Im  omiiibitt  autem  aliis  suis  bonis  mobilibus,  se  moventibus,  im- 
mobflibos,  joribus,  et  actionibus,  et  generis  cujuscunque  prsesentibus  et 
ffitiiris  sues  oniversales  bsredes  instituit  et  esse  voluit  N.  B.  G.  M.  B.  P., 
ejnsJSlMW  mascwlos  legiUmos  et  naturales,  ieqwditer  et  mquii  portionibus,  £t 
pott  torwn  mortem,  et  inunuucujm$qne  pOrtione,  nbstitmt  unitucujusquefilios^ 
liberos  et  descendentes  masculos  legitimos  et  naturales,  de  tmo  in  alivm 
asque  m  M^iiithMi,  et  invicem  ac  rec^nve^,  octM  etpasgh^  ordme  successivo, 
VMlgariier,  et  ^erjidei-commissum. 

"  £t  n  mmu  dictorum  ejus  filiorum  iiistitutorum,  vel  wmms  JUu,  Uberi,  et 
descendentes  mascnli  legitimi  et  naturales  in  infinitum,  deceaerint  sme 
JXiSy  liberis  et  descendentibus  masculis  legitimis,  et  naturaUbus  eubMuit 
aUum  et  aUos  dictorum  ejus  filiorum,  et  tUiiu  ac  UhrwnJUios,  liberos  et  des- 
cendentes masculos  legitimos  et  naturales,  de  umo  in  oHum  in  it^imtmm,  et 
moioem  ac  ree^^roei,  activi  et  passio^,  ordine  succesrioo,  mdgariter,  et  per 


'*  Et  si  faturis  temporibus  accideret  casus  quod  ex  predictis  ejus  filiis 
oDi  quandocunque  non  extarent,  vel  non  essent  filii,  liberi  et  descendentes 
masculi  legitimi  et  naturales,  tunc  et  eo  casu  ultimo  dscbdbntb  in  om- 
nibus ejusdem  testatoris  bonis  et  tot&hiereditate  substituit  L.  ejuefratrem  et 
dieti  L.  fiios,  liberos  et  descendentes  masculos  legitimos  et  naturales,  de 
iMO  m  aUnm,  ueque  in  ityUiitum,  imrieem  ae  ree^[»vc^,  aetM  et  passioi,  ordme 
SMceetnvo,  imlgariter^  et  per  fidei-commissum, 

"  £t  si  casus  accideret,  qtt6d  prsedictus  L.  ejus  frater  non  superesset,  vel 
ex  eo  ulli  quandocunque  non  superessent  filii,  liberi  et  descendentes  mas- 
culi legitimi  et  naturales,  tunc  et  eo  casu  nUimo  dbcbdbntb  in  omnibus 
ejus  bonis  et  tot4  bsereditate  substituit  masculos  legitimos  et  naturales 
existentes  de  famitid  ^mus  testatoris,  de*  uno  in  aUum  usque  in  n^niium,  in- 
vicem ae  redpro^y  aetiok  et  passive,  ordine  sueoessivo,  vulgariter,  et  per  fidei- 
commissum.  Quoniam  h»c  fuit  ac  est  firma  et  clara  ipsius  testatoris  inten- 
tio  ac  voluntas,  ut  omnia  et  singula  ejus  bona  semper  et  in  perpetuum 
subjaceant  fidei-commisso  strictissimo  inter  omnes  dictos  ejus  filios,  eorum- 
qjue  omnium  et  singulorum  filios,  liberos  et  descendentes  masculos  legitimos 
et  naturales,  usque  in  infinitum :  et  deinde  inter  alios  transversales  agnatos 
de  familift,  modis  et  conditionibus  suprascriptis,  et  infradicendis. 

**  Et  ut  tollatur  occasio  litium  super  sensu  et  intelligenti&  suprascrip- 
tarum  substitutionum,  prsefatus  testator  express^  declaravit  in  omnibus 
casibus,  in  quibus  facta  est  mentio  de  masculis  legitimis  et  naturalibus,  in- 
teUigi  debere  et  de  legitime  matrimonio  procreatis,  ita  qu6d  legitimati  per 
privilegium  Imperiale,  vel  Papale,  vel  etiam  per  subsequens  matrimonium, 
omnin6  exclusi  intelligantur ;  et  ita  etiam  qudd  Monasterium  vel  Ecclesia, 
tarn  in  conditione  qukm  in  vocatione  non  intelligantur  esse  loco  filii ;  de- 
clarans  pnedictam  provisionem  facere  non  principaliter  ad  exclusionem 
Monasterii  vel  Ecclesise,  sed  pro  conservatione  suorum  bonorum  in  sui 
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convey  an  accurate  representation  of  the  manner  in 
which  the  law  enabled  the  owner  of  an  estate  to  limit  it 

famiM :  Item  declaravit  intelligi  debere,  8ervat&  semper  gradm  prseroga- 
tivft,  itatamen  qu6d  filius  intret  locum  patris  respectu  ascendentis  et  patrui; 
et  dat&  gradus  paritate,  intelligi  debere  in  stirpes  et  non  in  capita :  Item 
semper  intelligi  debere  de  proximitate  respectu  gravati,  non  autem  ipsius 
testatoris :  Item,  qu6d  in  fidei-commissi  restitutione  veniant  etiam  portiones 
ab  aliis  obventse,  indistinct^  ante  vel  post  gravamen. 

"  Prseterea  ut  voluntas  dicti  testatoris  firmius  et  inviokbilius  observetnr 
et  efiectum  habeat,  voluit  ipse  testator  et  prohibuit,  et  mandavit,  qu6d 
nuUus  dictorum  institutorum  et  substitutorum  in  infinitum  possit  bona 
prsedicta  vendere,  obligare,  permutare  etiam  sub  praetextu  majoris  commodi» 
donare,  aut  quovis  titulo  alienare  vel  transferre  in  aliquem  inter  vivos,  ex 
testamento  vel  ab  intestato,  qui  non  sit  masculus  de  familift,  quia  voluit 
dicta  omnia  et  singula  bona  sua  semper  et  in  perpetuum  in  famiM,  ei 
agnatione  8U&  masculini  conservari  et  permanere  modis  et  conditionibus 
suprascriptis  et  infrascriptis. 

"  Et  si  contingeret  qu6d  aliquis  ex  prsedictis  institutis  vel  substitutis 
alienaret  bona  aliqua  ipsius  D.  testat.,  seu  ad  aliquem  actum  alienandi 
deveniret,  vel  hide  prohibitioni  contrafaceret  quoquomodo,  tunc  et  eo  casu 
jussit  talem,  alienantem,  vel  adactum  alienandi  devenientem,  seu  contrafa^ 
cientem,  statim  et  ipso  jure  privatum  esse  dictis  bonis,  et  bona  ipsa  statim 
et  ipso  jure  ad  alios  masculos  ut  supra  vocatos  pervenire,  et  per  eos  statim 
vendicari  posse:  Et  si  proximiores  alienantis  fortd  essent  negligentes  in 
vendicando,  vel  fortd  tanquam  alienantis  hseredes  non  admitterentur,  ad  re- 
vocandum  alienata,  tunc  aUi  masculi  ut  supra  vocati  ulteriores  admittantur. 

"  Uiterius  mandavit,  qu6d  si  futuris  temporibus  aliquis  ex  pr»dictis  in- 
stitutis et  substitutis  committeret  aliquod  crimen  (quod  Deus  avertat),  vel 
modo  aliquo  incideret  in  indignationem  Sereniss.  et  Clementiss.  Domini 
nostri  Yenet.,  ade6  quod  bona  committentis  tale  crimen  venirent  confiscanda, 
tunc  committens,  vel  veniens  ad  actum  committendi  tale  crimen,  statim  et 
ipso  jure  sit  et  intelligatur  privatus  omnibus  et  quibuscunque  bonis  ipsius 
testatoris,  qase  statim  et  ^incontinente  ad  alios  masculos  ut  supra  vocatos 
transferantur,  etiam  vivente  ipso  delinquente,  nee  modo  aliquo  in  iiscum  seu 
Cameram  praefati  Serenissimi  Domini  transferri  possint  bona  ipsa,  nee 
quoad]  dominium  nee  quoad  aliquem  usufructum :  Declarans  mentem  svam 
esse  principaliter  providere  pro  conservatione  bonorum  suorum  in  famili^, 
non  autem  facere  aliquam  fraudem  fisco. 

"  Item  prohibuit  et  mandavit,  nee  ex  caus&  dotium  filiarum  institutorum, 
vel  substitutorum,  vel  uxorum  suarum,  posse  alienari  bona  pnedicta :  Sed 
si  dotes  prsedictae  aliimde  non  possent  constitui  vel  restitni,  constituantur 
vel  restituantur  ex  fnictibus  dictorum  bonorum. 

"  Item  dictus  testator  asserens  se  esse  certum  de  viribus  suarum  facul- 
tatum  express^  prohibuit  aliquem  dictorum  institutorum  vel  substitutorum 
posse  aliquam  Trebellianicam  detrahere,  volens  prsemissa  valere  omni 
meliori  modo  et  y\k  quibus  melius  et  efficacius  de  jure  possit.  Declarans 
ad  hunc  effectum,  quatenus  opus  sit,  gravamen  esse  impositum  venientibus 
ab  intestato  ipsorum  institutorum  et  substitutorum :  Et  casu  quo  aliquis 
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in  settlement,  and  although  it  is  created  by  testament, 
yet  the  same  limitations  might  have  been  declared  by 
an  act  inter  vivosj  with  those  additions  which  are  neces- 
sary to  render  such  acts  valid  and  irrevocable.  The 
nature  of  those  additions  will  be  hereafter  stated. 

When  B,  jidei-aymmissum  contains  a  series  of  successive 
limitations  in  gradibtis,  it  becomes  a  question  whether 
the  person  must  establish  his  proximity  to  the  original 
author  of  the  fidei-commissum,  or  to  the  last  taker.  If 
proximity  to  the  former  entitles  him,  grand-children  the 
offspring  of  a  deceased  son,  whom  the  grand -father  had 
instituted  jointly  with  their  uncle,  will  take  per  stirpes ; 
but  if  their  proximity  to  the  last  taker  entitles  them, 
they  will  take  per  capita.  This  question  sometimes 
admits  of  solution  by  reference  to  the  instrument  by 
which  the  fidei-commissum  is  created,  for  it  may  show 
that  the  author  contemplated  proximity  either  to  him- 


▼ellet  dictam  Trebellianicam  detrahere,  talis  teneatur  et  debeat  restituere 
fractus  ex  ipsis  bonis  perceptos. 

**  Et  po8trem6y  ut  ipsa  bona  integra  et  sine  aliquft  detractione  conserventur 
in  agnatione  et  f&milift,  cui  snnt  quasi  omni  jure  debita,  probibuit  etiam 
legitimae  detractionem  ipsis  filiis  eorumque  successoribus :  Express^  dis- 
ponens  qudd,  mortuo  ipso  testatore,  pnefati  ejus  filii  hseredes  universales 
ultra  legitimam  instituti  debeant  in  termino  unius  mensis  aut  laudare  et 
ratificare  pnraens  testamentum  et  fidei-commissum  in  omnibus  prout  jacet> 
ant,  si  nolint  hoc  facere,  possint  consequi  tanttim  suam  legitimam,  et  resi- 
duum sit  aliorum  ut  supra  vocatorum.  Rogans  infrascriptos  ejus  commis- 
sarios,  ut  onmi  studio  procurent  qu6d  ipsi  filii  talem  laudationem  et  ratifi- 
cationem  express^  faciant,  et  ad  unguem  observent  ac  exequantur,  quan- 
quam  putet  et  ipsos  ejus  filios  et  descendentes  pro  eorum  prudentia  et  pietate 
sponte  suH  et  ultrd  hoc  facturos,  attento  maximd  qu6d  ipsa  bona  ex  magnA 
parte  sunt  supposita  fidei-commissis  suorum  majorum,  videlicet  N.  et  N., 
quse  omnia  fidei-commissa  dictus  D.  testator  express^  in  omnibus,  et  per 
omnia  laudavit,  et  ratificayit  ad  omnem  bonum  efifectum. 

"  £t  prseterea,  ut  futuris  temporibus  appareant  bona  per  ipsum  testatorem 
relicta  et  supposita  fidei-commisso,  jussit  ipse  D.  testator  mihi  notario  in- 
frascriptOy  qudd  describam  et  annotem  omnia  bona  quae  de  prassenti  ipse 
D.  testator  possidet,  prout  de  ipsius  prsesenti  possessione  constat  ex  deposi- 
tione  testium  ex  officio  Spect.  Domini  Vicarii  Magnifici  et  Clarissimi  D. 
Potestatis  Vincentise  examinatorum  ad  aetemam  rei  memoriam  inferius 
registrandorum . " 

The  inventory  follows. 
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self  or  to  the  fidet-cammissary .  But  if  it  affords  no 
evidence  of  the  testator's  intention  in  this  respect,  it 
seems  that  the  proximity  to  the  last  taker  is  that  which 
is  required,  (a) 

This  principle  is  adopted  whether  the  estate  goes  over 
by  the  death  or  by  the  alienation  of  the  fidudaryj 
because,  although  he  has  by  the  latter  act  proved  himself 
undeserving  of  the  testator's  bounty,  yet  his  conduct 
cannot  affect  his  descendants,  (b) 

It  is  not  necessary  that  the  persons  who  are  to  take 
under  any  of  the  limitations  contained  in  the  Jidei-com- 
missum  should  be  in  esse  at  the  death  of  him  who  creates 
the  fidei-commissum.  It  is  sufficient  that  they  be  in  esse 
when  the  event  happens  on  which  the  property  is  to 
devolve  on  them.  The  right  which  will  become  vested 
in  those  who  are  nearest  in  degree  at  the  time  when 
that  event  happens  will  not  be  divested  in  favour  of 
those  subsequently  bom,  who  may  be  nearer  in  degree, 
unless  the  testator  has  clearly  expressed  his  intention 
that  the  estate  shall  be  divested  in  favor  of  any  nearer 
kindred  who  may  be  subsequently  born,  (c) 

The  effect  of  the  fidei-commissum  is  to  render  the  pro- 
perty unalienable  during  the  period  of  its  duration, 
except  in  those  cases  in  which  its  author  has  sanctioned 
a  disposition  for  particular  purposes,  or  in  favour  of 
particular  persons. 

Its  duration  is  not  understood  to  extend  beyond  the 
fourth  generation,  unless  the  testator  has  clearly  ex- 
pressed his  intention  that  it  should  continue  for  a  longer 
period,  {d) 

(a)  Someren,  de  Reprses.  c.  6,  n.  6,  7,  9, 10,  12.  Sande>  Decis.  Fris. 
lib.  4>  tit.  5,  def.  6,  et  de  Prohib.  Alien,  part.  3,  c.  6,  n.  13.  Julius  Clams, 
§  testamentuuiy  Q.  76,  n.  14.  Van  Leeuwen,  Cens.  For.  lib.  3,  c.  7»  n.  11. 
Faber,  Cod.  lib.  6,  tit  20,  def.  27.    A.  Mattheac.  lib.  2,  c.  15.         (b)  lb. 

(c)  Voet,  lib.  36,  tit.  1,  n.  32.  Menocb.  de  Prasumpt.  lib.  4,  prses.  90, 
n.  3,  4.  Sande,  de  Probib.  Alien,  part.  3,  c.  6,  n.  17-  J.  Someren,  de 
Reprsps.  c.  6,  n.  14.     Menocb.  Praes.  93,  n.  7,  et  seq. 

id)  Faber,  Cod.  lib.  6,  tit.  20,  def.  32,  et  seq.  Sande,  Decis.  Fris.  lib.  4. 
tit.  5,  def.  4. 
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In  some  countries  it  did  not  extend  beyond  three 
generations,  for  the  instituted  heir,  or  fiduciary^  was 
reckoned  as  one  of  the  four. 

In  Holland,  the  person  who  took  hy  fidei-commsmm 
under  the  first  limitation,  was  reckoned  as  the  first  of  the 
four  generations,  and  the  person  who  was  in  the  fifth 
generation  would  receive  the  property  with  an  unre- 
strained power  of  disposition,  (a) 

A  testator  having  prohibited  the  alienation  of  the 
property  durante  secundo  gradu  consanguineorumy  two 
brothers,  and  the  son  of  a  deceased  brother,  by  repre- 
sentation, succeeded  to  it^  under  the  fidei-commissum.  It 
was,  however,  doubted  whether  the  son  of  the  deceased 
brother,  although  in  the  third  degree,  was  not  also 
subject  to  the  fidei-commissum  J  as  well  as  the  two  brothers, 
but  it  was  decided  by  the  court  at  Utrecht,  and  after- 
wards on  appeal,  that  the  nephew  was  not  subject  to  it ; 
for  it  was  said  representation  is  admitted,  adfavorein, 
non  ad  gravamen.  The  nephew,  it  is  true,  obtains 
the  inheritance  by  virtue  of  the  fidei-commissum^  but 
in  that  degree  where  the  prohibition  to  alienate  ter- 
minates, (h)  The  law,  and  not  the  testator,  has  placed 
him  in  that  degree,  but  the  prohibition  to  alienate 
proceeds  not  from  the  law,  but  from  the  testator,  and 
the  condition  of  the  fidei-commissum^  as  it  respects  the 
person  to  be  burthened,  is  stricti  juris,  and  not  to  be 
presumed,  (c) 

The  civil  law  did  not  require  that  the  fidei-commissum 
should  be  recorded,  in  order  to  afiect  the  property 
subjected  to  it.     But  by  the  law  of  Holland,  as  well 

(a)  Govair.  Var.  Resol.  lib.  Z,  c.  5,  n.  4.  Van  Leenwen,  Cens.  For.  part  I, 
&b.  3,  c.  7»  n.  14.  Reap.  Jur.  HolL  part  5,  cona.  14.  A.  Faber,  Cod.  lib.  6, 
tit.  20,  def.  32.  Groenewegen,  ad  NoveU.  159.  Matth.  de  Success,  disp.  10, 
n.  34.  Sande,  Deds.  Fris.  lib.  4,  tit.  5,  def.  4.  Stockman's,  Decis.  32. 
Zees,  ad  Pand.  lib.  36,  tit  1,  n.  78.  Wisaenbach,  ad  Pand.  vol.  2,  disp.  2, 
n.  13.    Yoet,  lib.  36,  tit.  1,  n.  33. 

(6)  Someren,  de  Reprses.  c.  6,  n.  5. 

(e)  Voet,  lib.  36,  tit.  1,  n.  7. 


^ 


122  CONFLICT   OF    LAWS. 

as  of  other  countries,  it  is  necessary  that  it  should  be 
recorded,  (a) 

The  fidet'Commistum  is  determined  by  the  non-per* 
formance  of  the  condition,  expressed  or  implied,  on 
which  the  fidei-commisswm  was  to  lake  effect,  or  by  a 
failure  of  those  to  whom  the  fidei-commissum  was  limited, 
or  by  the  testator's  making  such  a  subsequent  disposition 
of  the  property  charged  with  the  Jidei-commissumj  as 
cannot  be  reconciled  with  the  continuance  of  this 
burthen,  (i) 

It  is  also  determined  by  the  death  of  the  ^dei- 
commissary  J  before  the  condition  is  performed,  or  the 
event  happens,  on  which  his  interest  was  to  accrue.  His 
contingent  interest  in  the  fidei-commissum  is  not  trans- 
missible to  his  heirs,  unless  the  testator  has  expressed 
his  intention  that  in  the  event  of  the  death  of  the  fidei- 
commissary  before  the  condition  is  performed,  or  the 
event  happens,  his  heir  should  succeed  in  his  place 
to  his  interest,  or  such  an  intention  was  to  be  im- 
plied, (c) 

If  a  testator  had  thus  expressed  himself — "  Let  T  be 
my  heir ;  and  if  T  dies  without  children,  let  M  be  my 
heir,"  and  T  had  died  in  the  life-time  of  the  testator,  but 
leaving  children,  these  children  take  before  M.  (d) 

When  the  fidei-commissum  is  created,  not  by  will,  but 
by  act  inter  vtoos,  it  seems  that  in  the  event  of  the  death 
of  the  fidei-commissary  y  before  the  condition  is  per- 
formed, or  the  event  happens,  his  contingent  interest 
is  transmitted  to  his  heirs,  for  the  effect  of  the  act 
inter  vivos,  whether  it  be  a  donation,  or  marriage  con- 
tract, is  to  constitute  him  a  creditor,  (e) 

(a)  Holl.  Placit.  Ord.  30th  July,  1624.    Voet,  lib.  36,  tit.  1,  n.  12. 
(fi)  Sande,  de  Prohib.  Alien,  part  3,  c.  8,  n.  30,  et  seq.    Voet,  lib.  36,  tit.  I, 
n.  65,  et  seq. 

(c)  lb.  Gaill,  lib.  2,  obs.  132,  n.  7.    Fab.  Cod.  lib.  6,  tit.  20,  dcf.  1. 

(d)  Hugo  Grotius,  Manud.  ad  Jurisp.  Holl.  lib.  2.  c.  20,  n.  4,  5.     Fab. 
Cod.  lib.  6,  tit.  20.  def.  14  and  38.    Voet,  lib.  36,  tit.  1,  n.  67. 

(c)  SandcB,  Decis.  Fris.  lib.  4,  tit.  5,  def.  19,  c.  2.  Voet,  lib.  36,  tit.  1,  n.  67. 
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Upon  the  death  of  the  Jidet-commissary  y  after  the 
performance  of  the  condition,  or  the  happening  of  the 
event  on  which  his  interest  accrued,  but  before  resti- 
tution had  been  sought,  or  even  the  fidei-commissum 
accepted  by  him,  it  will  be  transmissible  to  his  heirs,  (a) 

When  the  fidei-commissum  is  created  in  favour  of 
more  than  one,  and  it  is  apparent  from  the  language 
in  which  it  is  expressed,  that  they  were  to  take  jointly, 
upon  the  death  of  one,  the  survivors  will  take  the  whole 
by  the  jus  accrescendi.  (ft) 

The  fidei-commissum  also  fails  by  the  death  of  the 
fiduciary  in  the  life-time  of  the  testator,  because  there 
is  no  person  who  is  bound  to  execute  the  fidei-commissum. 
The  testator,  by  committing  the  trust  to  a  particular 
person  by  name,  is  considered  to  have  made  the  person 
by  whom  it  was  to  be  executed  an  essential  part  of  the 
trust  itself.  This  is  obviated,  ii  the  fidei-cormnissary  sub- 
stitute  be  also  substituted  to  the  heir  by  the  direct  or 
substitutio  vulgaris,  for  the  fidei-commissary  might  then  be 
admitted  to  the  succession,  by  virtue  of  the  latter  sub- 
stitution. It  might  also  be  obviated  by  a  codicillary 
clause,  containing  an  universal  fidei-commissum;  for  in 
that  case  the  heir  of  the  deceased  fiduciary  would  be 
bound  to  execute  the  trust,  (c) 

The  States  General  of  Holland  would,  in  certain 
cases,  release  the  property  from  the  fetters  of  the  fidei- 
commissum,  (d) 

The  fidei-commissum  might  also  determine  by  the 
fidei-commissary  renouncing  it.  (e) 

(a)  Gomez,  Var.  Resol.  torn.  1,  c.  5,  n.  9.  Gaill,  lib.  2,  obs.  131.  Fab. 
Cod.  lib.  6,  tit.  27,  def.  7.     Gomez,  ib.  n.  8.    Voet,  lib.  36,  tit.  1,  n.  68. 

(6)  Gomez^  Var.  Resol.  tom.  I,  c.  10,  n.  23.  Sande,  de  Probib.  Alien, 
part  3,  c.  8,  n.  26.  Voet,  lib.  36,  tit.  1,  n.  71.  Fab.  Cod.  lib.  6,  tit.  3, 
def.  2.  Carpz.  Def.  For.  part  3,  const.  2,  def.  19-  Van  Leeuwen,  Cens.  For. 
lib.  3,  c.  7. 

(c)  Voet,  lib.  36,  tit.  1,  n.  69-  Vasq.  de  Success,  tom.  3,  lib.  2,  $  11, 
n.  50,  51.     Gomez,  tom.  1,  c.  5,  n.  8. 

(d)  Voet,  ib.  n.  70. 

W  Voet,  ib.  n.  65.    Perez,  Cod.  de  Fidei-com.  lib.  6,  tit.  42,  n.  25. 
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The  renunciation  may  be  made  by  all  those  to  whom 
on  the  performance  of  the  condition  the  fidd-camndssum 
would  devolve,  as  well  those  who  are  the  next,  as  those 
who  are  the  more  remote  in  expectancy;  and  such 
renunciation  will  bind  those  who  may  afterwards  come 
in  esse,  if  they  are  heirs  to  those  who  have  renounced,  (a) 

It  may  be  implied  as  well  as  expressed.  It  is  im- 
plied when  the  Jidei-cofnmissaries  knowingly  concur  in 
the  sale,  (b) 

But  their  concurrence  is  not  to  be  inferred  from  their 
presence  at  the  time  of  such  sale,  or  from  their  at- 
testation of  the  instrument  of  sale  as  witnesses,  (c) 

Every  person  is  competent  to  create  aJidei'Cammissum 
who  has  the  capacity  required  by  the  law  for  that  form 
of  disposition  which  he  adopts  for  this  purpose.  If  he 
creates  it  by  testament,  he  must  be  competent  to  make  a 
testament  If  he  creates  by  donation,  he  must  be  compe- 
tent to  make  a  donation. 

The  capacity  required  for  these  modes  of  disposition, 
will  be  considered  hereafter.  The  person  cannot  be 
charged  with  a  fidei-commissum  except  in  respect  of  his 
having  derived  some  property  from  its  author.  He 
must,  therefore,  be  either  instituted  heir,  or  be  a  legatee 
universal  or  particular,  or  a  substitute  universal  or 
particular,  in  order  to  be  charged  with  ^fidei-commissum. 
'^  Ab  eo,  qui  neque  legatum,  neque  fidei-commissum, 
neque  hereditatem,  vel  mortis  causa  donationem  accepit, 
nihil  per  fidei-commissum  relinqui  potest."  (^d) 

A  debtor  may,  in  respect  of  the  debt  which  he  owes, 
be  charged  by  his  creditor  with  a  fidei-commissum,  (e) 

(a)  Sande,  de  Prohib.  Alien,  part  3,  c.  8,  n.  30.  Voet,  ib.  n.  65. 

(6)  Ib. 

(e)  Sande,  ib.  n.  38,  29.    Voet,  ib.  n.  65. 

(d)  God.  lib.  6,  tit.  42,  §  9.    Dig.  lib.  36,  tit.  1, 1.  1,  $  17.     Zoes.  lib.  36, 
tit.  1,  n.  7. 

(e)  Dig.  lib.  32,  de  Leg.  et  Fidei.  tit.  1, 1.  77,  and  tit.  3, 1.  37-     Voet,  dc 
Leg.etFidei.  n.  11.  Zoes.  lib.  36,  tit.  1,  n.  7.  Peres.  Cod.  lib.  6,  tit.  42,  n.  4. 
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Even  tliose  who  take  ab  intestato  may  be  charged  by 
their  ancestor  with  ^fidei-commissum.  ^^  Sciendum  est 
autem,  eorum  fidei-committi  quern  posse,  ad  quos  aliquid 
perventurum  est  morte  ejus :  vel  dum  eis  datur,  vel 
dum  eis  non  adimitur/'  (a) 

The  heirs  of  persons  may,  in  respect  of  the  property 
which  their  ancestor  derived  from  the  author  of  the  Jidei- 
cammissumj  become  charged  with  the  fidd-cammissum. 
Thus,  a  person  may  require  the  heir  of  his  heir  to  restore 
the  estate  to  a  third  person  two  years  after  the  death  of 
such  heir,  or  he  may  subject  the  person  who  should  be 
the  husband  of  his  heiress  and  in  community  of  goods 
with  her,  to  restore  to  a  third  person  such  part  of  his 
estate  as  had  composed  the  community.  The  heir  of  the 
author's  heir  in  the  one  case,  and  the  husband  of  his 
heiress  in  the  other,  become  chargeable  with  the  fidei" 
commtssum^  in  respect  of  the  property  which  they  had 
derived  from  him.  (b) 

If,  however,  he  had  charged  a  person  by  name  with  a 
Jidd-commissumy  but  to  whom  he  had  left  no  property, 
tiie  Jidei'Cammissum  would  be  void,  notwithstanding  the 
latter  might  really  be  the  heir  of  the  author's  heir,  or 
the  husband  of  the  heiress,  (c) 

The  person  thus  charged  may  be  incompetent  to  take 
for  his  own  benefit,  but  yet  he  may  be,  capable  of  taking 
upon  a  fidei-commissum  for  the  benefit  of  an  heir,  (d) 
^*  Si  fidei  mesB  committatur,  utj  quod  mihi  relictum  fuerit 
supra  quod  capere  possum,  alii  restituam ;  posse  me  id 
capere  constat."  (e) 

Thus,  although  a  statute  may  prohibit  the  husband  and 
wife  from  making  donati<ms  to  each  other,  yet  the  one 


(a)  Dig.  lib.  32,  tit.  Z,  §  6. 

(6)  lb. 

(c)  lb.     Voet,  de  Leg.  et  Fidei.  n.  16. 

{d)  Voet,  ib.  n.  9.    Voet,  lib.  36,  tit.  I,  n.  21. 

(e)  Dig.  lib.  32,  de  Leg.  et  Fidei.  3, 1.  28. 
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may  take  from  the  other  by  donation,  by  way  o^fidet- 
comrmssum  to  deliver  to  a  third  person,  (a) 

The  reason  for  allowing  a  person  incapable  of  taking 
for  his  own  benefit,  to  receive  property  in  trust  for 
another,  may  be  found  in  the  rule  "  aliud  est  capere, 
aliud  accipere.  Capere  cum  effectu  accipitur.  AcciperCy 
etsi  quis  non  accepit,  ut  habeat ;  ideoque  non  videtur 
quis  capere,  quod  erit  restituturus."  (b) 

A  fidei-commissary,  therefore,  will  not  fail  by  reason  of 
the  incapacity  of  the  person  who  is  burthened  with  it.  (c) 

The  persons  who  are  to  take  beneficially  under  the 

fidei'Commissumj  must  be  those  whom  the  law  considers 

competent  to  take  by  institution  or  donation.     In  the 

subsequent  consideration  of  those  titles  the  incapacities 

of  persons  to  take  thereunder  will  be  stated,  (d) 

It  has  been  seen  that  uniyerssl  fidei-commissaries  have 
the  power,  by  virtue  of  the  Senatus  Consultum  Pegasea- 
num,  of  compelling  the  instituted  heir  to  adiate  the  in- 
heritance in  order  that  they  they  may  obtain  the  benefit 
oi  the  fidei-commissum.  When,  therefore,  the  fiduciary 
heir  represents  the  inheritance  as  doubtful,  and  on  that 
account  refuses  to  adiate  it,  he  may  be  compelled  by  the 
fidei-commissary  to  do  so  and  make  restitution.  He  will 
then  be  neither  subject  to  the  loss  nor  derive  the  benefit 
attached  to  a  voluntary  adiation.  (e) 

This  power  may  be  exercised  not  only  before  the 
fiduciary  heir  has  decided   whether  he  will  renounce, 
but  even  after  he  has  actually  renounced  the  inheritance 
as  being  damnosa.  (f) 

There  is  scarcely  any  ground  on  which  he  can  ex- 
cuse himself  from  adiating  it  when  required  by  the  fidd- 
commissary.     Even  if  the  extent  of  the  fidei-commissum 

(a)  Rodenburg,  de  Conj.  Semet,  &c.,  c.  4,  tit.  2,  n.  38,  39,  40.    Peck,  dc 
Test.  Conj.  lib.  4,  c.  8,  n.  1.    Voet,  de  Leg.  et  Fidei.  n.  9- 

(b)  Dig.  Hb.  60,  tit.  16, 1.  71,  de  Verb.  Signif. 

(c)  Voet,  Ub.  36,  tit.  1,  n.  21.  (d)  Voet,  ib.   Zoes.  lib.  36,  tit.  I,  n.  3. 
(e)  Voet,  ib.  n.  40.                 (/)  Ib.  n.  41. 
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or.  its  validity  be  disputed,  he  may  be  compelled  to 
adiate  it  pending  this  contest,  (a) 

When  there  are  %e\er^{  fidei'Commissary  substitutes  in 
succession,  and  the  first  entitled  takes  no  step  to  compel 
adiation  by  the  fiduciary  heir,  the  last  in  succession  may 
compel  it,  nor  can  the  fiduciary  excxi^Q  himself  by  alleging 
that  it  had  not  been  required  by  the  first  in  succession.  (6) 

A  person  instituted  to  the  whole  inheritance  under  a 
fidei<omnmsum  to  restore  a  part  to  one  or  the  whole 
to  several,  may  be  compelled  by  one  of  the  fidei-com- 
tnissaries  to  adiate,  notwithstanding  another  of  the  fidei- 
commissaries  may  refuse  to  accept  the  other  part,  because 
the  fiduciary  heir  incurs  no  responsibility,  if  the  inhe- 
ritance be  doubtful,  and  he  has  been  compelled  by  the 
fidei-commissary  to  adiate  it.  In  this  case  the  whole 
inheritance  passes  to  that  fidei-commissary y  by  whom  he 
has  been  compelled  to  adiate.  (c) 

If  the  fidei-commissum  be  as  to  part  of  the  inheritance 
in  fiavour  of  one  absolutely^  and  as  to  another  part  in 
favour  of  another  on  a  certain  day^  or  on  the  performance 
of  some  condition,  there  is  nothing  to  prevent  the 
fidd-comndssary  of  the  part  given  absolutely,  from  com- 
pelling i^e  fiduciary  heir  to  adiate  the  whole  inheritance 
pending  the  condition  or  contingency,  and  the  person  en- 
titled to  the  part  subject  to  such  condition  or  contin- 
gency will,  when  it  takes  place,  have  the  benefit  of  the 
adiation.  {d) 

A  person  cannot,  however,  be  compelled  to  adiate 
part  of  the  inheritance  when  it  is  left  to  him  by  the 
title,  not  of  institution,  but  of  legacy,  with  the  burthen  of 
restoring  it  to  another,  because  it  is  not  enough  that  this 
trust  should  attach  to  the  property,  but  it  must  also  attach 
to  him  as  heir,  which  character  he  does  not  sustain,  (c) 

When  the  fiduciary  is  instituted  heir  not  as  to  the 


(fl)  Voet,  lib.  36,  tit.  1,  n.  42.  (Jb)  Voet,  lb. 

(c)  lb.  {d)  lb.  («)  lb.  n.  43. 
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whole,  but  as  to  a  part  only  of  the  inheritance,  and  in 
respect  of  such  part  ^l  fidei-comrnissum  is  created,  if  his 
co-heir  has  adiated  his  part  of  the  inheritance,  the 
fidtuAary  heir  burthened  with  \h\^  fidd'C(nmnksum  can- 
not be  compelled  to  adiate  against  his  will.  The  part, 
together  with  the  fidei-commissum  to  which  it  is  subject, 
will  accrue  to  such  co-heir.  If  his  co-heir  has  not 
adiated,  the  other  fiduciary  heir  may  be  compelled  to 
adiate  and  make  restitution,  and  if  the  co-heir  should 
renounce  his  part,  it  will  accrue  to  the  fidei-cammisMry 
of  the  other  part,  (a) 

If  two  persons  are  each  instituted  or  substituted  to 
moieties  of  the  estate  on  a  fidd-comrnxMum^  each  may  be 
compelled  to  adiate.  (i) 

Afidiunary  heir  simply  instituted  to  s,  fidei-commissum 
on  a  condition,  may  be  compelled  by  the  fidei-coTnmissary 
to  adiate  and  restore  pending  the  condition  to  which 
the  fidei-commissum  was  subject. 

In  a  subsequent  part  of  this  section  it  will  be  seen  that 
the  fiduciary  may  in  certain  cases  be  excused  from 
adiating  when  he  has  been  instituted  heir  under  a  condi- 
tion which  has  not  been  performed,  that  in  others  he  may 
be  compelled  to  perform  it,  or  that  it  may  be  performed 
by  the  fidei-commissary ^  or  its  performance  may  be  dis- 
pensed with,  (o) 

The  formal  proceeding  to  compel  adiation  had  fallen 
into  disuse  in  Holland.  If  it  was  made  apparent  that  the 
heir  would  not  adiate,  the  fidei-commissary  was  admitted 
ipso  jure.  The  fiduciary  heir  was  subject  to  the  same 
consequences  of  being  exempted  from  loss,  and  of  being 
deprived  of  the  advantages  he  would  have  derived  from 
his  voluntary  adiation,  which  followed  from  the  com- 
pelled adiation  under  the  civil  law.  (d) 

(a)  Voet,  lib.  36,  tit.  1,  n.  43.  (b)  lb.  (c)  Post  p.  160,  et  seq. 

(d)  Hugo  Grotios,  Manud.  ad  Jurisp.  Holl.  lib.  2,  c.  20,  n.  13.  Van 
Leeuwen,  Gens.  For.  lib.  3,  c.  10,  n.  15.  Neostad,  de  Pactis  Antenupt. 
obs.  22.    Voet,  lib.  36,  tit.  1,  n.  46. 
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Property,  the  subject  of  a  fidd-wmmsmm^  cannot  be 
alienated,  except  when  it  is  permitted  by  the  author,  or 
by  the  law,  or  by  the  parties  interested  in  it.  (a) 

The  civil  law  permitted  the  alienation  for  the  purpose 
of  providing  a  suitable  dowry  or  an  ante-nuptial  gift  for 
children.  But  the  testator  might,  by  an  express  prohi- 
bition, prevent  the  alienation  even  for  this  purpose,  (a) 

If  there  wastio  other  property  of  the  deceased,  and  the 
sale  was  required  for  the  purpose  of  paying  the  debts 
owing,  or  legacies  bequeathed  by  the  testator,  the  law 
authorises  its  sale,  (i) 

Property  which  would  be  deteriorated  by  being  kept, 
may,  with  the  authority  of  the  court,  be  sold  by  the 
jidMciary,  and  its  price  will  be  the  subject  of  restitution 
to  ^ejidei-camniissartf.  (c) 

Under  the  same  authority,  property  which  might  be 
kept  without  injury,  might  be  exchanged  for  that  which 
was  more  useful  or  beneficial  to  the  estate.  The  Jidudary 
might,  therefore,  either  acquire  servitudes,  or  discharge 
the  estate  from  servitudes  or  other  burthens  affecting  it, 
or  dispose  of  a  house  which  is  falling  into  decay  from 
age,  and  the  price  of  which  is  to  be  laid  out  in  some  other 
property  for  the  benefit  of  the  fidei-commissaries,  (d) 

He  may  mortgage  the  property  for  money  borrowed 
by  him,  for  the  purpose  of  discharging  some  public 
tax.  (e) 

If  a  case  should  occur  in  which  the  ^^t^oiarj^  heir  and 
the  vendee  were  both  ignorant  that  the  property  was 
the  subject  of  the  fidei-commissumy  and  the  ignorance 

(a)  Voety  lib.  36,  tit.  I,  n.  62.  Sande,  de  Prohib .  Alien,  part  3,  c.  8, 
B.  179 1S»  19-  Groenewegen,  ad  Cod.  lib.  6,  tit.  43,  Communia  de  Legatis, 
Novell  39. 

(h)  Gail],  lib.  2,  obs.  137>  n.  4,  10.  Sande>  de  Prohib.  Alien,  part  3,  c.  8, 
n.  8.    Yoet,  lib.  36,  tit  1,  n.  62. 

(c)  Voet,  lib.  36,  tit.  1,  n.  63.  Gaill,  lib.  2,  oba.  137,  n.  12.  Carpz. 
Defin.  For.  part  3,  const.  8,  def.  32. 

(4)  Neostad,  Curise  Sup.  De€iB>  74.    Yoet,  lib.  36,  tit.  1,  n.  63. 

Ce)  Voet,  ib. 

VOL.  II.  K 
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could  be  attributed  to  no  fault  on  their  part,  but  solely 
to  the  conduct  of  the  testator,  it  has  been  considered 
that  the  property  must  remain  with  the  purchaser,  and 
l^e  fiduciary  heir  pay  the  purchase  money  to  the  fidei- 
commissary,  (a) 

A  sale  may  also  take  place  with  the  concurrence  of 
all  the  persons  who  take  any  interest  under  the  fidd- 
commissum.  (b) 

An  alienation  made  by  the  fiduciary  not  warranted 
by  the  terms  on  which  the^dei-coinmi^tftttii  is  granted,  or 
by  the  law,  is  void  only  so  far  as  it  exceeds  the  Trebel- 
lian  portion,  or  legitima  or  both,  when  ihefidticiary  heir 
is  at  liberty  to  retain  them.  To  the  extent  of  such 
portions  it  is  valid,  and  will  be  deemed  a  satisfiaiction  of 
them,  (c) 

The  property  which  it  was  not  competent  for  the 
fiduciary  heir  to  alienate,  may  be  recovered  by  the^^/et- 
commissaryy  nor  will  he  be  barred  by  any  length  of  time 
which  may  have  intervened  between  the  alienation  and 
the  happening  of  the  event,  or  the  performance  of  the 
condition  on  which  his  title  accrued,  because  until  then 
he  could  not  interpose  to  assert  his  right,  {d) 

The  purchaser  is  not,  however,  liable  to  account  for 
the  intermediate  profits,  because  they  belong  not  Ao  the 
fidei-commissary^  but  to  t\ie  fiduciary  heir,  until  the  title 
of  the  fidei-commissary  vests,  (e)  If,  however,  the  fidei- 
commissary  should  be  the  heir  of  the  ^(/i^dary,  who  has 

(a)  Brunneman,  Cod.  lib.  6,  tit.  43,  L.  si  duobus  ult.  n.  20.  Sande,  de 
Prohib.  Alien,  part  3»  c.  7,  n.  10.    Voet,  lib.  36,  tit.  1,  n.  64. 

{h)  Voet,  ib.  n.  62.  Quotiens  ab  11,  Cod.  de  Fidei-com.  Dig.  lib.  30, 
tit.  1,  nihil  proponi,  120,  §  omnibus,  1.    Gaill,  lib.  2,  obs.  139,  n.  10. 

(c)  Sande,  de  Prohib.  Alien,  part  3,  c.  8,  n.  42.  Carpz.  Def.  For.  part  3, 
const.  8,  def.  35.  Neostad,  Curiee  Sup.  Decis.  21.  Voet,  lib.  36,  tit.  1, 
n.  64. 

(rf)  Sande,  de  Prohib.  Alien,  part  3,  c.  8,  n.  51,  67.  Decis.  Fris. 
Ub.  4,  tit.  5,  def.  16.  Gaill,  Hb.  2,  obs.  137,  n.  5, 6,  7.  Voet,  lib.  36,  tit.  1, 
n.  64. 

(e)  Sande,  de  Prohib.  Alien,  part  3,  c.  8,  n.  13,  and  c.  4,  n.  12.  Brun- 
neman.  Cod.  lib.  6,  tit.  43, 1. 17,  18,  19.    Voet,  lib.  36,  tit.  1,  n.  64. 
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« 

improperly  alienated  the  property,  he  cannot  recover 
back  that  part  in  respect  of  which  he  was  heir,  (a) 

The  debtors  to  the  estate  of  the  deceased,  are  per- 
fectly secure  in  paying  the  fiduciary  heir.  He  is  com- 
petent to  give  them  a  valid  discharge  for  the  respective 
sums  they  pay  him,  and  it  is  the  fault  of  the  fidd-com- 
missary  if  he  does  not  exact  adequate  security  from  the 
fiduciary  to  make  restitution,  (b) 

The  fruits,  or  product  of  the  land,  included  in  the  fidei- 
eammismm,  if  they  were  separated  from  the  ground  at 
the  death  of  the  testator,  are  also  part  of  i^e  fidei-coni' 
misnmij  for  which  the  fidticiary  heir  is  accountable  to  the 
fideir commissary y  and  against  which  he  may  set  off  the 
Trebellian  portion.  Those  which  are  gathered  by  the 
fiduciary  after  the  testator's  death,  but  before  the 
adiation  of  the  inheritance,  are  also  part  of  the  fidei- 
commissum,  to  be  set  off  against  the  Trebellian  portion,  (c) 
But  after  adiation  has  taken  place,  the  property  which 
previously  was  Jusreditas  jacensj  and  the  subject  of  the 
fidei-commissum^  becomes  patrimonium  Jueredisy  and  there- 
fore the  fruits  gathered  after  adiation  belong  to  him  until 
the  condition  be  performed,  or  the  event  happens, 
or  the  period  arrives  when  the  fidei-commissary  sub- 
stitute is  entitled  to  receive  the  estate,  (d) 

The  same  principle  is  applied  to  those  fruits  which 
were  gathered  by  the  heir  before  he  was  guilty  of  any 
delay  in  making  restitution,  as  in  the  case  of  the  fidei- 
commissary  taking  time  to  deliberate  whether  he  would 
accept  the  fidei-commissum.  But  if  the  fiduciary  him- 
self had  been  guilty  of  delay  in  making  restitution, 
he  must  account  to  the  fidei-commissary  for  the  fruits 
gathered  by  him  subsequent  to  the  period  when  he 
was  guilty  of  the  delay,  (e) 

(a)  Sande,  Deds.  Fris.  lib.  4,  tit.  5,  def.  20.    Brunneman,  ad  Pand.  lib.  36, 
tit  2,  n.  16.    Voct,  lib.  36,  tit.  1,  n.  64.  (6)  Voet,  ib.  n.  63. 

(e)  Voet,  lib.  36,  tit.  1,  n.  49.    Peres.  Ck>d.  lib.  6,  tit.  47,  n.  3. 
(rf)  Perei.  ib.    Voct,  ib.  n.  49.  («)  lb. 

k2 
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The  right  of  the  fiduciary  heir  to  the  benefit  of  the 
fruits  gathered  by  him  after  his  adiation  of  the  inhe- 
ritance, and  before  the  condition  happens  on  which  he 
is  to  make  restitution,  is  subject  to  the  following  ex- 
ceptions:— 1st.  If  the  testator  has,  with  a  view  to  the 
interest  of  the  fidei-commissary  alone,  postponed  the 
day  for  making  restitution,  because  in  that  case  the 
fiduciary  seems  rather  to  be  entrusted  with  the  admi- 
nistration of  the  intermediate  fruits,  than  to  have  any 
beneficial  interest  given  to  him.  2nd.  When  the  testator 
expressly  provides  that  the  fruits  should  be  restored. 
3rd .  When  the  testator  has  directed  that  the  fiduciary 
heir  should  restore  what  remains  at  his  death,  because, 
although  he  has  given  such  heir  the  free  enjoyment  of 
the  profits  for  his  use  during  his  life,  yet  he  seems  also 
to  intend  that  what  he  has  not  required  for  that  purpose 
should  go  over  to  the  fidet-commissary.  (a) 

Although  the  fiduciary  may  be  entitled  to  retain  the 
fruits,  yet,  if  they  are  equal  to  the  Trebellian  portion, 
they  are  to  be  considered  as  received  in  satisfaction,  so 
that  on  giving  up  the  corpus  of  the  estate,  he  cannot  claim 
to  deduct  from  it  any  part  of  such  portion  except  that 
which  the  fruits  have  been  insufficient  to  satisfy,  (b) 

The  fidei-commissary  who  insists  that  the  fruits  have 
satisfied  or  exceed  the  Trebellian  portion,  is  bound  to 
prove  the  quantity  gathered,  (c) 

The  same  rule  is  applied  to  the  interest  on  debts 
which  form  part  of  the  inheritance  subject  to  the  fidei-- 
commissum.  (d) 

The  deduction  from  the  Trebellian  portion  of  the 
fruits  or  product  received  by  thefiduciaryheiv  is  not  made 
when  the  fidu4nary  heir  is  the  child  of  the  testator,  (e) 

(a)  Cujac.  lib.  12,  obs.  1,  10.     Gaill,  lib.  2,  obs.  133>  n.  2.     Perez.  Cod. 
lib.  6,  tit.  49>  n.  16.  (b)  Perez,  ib  n.  17. 

(c)  Neo6tad>  Curiae  Sup.  decis.  27.      Voet,  lib.  36,  tit.  1,  n.  50. 

(d)  Perez.  Cod.  lib.  6,  tit.  47,  n.  3. 

(e)  Sande,  Decis.  Fris.  lib.  4,  tit  7,  def.  5.      Van  Leeuwen,  Cens.  For. 
lib.  3,  c.  9,  n.  4,  6,  6,  7.     Voet,  lib.  36,  tit.  1,  n.  61. 
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And  he  may  take  out  of  the  carpus  of  the  inheritance, 
as  well  the  legiiima^  as  the  Trebellian  portion,  (a) 

Nor  can  the  will  of  the  testator  deprive  him  of  this 
privilege.  (6) 

This  indulgence,  however,  is  confined  to  the  im- 
mediate children  of  the  deceased,  and  is  not  extended 
to  their  descendants  or  representatives,  (c) 

In  making  the  computation  of  the  fruits  which  are  to 
be  restored  or  set  off  against  these  two  portions,  the 
fmits  gathered  from  thede  portions  are  not  to  be  in- 
cluded, {d) 

When  a  child  is  burthened  with  an  universal  Jidei- 
cammissunij  he  is  allowed,  in  conformity  with  the  canon 
law  which  has  been  adopted  in  most  countries,  to 
deduct  as  well  the  legitma^  as  the  Trebellian  por- 
tions, {e) 

The  right  of  the  children  to  make  this  deduction  will, 
in  the  event  of  their  death  before  the  restitution  of  the 
fidd'commusium^  or  the  deduction,  be  transmissible  to 
their  heirs,  notwithstanding  the  will  of  any  of  them 
should  contain  a  direction  that  the  will  creating  the 
jidd'-comrmsmm  should  be  fully  carried  into  effect.  Such 
direction  will  not  be  considered  an  implied  renunciation 
of  the  Trebellian  portion.  {/) 

If  a  devise  were  made  to  a  person  in  trust,  that  what 
remained  of  the  inheritance  at  the  time  of  his  death 
should  be  delivered  to  another,  the  devisee  would  be 
required  to  give  security,  that  one-fourth  should  be 
remaining,  but  he  might  alienate  the  other  three-fourth^ 
by  any  disposition  inter  vioos^  although  not  by  his  will. 

Ca)  Sande,  Decis.  Fris.lib.  4,  tit.  7,  def.  5.  Van  Leeuwen,  Cens.  For.  lib.  3, 
c  9,  n.  4, 5, 6, 7.    Voet,  lib.  36,  tit.  1,  n.  51.  (6)  lb. 

(c)  Gain,  Mb.  2,  obs.  133.  Cbristin.  vol.  I,  decis.  318.  Someren,  de 
Bepnes.  c.  6,  n.  23.    Voet,  lib.  36,  tit.  1,  n.  51.  (d)  Voet,  ib. 

(e)  Voet,  ib.  n.  52.  Vinnius,  Select.  Quaest.  lib.  2,  c.  29.  Perez.  Cod. 
lib.  6,  tit.  49,  n.  11. 

if)  NeoBtad,  Curiae  Holl.  decis.  3,  quaest.  3.  Carpz.  Def.  For.  part  3, 
const.  U,  deL  25.     Voet,  lib.  36,  tit.  I,  n.  53. 
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If  more  than  one-fourth  remained  at  the  time  of  his 
death,  he  would  be  entitled  to  deduct  from  it  the  Tre- 
bellian  portion,  (a) 

Donations  by  the  fiduciary  y  in  this  case,  unless  made 
with  the  fraudulent  design  of  ^'A^'&&vi^^  the  fidd-com- 
mismm,  would  be  considered  authorised  by  the  power  of 
disposition  which  he  possessed,  (h) 

The  testator  frequently  adds  to  his  will  an  inventory 
of  the  property  which  he  subjects  to  ihe  fidn-commissum. 
It  is  the  duty  of  the  fiduciary  heir  to  make  such  in- 
ventory at  the  time  he  adiates  the  succession,  (c) 

The  fidd'Commissary ^  or  even  the  most  remote  sub- 
stitute, in  the  absence  of  those  who  take  before  him,  is 
entitled  to  insist  on  the  fiduciary  heir  giving  security 
to  make  restitution,  {d) 

In  Holland,  the  husband  and  vdfe  sometimes  join 
in  making  one  will,  by  which  they  institute  each  the 
heir  to  the  other,  with  a  power  of  alienation,  but  at  the 
same  time  provide  that  what  should  be  found  remaining 
at  the  death  of  the  survivor  should  be  equally  divided 
between  the  lawful  heirs  of  the  one  who  died  first,  and 
those  of  the  survivor.  In  this  case  no  security  is  re- 
quired for  reserving  a  fourth  part,  but  it  is  the  nature  of 
the  disposition,  that  what  remains,  whether  increased  by 
the  industry  or  resources  of  either,  or  diminished,  should 
be  equally  divided  amongst  their  respective  relations,  {e) 

In  fidei'Commissaj  created  by  testament,  ii  the  fiduciary 
heir  voluntarily  adiates  the  inheritance,  and  the  fidei- 
commismm  exceeds  three-fourths,  he  is  entitled  to  retain 
one-fourth  out  of  the  whole  inheritance.  This  is  called 
the  Trebellian,  and  sometimes  the  Pegasean  portion,  (f) 
It  is  distinguished  from  the  Falcidian,  because  it  is 

(a)  Voety  lib.  36,  tit.  1,  n.  54.  Sande,  Decis.  Fris.  lib.  5,  tit.  3,  def.  4. 
Gomez,  Var.  Resol.  torn.  1,  c.  5,  n.  16.  Carpz.Def.  For.  part  3,  const.  8, 
def.  37.    Van  Leeuwen,  Cens.  For.  lib.  3,  c.  7,  n.  16. 

(jb)  Voet,  ib.  n.  64.  Van  Leeuwen,  Cens.  For.  lib.  3,  c.  7,  n.  16, 16. 

(c)  Voet,  lib.  36,  tit.  1,  n.  36.  (d)  Voet.  lib.  36,  tit.  3,  n.  1. 

(e)  Voet,  ib.  tit.  1,  n.  56.  (/)  lb.  n.  47. 
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deducted  by  the  heir,  who  is  burthened  with  the  resti- 
tution of  the  inheritance;  but  the  Falcidian  portion 
is  deducted  by  the  person  instituted  absolutely  as  heir, 
but  at  the  same  time  charged  with  legacies  which  exceed 
three-fourths  of  the  value  of  the  inheritance,  (a) 

Again,  in  computing  the  Falcidian  portion,  the  de- 
duction from  it  is  made  of  those  things  only  which  the 
heir  takes  jure  fuBreditario.  But,  from  the  Trebelliau 
portion  is  made  the  deduction,  not  only  of  those  things 
which  he  takes  by  that  title,  but  also  of  every  thing 
which  he  receives  from  any  other  cause.  (J) 

If,  by  a  mistake  in  fact,  he  restore  more  than  three- 
fourths,  he  is  entitled  to  recover  the  excess.  It  is  dif- 
ficult to  suppose  that  such  a  mistake  should  exist,  and 
hence  the  presumption  is,  that  he  intended  to  renounce 
his  right  to  retain  it.  The  burthen,  therefore,  of  proving 
this  mistake  rests  on  him.  (c) 

The  fiduciary  y  notwithstanding  he  is  in  indigent  cir- 
cumstances, may  restore  the  whole  inheritance  without 
retaining  the  one-fourth,  although  his  creditors  may  thus 
be  prejudiced,  {d) 

So,  although  gifts  between  husband  and  wife  are  pro- 
hibited, yet,  the  husband  charged  with  a  fidei-commis- 
sum in  favour  of  his  wife,  may  make  restitution  of  the 
whole  inheritance  without  retaining  the  one-fourth,  (d) 

The  Trebellian,  like  the  Falcidian  portion,  is  to  be 
deducted  from  the  whole,  and  not  from  any  particular 
part  of  the  inheritance,  when  the  fidei-commissum  extends 
to  the  whole,  unless  it  be  otherwise  agreed  between  the 
parties,  or  ordered  by  the  adjudication  of  a  judicial 
tribunal,  (e) 

Against  this  Trebellian  portion  may  be  set  off,  not 
only  that  which  might  be  set  off  against  the  Falcidian 
portion,  but  some  things  which  could  not  be  set  off  s^ainst 

(a)  Perez,  ad  Cod.  lib.  6,  tit.  49>  n.  9.  (b)  Perez,  ib. 

(e)  Voet,  lib.  36,  tit.  I,  n.47.  Neoetad,  Curise  HoU.  decis.  5.        (d)  lb. 
{e)  Voet,  ib.  n.  48.    Peregri.  de  Fidei-com.  art.  3,  n.  26,  27. 
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the  latter.  Thus,  whatever  the  fiduciary  received,  not 
only  as  heir,  but  as  legatee,  as  well  as  that  which  he 
may  have  received  from  a  co-heir  or  fid^-comnmsary 
for  the  purpose  of  performing  a  condition,  would  be 
brought  against  this  portion.  The  ground  of  the  dis- 
tinction is,  that  the  heir  who  is  burthened  with  legacies 
sustains  all  the  charges  to  which  the  inheritance  is 
subject,  but  when  he  is  charged  with  the  fidei-cam- 
missumj  he  becomes  relieved  from  them,  when  he  de- 
livers up  the  property  to  itie  fidei-commissary,  (a)  The 
right  to  deduct  the  Trebellian  portion  ceases  for  the 
same  causes^  and  in  the  same  cases  as  those  in  which 
the  right  to  deduct  the  Falcidian  portion  ceases,  as  when 
the  testator  expressly  prohibits  the  deduction,  unless  in 
the  case  of  children  in  the  first  degree ;  although  in 
the  case  of  grand-children  such  express  prohibition  is 
permitted.  (6) 

The  Trebellian  portion  cannot  be  deducted  when  the 
fidei-commissum  has  been  created  for  pious  purposes,  (c) 

The  heir  who  has  been  compelled  to  adiate,  forfeits 
the  right  to  deduct,  (d) 

The  property  subject  to  the  fidei-commissum  having 
once  borne  the  burthen  of  the  deduction,  is  not  again 
liable  to  it.  Upon  the  second  fidei-commissary  taking, 
the  deduction  is  not  to  be  made  unless  the  &Tst  fiduciary 
abstained  from  making  it  in  favour  of  the  first  fidei- 
commissary,  (e) 

I{  Hie  fidei-commissary  first  in  succession  has  compelled 
the  fiduciary  heir  to  adiate  and  restore,  and  thus  has 
obtained  the  whole  inheritance  without  any  deduction, 
he  is  also  bound  to  restore  the  whole  inheritance,  nor 

(a)  Zoes.  lib.  36,  tit.  ] ,  n.  97,  98.  See  Fachin.  6,  Controvera.  c.  15. 
Gujac.  lib.  8,  obs.  4.  Donnell.  Comm.  Jur.  Civil,  lib.  7,  c.  30 ;  lib.  8,  c.  26. 
Fab.  Conject.  lib.  6,  c.  3,  4.    Voet,  lib.  36,  tit.  1,  n.  48* 

(b)  Vinnius,  Select  Quest,  lib.  2,  c.  8.  Voet,  ib.  n.  57.  Someren,  de 
Repnra.  c.  6,  n.  20.  (c)  Voet,  ib.  (d)  Ib. 

(e)  Fab:  Cod.  lib.  6,  tit  26,  def.  1.  Van  Leeuwen,  Cens.  For.  lib.  3,  c.  9, 
n.  7.    Voet,  ib.  n.  57. 
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can  he  retain  the  Falcidian  fourth,  or  make  any  deduction 
sjgaiinet  the  Jidei'Cafnmissary  who  is  to  take  after  him.  (a) 

This  deduction  takes  place  notwithstanding  the  Jidu- 
aary  heir  is  allowed  by  the  testator  to  retain  some 
specific  property  on  account  of  it,  and  he  is  required 
to  give  up  the  residue,  if  that  which  he  is  allowed  to 
retain  is  not  equal  to  the  fourth.  The  difference  between 
that  and  the  fourth  is,  in  this  case,  to  be  made  up  from 
the  rest  of  the  property.  (6) 

It  may  be  claimed,  notwithstanding  the  testator  has 
prohibited  the  alienation  of  the  inheritance  out  of  the 
family ;  although  such  a  prohibition,  in  respect  of  any 
particular  thing  the  subject  of  a  legacy,  would  exclude 
the  deduction  of  the  Falcidian  fourth.  There  is  in  this 
respect  a  distinction  between  the  Trebellian  and  Falci- 
dian portions,  which  is  founded  on  the  consideration 
that  the  heir  might  retain  the  Falcidian  fourth  from 
other  parts  of  the  inheritance,  but  the  universal  ^c^uciary 
heir  would  derive  no  benefit  whatever,  if  he  were  not 
permitted  to  retain  the  Trebellian  portion,  (c) 

The  right  to  the  Trebellian  portion  is  not  forfeited  in 
consequence  of  the  fiduciary  heir  having  adiated  the 
inheritance,  the  subject  of  the  fidei-commissum^  without 
an  inventory.  The  reason  on  which  the  law  refuses  the 
Falcidian  portion  to  the  heir  when  he  has  made  no 
inventory,  does  not  apply  to  the  case  of  the  fiduciary. 
The  universal  fiduciary  represents  the  testator,  and 
relinquishes  to  the  fidei-commissary  the  whole  inheritance 
which  he  has  received,  such  as  it  may  be,  and  whether 
beneficial  or  otherwise.  But  when  the  heir  is  bur- 
thened  with  a  legacy,  the  testator  has  imposed  on  him 
the  obligation  of  delivering  that  legacy,  under  the  im- 
pression, however  erroneous  it  may  prove  to  have  been, 
that  his  estate  was  more  than  sufficient  to  admit  of  it. 

(a)  Voct,  lib.  36,  tit.  1,  n.  57.  (b)  Voct,  ib.  n.  58. 

(c)  Matthteus,  de  Success,  disp.  13,  n.  17.  Groenewegen,  ad  Grotii 
Maniid.  ^b.  2,  c.  20,  n.  16.  Neostad,  Cur.  Holl.  decis.  5.  Sande.  de  Prohib 
Alien,  part  3,  c.  8,  n.  47>  48.    Voet,  lib.  36,  tit.  1,  n  58. 
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The  presumption,  j'ttm  et  dejure  is,  that  the  inheritance 
is  sufficient,  when  the  heir  adiates  it  without  an  in- 
ventory, (a) 

Although  it  is  true  that  the  heir  is  deprived  of  his 
Ugitima,  as  well  as  Falcidian  portion,  when  by  adiating 
the  inheritance  without  an  inventory,  he  has  afforded 
the  presumption  that  the  estate  is  fully  adequate  to  the 
payment  of  all  the  charges  affecting  it,  and  has,  by  the 
want  of  such  inventory,  precluded  himself  and  others 
from  showing  what  the  estate  really  was,  yet  it  is  other- 
wise with  respect  to  the  Ugitima  of  him  who  is  burthened 
with  an  universal  fidei-commissum^  for  the  latter  may 
retain  the  legitimaf  as  well  as  the  Trebellian  portion,  (b) 

The  effect  of  restitution  made  by  the  fiduciary  is,  that 
all  the  burthens  to  which  the  inheritance  was  subject 
become  transferred  to  the  fidei-commissary  rateably, 
according  to  the  proportion  of  the  inheritance  which  is 
restored  to  him,  whilst  the  fiduciary  is  subject  to  a 
rateable  proportion  of  them,  in  respect  of  that  part  of 
the  inheritance  which  is  retained  by  him.  (c) 

But  although  the  Trebellian  portion  of  ^e  fiduciary 
heir  is  subject,  rateably  with  the  rest  of  the  inheritance, 
to  the  debts  of  the  testator,  it  is  not  subject  to  any  part 
of  the  legacies  he  has  given,  (c) 

When  the  inheritance  has  been  adiated  without  the 
inventory,  and  the  fidei-commissary  has  accepted  the 
fidei-cammissumj  he  is  bound  to  pay  all  the  debts  and 
legacies,  because  it  is  presumed  that  the  estate  which 
he  has  received  is  sufficient  for  that  purpose,  (d) 

If,  however,  he  should  be  insolvent,  so  that  neither 
his  own  estate,  nor  that  which  he  has  received  by  virtue 

(a)  Neostad,  Cur.  HolL  decit.  3.  Christin.  voL  1,  decia.  317*  n.  4.  Gaill» 
lib.  2,  obs.  138.  Van  Leeuwen,  Cens.  For.  lib.  3,  c.  9,  n.  6.  Voet,  lib.  36, 
tit.  1,  n.  58.  Groenevegen,  ad  Auth.  sed  cum  Test.  Cod.  ad  Leg.  Falc. 
Zoe8.  ad  Pand.  lib.  28,  tit.  8,  n.  17.       Perez,  lib.  6,  tit.  30,  de  Jure  Delib. 

n.  15. 

(b)  Gaill,  lib.  2,  obs.  138,  n.  U.    Voet,  lib.  36,  tit.  1,  n.  59. 

(c)  Voct,  ib.  n.  60.  (rf)  Voet,  ib. 
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of  the  fidd-canmdsgum  is  sufficient,  it  seems  that  the 
fiduciary,  who  has  adiated  without  an  inventory,  may  be 
proceeded  against  for  the  recovery  of  such  of  the  legacies 
as  ^e  fidei'COTmmissary  may  have  been  unable  to  pay.  (a) 

The  property  which  is  tihie  subject  of  the  fidei-commis' 
sum  is  to  be  restored  at  the  time  prescribed  by  the  tes- 
tator, and  when  no  particular  time  has  been  prescribed, 
ihe  fiduciary  is  bound  to  restore  it  immediately,  (b) 

Unless  the  testator  has  expressed  a  contrary  intention, 
the  effect  of  instituting  two  persons  is  not  to  suspend 
the  substitution  until  the  death  of  both  the  institutes, 
bat  as  each  dies,  his  share  devolves  on  the  substitute,  (c) 

The fidticiary  heir  may,  before  the  condition  happens 
on  which  the  fidei-cammissary  could  demand  it,  deliver 
over  the  property  to  him,  because  by  this  act  he  preju* 
dices  himself  alone,  for  the  fiduciary  remains  liable  to 
those  who  may  become  entitled  to  it,  in  consequence  of 
the  decease  of  the  persons  to  whom  as  being  of  nearer 
degree,  the  fidei-commissum  would,  on  the  happening 
of  the  condition,  have  belonged,  (d) 

A  compromise  between  the  fiduciary  and  those,  who 
if  they  had  not  died  before  the  condition  happened, 
would  have  succeeded  to  the  fidei-commissum^  will  not 
prejudice  others  who,  in  consequence  of  their  death, 
have  become  entitled,  (a) 

The  restitution  of  the  fidei-commissum  may  be  made 
by  actual  delivery,  or  by  letter,  or  by  attorney ;  but  if 
the  fiduciary  be  not  of  age,  it  must  be  made  by  his 
guardian.  (/) 

It  must  be  made  according  to  the  inventory  which 
l^efidudary,  on  adiating  the  inheritance,  ought  to  have 

(a)  Voet,  lib.  36,  tit.  1,  n.  60.  (6)  lb.  n.  34. 

(e)  Gomes,  Yar.  Resol.  torn.  1,  c.  5,  n.  21.  Pereg.  de  Fidei-com.  art  13. 
Mantica,  de  Conj.  ult  Volunt.  lib.  1 1,  c.  5,  &.  17, 18.  Reap.  Jur.  Ultraj. 
part  3,  cona.  142,  143.  Voet,  lib.  28,  tit.  de  Vulg.  et  PupilL  Subatit.  u.  6. 
Fab.  God.  lib.  6,  tit  20,  def.  13. 

(4)  Voe^  lib.  36,  tit  1,  n.  34. 

(e)  Voet,  ib.  n.  34.  (/)  Voct,  ib.  n.  34,-35. 
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made,  nor  can  he  be  relieved  by  the  testator  from  the 
obligation  to  make  it.  (a) 

The  fiduciary  J  in  making  such  restitution,  is  entitled 
to  deduct  any  debt  owing  to  him  by  the  testator,  be- 
cause the  devise  to  him  on  a  fidex-amamssum  does  not 
extinguish  any  debt  which  may  be  due  to  him.  (6) 

Neither  is  he  bound  to  deliver  up  property  belong- 
ing to  himself  found  amongst  the  effects  of  the  testator, 
notwithstanding  it  may  have  been  bequeathed  to  a  third 
party,  nor  that  which,  from  the  error  or  imprudence 
of  the  judge,  or  the  folly  of  a  third  person,  has  been 
acquired  by  the  fiduciary  heir,  or  which  had  been 
given  to  the  fiduciary  by  the  testator  in  his  life-time, 
or  popular  actions,  unless  they  had  been  prosecuted  in 
the  testator's  life-time,  so  that  he  had  acquired  a  right 
in  them,  (c) 

A  bequest  to  ihe  fiduciary  heir,  which  is  specific  and 
distinct  from  inheritance,  prcslegatum^  forms  no  part  of 
the  fidei-commissary  inheritance,  and  therefore  is  not  to 
be  given  up  to  the  fidei-commissary.  The  only  case  in 
which  the  fiduciary  heir  would  have  to  give  up  a  bene- 
ficial interest  which  he  had  taken  under  the  will,  would 
be,  where  it  had  devolved  on  him  in  his  character,  and 
by  his  title  of  heir,  and  when,  therefore,  it  would  form 
part  of  the  inheritance  which  was  the  subject  of  the 
fidei'-commissum.  Whether  the  heir  takes  any  thing 
absolutely,  and  in  his  own  right,  and  to  which  the  fidei- 
commissum  does  not  extend,  or  whether  every  interest 
or  bequest  which  he  takes  is  included  in  the  fidd-cam- 
missum,  and  to  be  given  up  as  part  of  it,  are  questions  of 
intention  on  i;he  part  of  the  testator  which  are  to  be 
ascertained  from  the  language  of  his  will,  (d) 

(a)  Voet,  lib.  36,  Hi. I,  il36.    lb.  titUtiilruct.Quemad.  lib.  7»  tit9>  n.  3. 

(ft)  Voet,  lib.  36,  tit.  1,  n.  36.  Wissenbach,  ad  Pand.  h.  t.  vol.  2,  diap.  9, 
n.  19.    Mantica,  de  Conj.  Ult.  Volunt.  lib.  7,  tit.  6,  n.  13.         (c)  Voet,  ib. 

id)  Fab.  Cod.  lib.  6,  tit.  25,  ad  Senatus  Consult.  Trebell.  def.  28.  Man- 
tica,  de  Conj.  Ult.  Volunt.  lib.  7,  tit.  7,  n.  4.  Gaill,  lib.  2,  obs.  135,  n.  9. 
Vqet,  lib.  36,  tit.  1,  n.  37. 
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When  the  testator  expressly  prohibits  the  alienation 
of  any  prcelegatum  out  of  the  family,  and  at  the  same 
time  the  inheritance  is  to  be  given  up  to  a  stranger,  it 
is  clear  that  the  prcelegatufn  is  not  included  in  the  fidei- 
commissum  of  the  inheritance,  (a) 

If  a  Jidudary  heir  instituted  only  to  a  moiety  of 
the  inheritance,  succeeds  to  the  other  moiety  by  the  jtis 
accrescendij  in  consequence  of  the  inability  or  unwilling- 
ness of  the  co-heir  to  adiate  it,  the  latter  moiety,  which 
has  thus  accrued,  must,  with  the  other  moiety,  be  de- 
livered up  by  him,  (b) 

If,  however,  the  fidudary  heir  had  succeeded  to  the 
other  moiety  by  a  distinct  substitution  contained  in  the 
testator's  will,  he  would  be  entitled  to  retain  it,  unless 
he  has  been,  in  respect  of  his  sustaining  the  character 
of  fiduciary  heir,  compelled  to  adiate  the  inheritance ; 
in  that  case,  he  is  deprived  of  any  advantage  which  he 
might  have  derived,  if  the  adiation  had  been  volun- 
tary, (c) 

Debts  morally  due  to  the  deceased,  and  paid  to  the 
heir,  legacies  which  cannot  be  demanded,  the  amount 
of  losses  which  the  inheritance  has  sustained  by  the 
fraud  or  default  of  ihe  fiduciary j  constitute  part  of  the 
inheritance,  the  subject  of  the  fidd-comrmssum,  to  be 
paid  over  to  the  fidei-commissary,  (d) 

A  request  contained  in  the  codicil  that  the  devisee 
should  hand  over  the  succession  which  has  been  left  to 
him,  will  include  that  which  has  been  given  as  well  by 
the  will,  as  by  the  codicil,  (e) 

It  is  competent  for  the  fiduciary  to  deduct,  either  by 
way  of  retainer,  or  to  recover  by  action,  such  expenses  as 


Ca)  Gail],  lib.  2,  obs.  135,  n.  9.  Pereg.  de  Fidei-com.  art.  7»  n.  30.  Menoch. 
de  Pnes.  lib.  4,  piKs.  194,  195.  Fab.  Cod.  lib.  6,  tit.  25,  ad  Senatus  Con- 
8iih.  TrebelL  def.  28.  Gomez,  Var.  Resol.  torn.  1,  c.  5,  n.  18.  Yoet,  lib.  36, 
tit  1,  n.  37. 

(b)  Voet,  ib.  n.  38.    Gomez,  Var.  ResoL  torn.  I,  c.  5,  n.  19. 

(c)  Voet,  ib.  id)  Ib.  n.  39.  (e)  Ib. 
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have  been  incurred  by  him  on  account  of  the  inherit- 
ance, including  those  incident  to  his  adiation  of  it,  viz., 
public  taxes,  the  expense  of  preserving,  repairing,  or 
rebuilding  houses  on  the  property,  which  may  have 
fallen  down  or  been  destroyed  by  fire,  the  amount  which 
he  has  advanced  in  paying  the  legacies  or  debts  which 
affected  the  inheritance,  and  the  like.  He  is  entitled  to 
deduct  or  sue  for  those  expenses  and  improvements 
which  would  be  allowed  to  a  hand  fide  possessor,  (a) 

The  preceding  substitutions  direct  and  fidei-cfmrms- 
sarj/y  and  the  various  modifications  of  ownership  which 
they  effect,  have  been  created  by  testamentary  dis- 
position. 

It  is,  however,  competent  to  put  an  estate  in  the 
strictest  settlement  by  act  inter  vivos. 

Whatever  limitations  are  admissible  in  a  testament, 
are  equally  admissible  in  a  donation.  Property  of 
every  description  in  commerdoj  which  might  be  the  sub- 
ject of  sale,  pledge,  or  bequest,  may  be  the  subject  of 
donation.  It  may  be  made  by  all  those  who  have  by 
law  the  free  disposition  of  their  estate.  The  principal 
difference  between  settlements  made  by  donation  and 
those  by  testament,  consists  in  the  irrevocability  by  the 
donor  of  the  former,  whilst  the  latter  are  revocable  by 
him  at  any  time  before  his  death,  (b) 

A  proper  donation  is  that  in  which  the  donor  makes 
the  gift  with  the  intention  that  it  should  become  the 
property  of  the  donee,  and  in  no  case  revert  to  himself, 
and  when  there  exists  no  other  consideration  for  making 
it,  than  the  desire  to  exercise  his  liberality.  All  other 
donations  are  called  impropruB.  (c) 

The  donation  is  made  by  the  actual  delivery  of  the 

(a)  (jdiU,  lib.  2,  obs.  121,  n.  12.  Gomes,  Var.  Res.  torn.  I,  c.  12,  n.  40. 
Sande,  de  Prohib.  Alien,  part  3,  c.  8,  n.  57.    Voet,  lib.  36,  tit.  1,  n.  61. 

(jb)  Cod.  lib.  8,  tit.  66,  de  Revocandis  Don.  1.  1,  3,  4,  5.  Perez,  ad  Cod. 
h.  t.  n.  1.    Voet,  Ub.  39,  tit.  5,  n.  22.    Zoes.  lib.  39i  tit.  5,  n.  73. 

(c)  Dig.  lib.  39>  tit.  5, 1.  1.  Zoea.  ad  Pand.  h.  t.  n.  4.  Voet,  lib.  39*  tit.  5, 
n.  3.    Perez.  Cod.  lib.  8,  tit.  54,  n.  1,  2. 
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things,  or  by  pact  or  stipulation  to  deliver  it  at  some  fiiture 
period.  In  the  latter  case  the  donee  has  an  action  to 
compel  its  delivery,  (a) 

The  donation  by  act  inter  vivos  is  equally  irrevocable, 
whether  it  be  accompanied  by  actual  delivery  of  the 
subject,  or  whether  it  rests  on  pact  or  stipulation,  and 
the  delivery  is  to  be  made  at  a  future  period.  A  donation, 
in  which  the  donor  declares  se  danare  post  mortem  mam^ 
is  as  irrevocable,  as  if  the  possession  of  the  subject  had 
been  transferred  by  him  to  the  donee.  (5) 

In  many  respects  and  for  many  purposes  a  donation  is 
treated,  and  by  some  jurists  even  described  as  a  contract. 
The  person  to  whom  the  donation  is  made  must  be  a  party 
to  it  by  the  actual  acceptance  of  that  which  is  given,  (c) 

The  irrevocability  and  obligatory  effect  of  a  donation 
depend  on  the  acceptance  by  the  donee,  which  may  take 
place  in  person,  by  procuration,  or  by  letter,  (d) 

If  the  donation  be  to  an  infant  in  esse,  or  to  a  person 
non  compos,  the  acceptance  is  to  be  made  by  the  guardian 
or  curator,  (e)  If  the  infant  be  in  ventre  sa  mere,  the  ac- 
ceptance is  made  on  his  behalf  by  the  person  under 
whose  authority  he  will  be  placed  on  his  birth,  (c) 

The  concurrence  of  the  donor  and  donee,  must  take 

(a)  Cod.  de  Donation,  1.  35.    Voet,  lib.  Z9,  tit.  5,  n.  19. 

(6)  Dig.  lib.  39,  tit.  6,  1.  42,  Seja.  cum  Bonis,  §  cum  Pater  1,  ff.  de 
Mortis  CaiiB&  Donat.  §  post  mortem  13,  et  §  Ita  Autem  15,  Instit.  de 
Inatil.  Stipulat.  1.  nam.  si  cum  Moriar.  17,  ff.  de  Condict.  Indeb.  1.  £cni- 
pulosam  11,  C.  de  Contrab.  et  Conmiit.  Stipulat.  Carpz.  Def.  For.  part  2, 
const.  12,  def.  24.  Respons.  Juris.  Holl.  part  1,  cons.  18,129,1^.  Menoch. 
de  PrsBs.  lib.  3,pr»8.  35.  A.  Fab.  C.  lib.  8,  tit.  37,  def.  31.  Voet,  lib.  39, 
tit.  5,  n.  4. 

(c)  Voet,  lib.  39,  tit.  5,  n.  2.  Zoes.  lib.  39,  tit.  5,  n.  33,  34.  Dig.  lib.  39» 
tit,  5,1.  boc  jure  utimur  19,  §  non  potest  2.  1.  10,  Dig.  .lib.  44,  tit.  7,  de 
Oblig.  et  Act,  1.  55,  in  omnibus.  Sande,  Decis.  Frisc.  lib.  5,  tit.  1,  def.  1. 
izomes,  Var.  Resol.  torn.  2,  c.  4,  n.  1, 2.  Perez.  Cod.  h.  t.  n.  23.  A.  Wesel, 
de  Con.  Soc.  tr.  2,  c.  1,  n.  86.  (rf)  Voet,  lib.  39,  tit.  5,  n.  11. 

(e)  Cod.  lib.  8,  tit.  54,  1.  26,  Si  qms  in  emancipatum.  Gomez,  Var. 
Resol.  torn.  2,  e.  4,  n.  2,  3,  et  seq.  Zoes.  lib.  39,  tit.  5,  n.  67,  68.  Sande, 
Deds.  Frisc.  lib.  5,  tit.  1,  def.  1.  Grotius,  Manud.  ad  Jurisp.  Holl.  lib.  3, 
c.  %  n.  19, 20.  Groenewegen,  ad  1. 19,  Dig.  de  donat.  Voet,  lib.  39,  tit.  5, 
n.  12. 
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place  in  order  to  render  the  donation  perfect.  If  either 
one  or  the  other  dies  before  it  has  been  accepted,  no 
title  is  acquired  by  the  donee.  When,  therefore,  a  sum 
of  money  intended  to  be  given  to  A.,  is  delivered  to  B.  in 
order  that  he  may  transfer  it  to  A.,  and  the  donor  dies 
before  it  has  been  transferred,  A.  does  not  become  the 
owner  of  it,  because  the  donation  was  not  completed,  (a) 

When  the  donation  has  been  made  stib  conditioner  and 
pendente  conditione  the  donee  dies,  the  contingent  interest 
is  transmissible  to  his  heirs,  (b) 

So  the  death  of  the  donor  before  the  performance  of  the 
condition  on  which  the  gift  was  to  become  the  property  of 
the  accepting  donee  will  not  deprive  the  latter  of  it.  {b) 

If  a  donation  is  made  to  two  of  the  whole  of  the 
donor's  property,  or  of  a  particular  subject,  and  one  of 
them  has  not  accepted  it,  his  part  does  not  belong  to  his 
co-donee  by  the  jus  accrescendi^  but  is  considered  not 
to  have  been  given,  and  therefore  to  remain  with  the 
donor,  (c) 

Notwithstanding  the  difficulty  which  formerly  existed 
in  recognising  any  constructive  or  other  acceptance  but 
that  which  was  expressed,  it  has  been  long  the  practice 
to  regard  the  acceptance  complete,  if  made  by  a  notary, 
or  any  person  having  an  authority  for  that  purpose  from 
the  donee,  or  even  although  the  acceptance  should  take 
place  without  the  knowledge  of  the  latter,  if  he  subse* 
quently  ratified  it.  {d) 

(a)  Dig.  lib.  39>  tit.  h,  1.  si  cum  2«  §  sed  si  qnis  6.  Cod.  lib.  4,  tit.  10,  de 
oblig.  et  action.  1. 8,  si  qtddem.  Hugo  Grotius,  Manud.  ad  Jurisp.  Holl.  lib.  3, 
c.  2>  n.  20>  21.  Zoes.  lib.  39*  tit.  S,  n.  36^  37.  Groenewegen,  ad  Grot. 
Manud.  ad  Jurisp.  HolL  lib.  3,  c.  2,  n.  20.  Christin.  vol.  1>  decis.  86,  n.  14. 
Van  Leeuwen,  Cens.  For.  lib.  4,  c.  12,  n.  16.  Sande,  Decis.  Fris.  lib.  5, 
tit.  1,  def.  1.  Gomez,  Var.  Resol.  tom.  2,  c.  4,  n.  3.  Voet,  lib.  39>  tit.  b, 
n.  13.  (6)  Voet,  ib.  n.  21. 

(c)  Cod.  lib.  6,  tit.  61,  Caducis  ToUendis,  1.  15.   Voet,  lib.  39,  tit.  6,  n.  14. 

{ji)  Hugo  Grotius,  Manud.  ad  Jurisp.  Holl.  lib.  3,  c.  2,  n.  21.  Christiii. 
vol.  1,  decis.  86,  n.  7-  Gomez,  Var.  Resol.  tom.  2,  c.  4,  n.  3,  in  fine. 
Groenewegen,  ad  1. 10,  Dig.  de  don.  Voet,  ib.  n.  13.  Perez,  lib.  8,  tit.  bS, 
n.  8.    Zoes.  ib.  n.  67,  68. 
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Besides  its  acceptance,  the  registering  or  recording, 
insinuaiio  or  professio  apvd  acta,  was  essential  to  the 
validity  of  a  donation,  if  it  exceeded  in  value  fifty  aurdj 
and  was  strictly  a  proper  donation,  and  not  that  termed 
redprocay  and  not  made  ad  piissmas  causas.  The  dona- 
tion without  such  insinuation  was  valid  to  the  extent  of 
the  fifty  aurei.  (a) 

It  seems  to  have  been  deemed  sufficient  that  im- 
moveable property,  if  it  were  the  subject  of  the  donation, 
should  be  transferred  with  the  solemnities  required  by 
law  in  the  case  of  any  other  transport  of  that  species  of 
property,  and  that  if  the  donation  consisted  of  moveable 
property,  it  should  be  made  before  a  notary  and  two 
witnesses,  (h) 

The  property  may  be  given  and  the  donee  may 
accept  it,  under  an  express  obligation  to  pay  the  debts 
of  the  donor.  When,  however,  no  such  express  obli- 
gation is  contracted  by  the  donee,  the  creditors  of  the 
donor,  in  respect  of  debts  existing  at  the  time  of  the 
donation,  may  impeach  and  set  aside  the  gift,  as  made 
in  fraud  of  them,  and  those  who  have  specific  liens  by 
express  or  tacit  hypothec,  may  proceed  against  pro- 
perty which  is  subject  to  it.  (c) 

If  the  donee  has  been  deprived  of  any  part  of  the 
property  which  is  the  subject  of  the  donation,  or  if  he 
has,  by  means  of  his  own  funds,  exonerated  it  from 
any  debt  to  which  it  was  subject,  his  right  to  indemnity 


(a)  Zoes.  lib.  39>  tit.  5,  n.  41,  42.     'nraquell,  de  Privilegiis  Piae.  Caussp, 

c.  124.     Sande,  Decis.  Frisc.  lib.  5,  tit.  1,  def.  3.      Hugo  Grotius,  Manud. 

ad  Juris.  Holl.  lib.  3,  c.  2>  n.  4.     Carpz.  Def.  For.  part  2,  const.  12,  def.  15. 

I  Voety  lib.  39,  tit.  5,  n.  15,  17.    Groenewegen,  ad  Cod.  lib.  10,  tit.  70,  L  2,5. 

(6)  Groenewegen,  ad  Inst,  de  Donation,  n.2,  et  seq.    Grotius,  Manud.  ad 
I  Jurisp.  HolL  lib.  3,  c.  2,  n.  27»  28.   A.  Matth.  Paraem.  5,  n.  6.    Van  Leeuwen, 

I  Gens.  For.  lib.  2,  c.  8,  n.  4,  5,  6, 1,  8,  9>  10.      Sande,  Decis.  Frisc.  lib.  5, 

I  tit.  1,  def.  3.    Voet,  lib.  39,  tit.  5,  n.  18. 

(c)  Dig.  lib.  39,  tit.  5,  1. 12 ;  lib.  42,  tit.  1,  1.  19.     Voet,  lib.  39,  tit.  5, 
n.  19.     Perez,  lib.  8,  tit.  54.  n.  22.      Cod.  lib.  8,  tit.  54, 1. 15,  seris  alieni. 

VOL.    II.  L 
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from  the  donor  depends,  it  is  said,  on  the  knowledge 
of  the  latter  that  such  incumbrance  existed,  and  on  his 
concealment  of  it  from  the  donee.  If  the  donor  was  not 
aware  of  its  existence,  the  donee  has  taken  the  property 
subject  to  the  debt,  and  must  himself  discharge  it.  (a) 

A  donation  may  become  revoked  by  the  non-per* 
formance  of  the  condition  to  which  it  has  been  made 
subject,  or  oh  ingratitudmem  danatariL  In  the  first 
case,  the  donation  is  determined  by  the  very  terms  in 
which  it  is  granted ;  in  the  latter,  it  is  not  revoked  ^pso 
jure,  but  only  by  the  sentence  of  the  judge,  post  plenam 
cau9<B  cognitionem.  The  causes  for  which  it  may,  on  the 
latter  ground,  be  revoked,  consist  of  personal  violence 
against  the  donor,  attempts  on  his  life,  or  some  great 
damage  to  his  property,  (ft) 

If  the  donee  has  made  a  bond  fide  sale  or  mort^^age 
of  it,  before  any  suit  was  instituted  to  revoke  the  dona- 
tion, the  donor  cannot  in  the  one  case  recover  it,  and 
in  the  other,  he  can  only  recover  it  subject  to  the 
mortgage,  (c) 

It  has  been  doubted  whether  the  birth  of  children, 
or  a  child,  after  a  donation  made  by  a  person  who,  at 
the  time  of  the  donation,  had  no  child,  did,  according 
to  the  civil  law,  entitle  the  donor  to  revoke  it.  {d) 


A.  Faber»  Cod.  lib.  8,  tit.  34,  def.  4, 5 ;  tit  35,  def.  3.  A.  Matth.  de  Auct. 
lib.  1>  c.  11,  n.  38.  Carpz.  Def.  For.  part  2,  const.  12,  def.  28,  29,  30» 
38,  in  fine.  Wissenbach,  ad  Pand.  h.  t.  voL  2,  disp.  16,  n.  12.  Groene- 
wegen,  ad  Dig.  lib.  39>  tit.  5, 1. 28.  Reap.  Jar.  HolL  part  3,  vol.  2,  cons.  190. 
Voet,  lib.  39,  tit.  5,  n.  20. 

(a)  lb. 

(fi)  A.  Faber,  Cod.  lib.  8,  tit.  36,  def.  12.  Hugo  Grotius,  lib.  3,  Manud. 
ad  Jurigp.  Holl.  c.  2,  n.  30,  31,  32,33.    Voet,  lib.  39,  tit.  5,  n.  22. 

(c)  L.  his  solis,  7.  Cod.  de  Revocandis  Donat.  Zoes.  ad  Pand.  lib.  39, 
tit.  5,  n.  101.    Voet,  ib.  n.  24. 

id)  Cod.  lib.  8,  tit.  56,  L  8,  si  unquam.  Dig.  lib.  35,  tit.  1,  1.  cum  avua 
102.  Cod.  de  Fidei-com.  L  cum  acutLssimi,  30.  A.  Matth.  Disp.  Select.  9. 
adl.  si  unquam  Cod.  de  revoc.  donat.  thesi.  5.  Wissenbach,  post  Inst,  in 
Disp.  de  Different.  Theor.  et  Prax.  n.  35.  P.  Voet,  $  2,  Inst,  de  Donat.  n.  12. 
Voet,  ib.  n.  26. 
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But  by  the  law  of  Holland,  if  the  donor  had  no  child 
at  the  time  he  made  the  donation,  but  subsequently 
he  had  a  child  bom  in  marriage,  or  legitimated,  he 
was  at  liberty  to  revoke  it.  (a) 

The  birth  of  a  child  was  not,  ipsojurCf  a  revocation, 
but  gave  the  parent  a  power,  personal  to  himself,  of 
making  such  revocation  whilst  the  child  was  living,  for 
if  the  child  died  before  this  power  had  been  exercised, 
and  the  revocation  made,  the  power  no  longer  existed. 
The  revocation  may  be  set  aside,  if  the  child  had  died 
before  it  was  made,  (b) 

The  right  to  revoke  is  personal  to  the  donor,  and  can- 
not be  exercised  by  his  children.  Hence  it  is  compe- 
tent for  him  to  renounce  that  right  either  expressly,  or 
by  permitting  the  donee  to  remain  in  the  uninterrupted 
possession  of  the  property,  (c) 

If  the  donee  has,  ante  litem  fnotam,  made  a  sale  or 
exchange  of  the  property,  or  has  given  it  in  dotem,  it 
will  not  revert  to  the  donor.  If  he  has  granted  it  in 
mortgage,  the  donor  takes  it  back  subject  to  the  mort- 
gage, which  he  must  pay.  {d) 

(«)  A.  Matth.  Disp.  Select.  9.  Wissenbacliy  post  Inst,  in  Disp.  de  Dift. 
Tbeor.  et  Pnx.  n.  35.  Hugo  Grotiu8»  Manud.  ad  Juiisp.  HolL  lib.  3,  c.  2, 
n.  36,  37,  38.  'nraquell,  ad  L  si  unquam  C.  de  revocand.  donat.  ad  verb, 
susceperit  Mberos,  n.  75,  et  seq.  Julius  Claras,  $  donat.  qusest.  23,  n.  6. 
lITissenbach,  ad  Pand.  de  Disp.  voL  2,  disp.  16,  n.  14.  Zoes.  ad  Fand. 
fib.  39,  tit.  5,  n.  Ill,  112,  115,  116,  118,  141. 

(6)  Ciomez,  Yar.  Resol.  c.  4,  n.  12.  Tulden.  ad  tit.  C.  de  Reroc.  Donat 
n.  7,  9-  Perea.  ad  Cod.  de  Revoc.  Donat.  n.  30.  Covar.  Var.  ResoL  lib.  1, 
c.  19,  n.  2, 4,  Cujac  lib.  20,  obs.  5.  Tulden.  tit.  ad  Senatusc.  Trebell. 
n.  18.  Carpz.  Def.  For.  part  2,  const.  12,  def.  41.  A.  Faber,  Cod.  lib.  8, 
tit.  36,  def.  7.  Mynsing.  Cent.  5,  obs.  64.  Voet,  lib.  39>  (it.  5,  n.  26,  27, 
28,  29,  30. 

Cc)  Julius  Claras,  §  Donatio,  q.  22,  23,  n.  ult.  Tulden.  ad  t.  C.  de  Revo- 
cand. Donat.  n.  5,  7,  8,  9.  Carpz.  Def.  For.  part  2,  const.  12,  def.  32. 
Zoes.  ad  Pand.  lib.  39,  tit.  5,  n.  108, 109,  123,  125.  Menocb.  de  Arbitr. 
Judic.  lib.  2,  cas.  133.  Covar.  Var.  Resol.  lib.  1,  c.  19,  n.  ult.  Perez, 
ad  tit  C.  de  Revoc.  Donat.  n.  19.    Voet,  lib.  39,  tit.  5,  n.  31,  32. 

{f)  A  Faber,  Cod.  lib.  8,  tit.  36,  def.  4,  et  seq.  Zoes.  ad  Pand.  ib.  n.  13S» 
140.    Voet,  lib.  39,  tit  5,  n.  35. 

l2 
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The  children  or  others  entitled  to  the  legitime  may, 
on  the  death  of  the  donor,  by  qtierela  inofficioste  dona- 
tionisy  invalidate  the  donation  to  the  extent  to  which 
any  part  of  it  may  be  required,  at  the  donor's  death,  to 
complete  the  legitime,  in  consequence  of  the  residue  of 
his  estate  being  insufficient  for  that  purpose,  (a) 

This  suit  is  subject  to  the  same  prescription  as  the 
querela  inofficiosi  testamenti.  (b) 

As  fidei'Commksa  created  by  donation  ^re  subject  to 
the  rules  by  which  this  species  of  disposition  is  governed, 
it  is  necessary  to  ascertain  those  rules. 

The  ^dei'Commissary ,  as  well  as  the  fidadary  donee> 
must  accept  the  donation,  (c) 

It  remains  to  be  shown  in  what  manner  donations  to 
one,  for  the  benefit  of  third  persons,  when  the  latter 
were  not  in  esse^  were  admitted,  consistently,  not  only 
with  the  preceding,  but  with  other  rules  of  law. 

In  the  civil  law,  according  to  the  Jtis  vetttSj  *  *  Si  quia 
alii,  qukm  ei,  cujus  juri  subjectus  sit,  stipuletur,  nihil 
agit."  (d)  and  "  alteri  stipulari  nemo  potest."  (e)  Hence 
a  donation  to  one,  under  a  stipulation  to  deliver  the 
subject  to  another,  was  ineffectual.  But  afterwards, 
an  action,  utilis  actioy  was  given  to  the  donee,  but  that 
action  was,  it  seems,  only  in  personam^  and  not  in  rem, 
and  therefore  he  could  not  follow  the  property  in  the 


(a)  Chassan.  ad  Consuet.  Bux^gund.  rub.  7,  §  3,  gl.  ult.  in  fine.  Zoes. 
ad  Pand.  lib.  39,  tit.  5,  n.  76,  80,  83.  Cujac.  lib.  5,  obs.  14.  Covar- 
Var.  Resol.  lib.  1,  c.  19,  n.  1.  Tulden.  ad  tit.  C.  de  Inoff.  Donat.  n.  3. 
Someren,  de  Jure  Nov.  c.  5,  §  1,  n.  1.  Wissenb.  ad  tit.  C.  de  Inoff.  Donat. 
vers,  quomodo,  et  vers,  quid  si  plures.  Perez,  ad  tit.  C.  lib.  3,  tit.  29,  de 
Inoff.  Donat.  Faber,  Conj.  lib.  3,  c.  17,  n.  10,  et  seq.  Voet,  lib.  39,  tit.  5» 
n.  36,  37,  38. 

(b)  Novell,  92,  c.  1.  1.  idt.  C.  de  Inoff.  Donat.  I.  si  quia,  filimn,  34.  Julius 
Clarus,  §  donatio  qusest.  24,  n.  ult.  Pereg.  de  Fldei-com.  art.  36,  n.  37. 
Voet,  lib.  39,  tit.  5,  n.  39. 

(c)  Voet,  lib.  39,  tit.  5,  n.  43.  Perez,  ad  Cod.  lib.  8,  tit.  55,  n.  6,  et  seq. 
Zoes.  lib.  39,  tit.  5,  n.  65,  66,  et  seq, 

(d)  Inst.  lib.  3,  tit.  20,  §  4.  (e)  lb.  $  19. 
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hands  of  a  third  person  to  whom  the  fiduciary  donee 
had  transferred  it,  but  could  only  recover  its  value  from 
the  latter,  (a) 

It  has  been  considered  by  some  jurists,  that  it  was 
competent  to  the  public  notary  to  accept  the  donation 
for  the  fidei-oommissart/,  but  this  opinion  has  been  con- 
troverted, and  is  opposed  to  the  rule  of  law,  alteri  stipu- 
lari  nemo  potest^  and  such  a  mode  of  acceptance  was 
admitted  only  when  the^efai-commi^aryhad  subsequently 
ratified  it.  {b) 

Unless,  therefore,  the  fidei-commissary  had,  by  himself 
or  another,  accepted  the  donation,  it  was,  in  many  cases, 
subject  to  revocation  by  the  donor,  (c) 

The  donor  ceased,  however,  to  retain  the  power  of 
revocation,  if  the  first  donee  was  dead,  having  delivered 
the  property  to  the  fidei-commissary .  (d) 

If  the    donor  himself  died  before  the  period  had 

arrived  when  the  property  was  to  be  delivered  to  the 

fidei-commtssary ,  the  power  of  revocation  was    at  an 

end,  and  could  not  be  exercised  by  the  heirs  of  the 

donor,  {e) 

Another  mode  by  which  the  donor  might  have  pre- 
cluded himself  from  revoking  it  was  by  his  oath.  (/) 

When,  however,  the  donation  was  made  for  the  purpose 
of  settling  the  property  in  a  family,  the  acceptance  by 
the  first  donee  enured  for  the  benefit  of,  and  was  con* 


(a)  Cujac.  in  Comm.  C.  de  Don.  qu».  Covar.  Var.  Resol.  lib.  1,  c.  14, 
n.  3.  Gomez,  ad  1.  40,  Tauri,!  u.  25.  Perez.  Cod.  lib.  8,  tit.  55,  n.  6. 
Zoe«.  ad  Pand.  lib.  39i  tit.  3,  n.  63. 

(6)  Covar.  Sup.  n.  13,  $2,  et  vers.  3,  apparet.  Perez.  Cod.  lib.  8,  tit.  55, 
n.  8.  Molina,  de  Just  et  Jure,  tract.  2,  disp.  265,  n.  76.  Zoea.  ad  Pand. 
lib.  39,  tit.  5,  n.  66,  67. 

(e)  Christin.  yoL  4,  Cod.  decis.  209-  Fachinasus,  lib.  8,  c.  89,  90,  91. 
Perez,  ad  Cod.  lib.  8,  tit.  55,  n.  9.  Covar.  Sup.  n.  7-  Gomez,  ad  1.  40, 
Tauri,  n.  29, 30,  31.    Zoes.  ad  Pand.  lib.  39,  tit.  5,  n.  65,  et  seq. 

id)  Perez,  ib.  n.  10.    Zoes.  ib.  n.  68. 

{t)  Perez,  ib.  n.  11.     SSoes.  ib.  n.  69- 

(/)  Perez,  ib.  n.  11.    Zoes.  ib.  n.  70. 
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sidered  an  acceptance  by  all  the  substitutes,  or  fidet- 
commissaries^  and  could  not  be  revoked,  (a) 

In  the  creation  o{  fidei-commissa  by  donations,  the 
children  are  not  considered  to  have  any  title  when  the 
condition  is,  that  if  donatarius  sine  liberis  mariatur  the 
donation  should  revert  to  the  donor.  If  the  condition 
take  effect,  and  the  donee  has  children,  he  is  at  liberty 
to  leave  it  to  any  one  of  them,  and  if  he  make  no  dis- 
l)osition,  they  all  succeed  to  it  as  the  heirs  of  the  donee, 
and  not'by  virtue  of  the  donation.  (6) 

III.  Conditions. 

It  has  been  seen  in  the  two  preceding  parts  of  this 
section,  that  the  original  acquisition,  or  the  duration  of 
estates,  may  depend  on  the  conditions  annexed  to  insti- 
tutions, and  substitutions.  Although  some  of  the  con- 
ditions admitted  for  this  purpose  have  been  already 
noticed,  yet  they  require,  from  their  important  con- 
sequences, a  more  extended  examination  than  they 
have  yet  received.  They  are  generally  considered  in 
connection  with  institutions  or  bequests  by  testament ; 
but  as  they  are  admitted  in  donations,  and  acts  inter 
vivos  J  and  as  they  afford  the  means  by  which  the  modi- 
fications of  estates  and  interests  are  effected,  it  is  proper 
that  they  should  be  considered  in  this  place. 

A  condition,  properly  and  strictly  so  called,  is  de- 
scribed to  be  '^  casus  adjectus,  actum  suspendens,  prop- 
ter incertum  futurum  eventui% "  (c) 

The  event  should  be  future.  Tor  that  which  is  past  is 
not  properly  the  subject  of  a  condition  :  ^*  Conditio  in 

(a)  Dig.  Hb.  SI,  tit.  2, 1.  69>  de  Leg.  2.  Molina,  de  Hisp.  Primog.  lib.'4, 
c.  2,  n.  75»  78.  Goine««  in  1.  40«  Tauri,  n.  34.  Covarr.  part  3,  rnb.  da 
Testam.  n.  19.  Perez,  ad  Cod.  lib.  8,  tit.  65>  n.  12.  Zoes.  lib.  39>  tit.  5» 
n.  72. 

(6)  Someren,  de  Jure  Noverc.  c.  I,  n.  5.    Voet,  lib.  39,  tit.  6,  n.  44. 

(c)  Voet,lib.28,  tit.r,  n.  I. 
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praeteritum  non  tantiim  in  preesens  tempus  relata,  statim 
aat  peremit  obligationem,  aut  omnino  non  differt."  (a) 
There  must  be  uncertainty  as  to  the  event ;  it  may  be 
uncertain  either  whether  the  event  will  ever  happen,  or 
although  it  must  happen,  yet  the  uncertainty  may 
respect  the  time  when  it  may  happen,  and  the  right 
of  a  person  claiming  a  benefit  may  depend  on  its  hap- 
pening in  his  life-time.  ^*  Incerta  autem  videtur,  etsi 
certum  sit  rem  eventuram ;  modo  saltem  incertum  sit 
quando,  et  an  vivo  eo  cui  quid  relinquitur,  eventura 
sit;  hoc  enim  sufficit  ut  ultima  voluntas  conditionalis 
habeatur."  (b) 

The  term  conditio  is  properly  applied  to  acts  which 
must  be  performed,  and  to  events  which  must  happen 
before  the  estate  can  be  acquired,  and  the  term  modus 
is  applied  to  acts  which  are  required  to  be  performed 
by  an  institute,  or  substitute,  or  donee,  after  he  has 
acquired  the  estate.  In  the  latter  case  the  institution, 
substitution,  or  donation  is  said  to  be  made  sub  modo. 

A  condition  is  expressed  by  the  use  of  such  words  as 
Sly  and,  in  some  cases,  quum^  (c)  and  the  modus  by  the 
words  tt*,  ita  ut  (rf)  "  Nee  enim  parem  dicemus  eum, 
cui  ita  datum  sit,  si  monumentum  fecerit,  et  eum,  cui 
datum  est,  ut  monumentum  faciat.^*  (e) 

The  distinction  between  them  consists  not  in  the 
acts  or  events  which  may  be  the  subject  of  them,  but  in 
their  different  effects  on  the  interests  of  the  persons  on 
whom  they  are  imposed.  When  the  gift,  bequest,  or 
fidei-commissum  is  made  on  a  condition,  no  interest  arises 
until  the  condition  has  been  performed.  But  if  it  be 
made  sub  modo^  an  interest  immediately  arises,  although 
it  may  be  divested,  if  the  donee,  devisee,  or  fidd'Com- 
vnssary  fail  to  do  the  act. 

(a)  Dig.  lib.  46,  tit.  1,  L  100. 

(6)  Pothier,  ad  Pand.  lib.  35,  tit.  1,  §  1,  n.  16. 

(c)  Dig.  lib.  36,  tit.  2, 1.  22,  and  lib.  30,  tit.  1, 1.  49,  §  2. 

id)  Dig.  lib.  40,  tit.  4, 1.  44,  1.  17,  §  2. 

(e)  Dig.  lib.  35,  tit.  1, 1.  80. 
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The  civil  law  distinguuhes  between  conditions  which 
are  impossible  and  those  which  are  possible. 

A  condition  is  impossible  when  it  cannot  be  performed 
consistently  either  with  the  laws  of  nature  or  with  those 
of  God  or  man ;  or  when  it  is  immoral ;  or  when  the 
terms  in  which  it  is  expressed  are  so  ambiguous  and 
obscure  that  its  natural  import  cannot  be  ascertained, 
nor  the  event  which  is  contemplated  discovered;  or 
when  it  is  required  that  something  should  be  done  in 
relation  to  a  subject  or  person,  and  neither  the  one  nor 
the  other  has  any  existence,  as  the  payment  of  a  debt 
which  no  where  appears,  or  which  had  been  dischai^ed 
before  the  will  was  made,  or  when  the  person  to  whom 
the  condition  is  to  be  performed  was  never  in  ex- 
istence, (a) 

The  civil  law  treated  an  institution  or  bequest  made 
by  testament  on  such  an  impossible  condition  as  abso- 
lute,  and  as  if  in  £su!t  the  condition  had  no  place  in  the 
testament :  "  Impossibilis  conditio  in  institutionibus  et 
legatis,  nee  non  in  fidei-commissis  et  libertatibus,  pro 
non  scripta  habetur."  (b) 

But  it  adopts  a  different  rule  when  such  conditions  are 
annexed  to  contracts.  It  treats  not  only  the  condition, 
but  the  disposition  to  which  it  is  annexed,  as  void: 
*^  Non  solilm  stipulationes  impossibili  conditione  adpli- 
cataB,  nullius  momenti  sunt :  sed  etiam  caeteri  quoque 
contractus,  veluti  emptiones,  locationes  impossibili  con- 
ditione interposita,  aeque  nullius  momenti  sunt,  quia  in  ea 
re  quae  ex  duorum  pluriumve  consensu  agitur,  omnium 
voluntas  spectetur :  quorum  proculdubio  in  hujus- 
modi  actu  talis  cogitatio  est,  ut  nihil  agi  existiment  ap- 
posite ea  conditione  quam  sciant  esse  impossibilem.''  (c) 


(a)  Inst.  lib.  3,  tit.  20,  §  11,  si  Impossibilis.  Dig.  lib.  30,  tit.  1,  de  Leg. 
L  104,  §  1,  in  Testament,  lib.  35,  tit.1, 1.  72,  cran  talc.  lib.  28,  tit.  5,  1. 46, 
Si  Mavia.  Voet,  lib.  28,  tit.  7,  n.  9.  Zoes.  lib.  36,  tit.  1,  n.  4.  Cod.  lib.  6. 
tit.  44,  46,  46.    Perez,  ad  hos  tit. 

Cb)  Inst.  lib.  2,  tit.  14,  §  10.  (c)  Dig.  lib.  44,  tit.  7, 1.  31. 
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But  this  distinction  is  applied  only  where  the  impos- 
nble  condition  is  mfadendo^  for  when  it  is  in  nonfcLci^Tido, 
the  condition  only  is  rejected.  **  Impossibilis  conditio, 
cum  in  faciendum  concipitur,  stipulationibus  obstat : 
aliter  atque  si  talis  conditio  inferatur  stipulationi,  8%  in 
cceban  non  ascenderit ;  nam  utilis  et  prsesens  est,  et  pe- 
cuniam  creditam  continet."  (a) 

A  condition  is  invalid,  and  does  not  suspend  the  ob- 
ligation under  which  it  is  contracted,  if  it  destroy  the 
nature  of  the  obligation ;  as  when  its  obligatory  effect 
or  performance  depends  on  the  will  of  the  person  by 
whom  it  is  to  be  performed.  * '  Nulla  promissio  potest  con- 
sister  e  quae  ex  voluntate  promittentis  statum  capit."  (b) 

Conditions  are  again  distinguished  as  potestative, 
casual,  and  mixed.  The  condition  is  said  to  be  potes- 
tative when  the  act  which  is  the  subject  of  it  depends  on 
the  will  or  power  of  the  person  on  whom  it  is  imposed, 
as  a  gift  to  a  person  si  capitolium  ascenderit.  (c) 

A  casual  condition  is  that  which  depends  upon  acci- 
dent, and  is  independent  of  his  will  or  power.  A  mixed 
condition  is  that  which  depends  partly  upon  the  con- 
currence of  the  person  on  whom  it  is  imposed,  and  partly 
upon  some  uncertain  event,  (c) 

Conditions  are  distinguished  as  consisting  in  doing  or 
not  doing,  giving  or  not  giving,  some  particular  thing, 
or  in  the  happening  or  not  happening  of  some  particular 
event.  "  In  facto  consistentes  conditiones  varietatem 
habent,  et  quasi  tripartitam  recipiunt  divisionem,  ut 
quid  detur,  ut  quid  fiat,  ut  quid  obtingat,  vel  retro,  ne 
detur,  ne  fiat,  ne  obtingat."  (d) 

Again, conditions ^an<fi,andy*acienc?iare  imposed  either 
on  the  persons  to  whom  the  estate  is  given,  or  on  others, 

(a)  Dig.  lib.  45,  tit.  1, 1.  7.    Voet,  lib.  28,  tit,  7,  n.  21. 

(6)  Dig.  lib.  46,  tit.  1,  1.  108,  J  1 ;  1.  43,  §  3,  ff.  lib.  30,  de  Legatis,  1 ; 
L  11,  $  7>  ff.  lib.  32,  de  Legatis,  3.  Pothier,  ad  Pand.  lib.  35,  tit.  1,  art.  5, 
n.  52,  and  53. 

(c)  L.  suufi  quoque,  4,  ff.  de  Hered.  Inst.  L.  si  qui  ita.  4.  L.  Mulier,  20, 
fib-  28,  tit  7.    Voct,  Ub.  28,  tit.  7,  n.  10.        (rf)  Dig.  lib.  36,  tit  1, 1.  60. 


154  CONFLICT   OF    LAWS. 

^^ez  his  dandi  faciendique  conditiones  in  personas  col- 
locantur,  aut  ipsorum,  quibus  quid  relinquitur,  aut 
aliorum."  (a) 

A  gift  or  bequest  of  property,  on  condition  that  the 
donee  or  legatee  take  the  name  of  the  donor,  is  classed 
as  a  potestative  condition,  and  his  title  to  the  property 
depends  on  his  compliance  with  it.  (b) 

Some  of  the  conditions  of  frequent  occurrence  in  insti- 
tutions and  substitutions  have  been  already  considered ; 
to  these  may  be  added  conditions  which  enjoined  mar- 
riage, or,  in  a  partial  and  limited  manner,  restrained  it. 

The  condition  si  nupserit  contemplated  a  marriage 
which  could  be  lawfully  contracted,  and  that  it  should 
take  place  when  the  person  was  of  marriageable  age  : 
^^  Sed  enim  non  omnes  conjunctiones  implent  conditi- 
onem,  puta  enim  nondum  nubilis  eetatis  in  domum 
mariti  deducta,  non  paruit  conditioni.  Sed  et  si  ei 
conjuncta  sit,  cujus  nuptiis  ei  interdictum  sit  idem 
dicemus."  (c) 

A  condition  may  be  annexed  to  the  gift  or  devise  of 
an  estate,  requiring  that  the  donee,  or  devisee,  should 
marry  a  particular  individual  by  name,  unless  a  marriage 
with  such  individual  would  be  contrary  to  law,  or  a 
person  of  a  certain  rank,  profession,  or  religion,  or  who 
is  a  natural-bom  subject,  (d) 

The  condition  may  be,  that  the  donee,  or  legatee, 
shall  not  marry  a  particular  individual  by  name,  or  a 
person  of  a  certain  rank  or  country,  or  that  she  shall 
not  marry  until  a  certain  period,  or  unless  in  a  parti- 
cular place,  unless  the  latter  restraint  were  imposed  for 
the  purpose  of  preventing  a  marriage.  It  will  be 
observed,  that  in  each  of  the  preceding  cases  the  restraint 
on  marriage  is  only  partial  and  limited. 

(a)  Dig.  lib.  35,  tit.  1,  L  60. 

(5)  Voet,  lib.  28,  tit  7,  n.  10.     Matth.  de  Success,  de  Condit.  et  Modis^ 
disp.  12,  n.  11.    Dig.  lib.  36,  tit.  1, 1.  63. 
(c)  Pothier,  ad  Pand.  lib.  35,  tit.  1,  art.  2,  n.  188.  (d)  Voet,  ib. 
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A  condition  which  either  in  terms,  or  in  its  e£Pect, 
operates  directly  or  indirectly  as  an  absolute  or  general 
prohibition  of  any  marriage,  would  be  void.  The  Lex 
JuKa  Miscellaj  whilst  it  recognised  its  illegality,  per- 
mitted a  widow  to  contract  a  second  marriage  provided 
she  made  oath  within  a  year  after  the  husband's  death, 
^'non  aliqna  libidine  sed  liberorum  procreandi  causa 
nuptias  repetere.'*  (a) 

After  some  fluctuation  in  the  law  respecting  the  con- 
dition of  celibacy  imposed  on  widows,  it  was  finally 
established  that  it  was  admissible.  (&)  '*  Legatum  alii 
sub  conditione  sic  relictum  si  uxor  nuptui  se  post  mortem 
mariti  rum  collocaverit^  contractis  nuptiis  conditione 
deficit,  ideoque  peti  nequaquam  potest."  (c) 

Some  conditions  are  in  respect  of  the  acts  which  are 
to  be  done  dwidtuBf  that  is,  the  persons  on  whom  they 
are  imposed  may  each  perform  his  part  of  the  act,  and 
obtain  a  corresponding  interest  in  the  subject  of  the  be- 
quest. Of  this  description  is  the  devise  of  a  fiairm  to  A. 
and  B.  on  condition  that  they  paid  £100  to  C,  or  si  in 
eapitolium  ascenderint.  The  payment  by  A.  of  a  moiety 
of  the  £100  would  entitle  him  to  a  moiety  of  the  farm,  (d) 

Although  if  property  be  given  to  one  person  on  con- 
dition that  he  pays  a  certain  sum  to  another,  he  cannot, 

(a)  Perez,  ad  Cod.  fib.  6,  tit  40»  de  Indicta  Vidnit 
(&)  NoveD,  23,  c.  44. 

(e)  Cod.  fib.  6,  tit.  40, 1. 1.  BrisBon.  Antiq.  Select,  fib.  3,  e.  3.  L  2,  C.  de 
Indicta  Vidnit  TolL  Novell,  22,  C.  que  yero  nunc.  43.  Cujac.  in  paratis.  C. 
ad  d.  t  Groenewegen,  ad  1.  2,  C.  de  Indict  Vidnit.  Toll.  Van  Leeuwen,  Cens . 
For.  fib.  3,  c.  5,  n.  29,  31.  M.  Grasaue,  de  Success.  §  Legat  Quest  50, 
n.  4,  5,  6,  9,  et  seq.  Gomez,  Var.  Resol.  torn.  1,  c.  12,  n.  78.  Perez,  ad 
tit  C.  de  Indicta  Vidnit  Toll.  Num.  9.  Peckius,  de  Testam.  Conjug. 
fib.  11,  tit.  18, 19.  Barry,  de  Success,  fib.  17,  tit  14,  15.  Mantica,  de 
Conject  nit  Volnnt  fib.  11,  tit  18,  n.  8,  et  seq.  Zoes.  ad  tit  ff.  de  Condit. 
et  Demonstrat.  n.  11, 12,  13.    Voet,  fib.  28,  tit  7>  n.  11,  12, 13, 14. 

{d)  Voet,  ib.  n.  5.  Perez,  ad  Cod.  fib.  6,  tit  46,  n.  14.  1.  qui  putat  74, 
et,  $  1,  ff.  de  acquir.  vel.  omitt.  heredit  1.  cui  fundus  56,  ff.  de  condit  et 
demonstrat    1.  qui  heredi  44,  $  si  pars.  9. 
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by  paying  half  that  sum,  entitle  himself  to  half  the  pro- 
perty ;  yet  if  it  were  given  to  him  on  condition  that  he 
paid  £100  to  B.,  and  only  one  moiety  of  the  property 
belonged  to  the  testator,  so  that  the  devisee  took  only 
one  half  of  the  property,  he  will  be  bound  to  pay  only 
one  half  of  this  sum.  (a) 

If,  however,  the  condition  be  individual  the  whole  act 
must  be  performed,  as  if  it  were  that  the  devisees  should 
erect  a  dwelling-house,  the  entire  building  must  be  com- 
pleted by  all  or  one  of  them.  (6) 

The  disposition  may  be  subject  to  several  conditions, 
which  may  be  expressed  either  conjunctively,  or  disjunc- 
tively.    In  the  one  case,  all  of  them  must  be  performed, 
in  the  other,  it  is  sufficient  if  one  of  them  be  performed. 
It  sometimes  happens  that  although  they  are  united  by 
the  copulative,  ety  yet  either  the  apparent  intention  of 
the  testator,  or  the  nature  of  the  conditions,  requires 
that  they  should  be  considered  as  having  been  imposed 
in  the  disjunctive,  and  therefore  that  the  performance 
of  either  will  be  sufficient.     On  the  same  grounds  it  may 
be  requisite  that  conditions  in  the  disjunctive  should  be 
so  construed  as  if  they  were  expressed  conjunctively,  (c) 
'^  Saepe  ita  comparatum  est,  ut  conjuncta  pro  disjunctis 
accipiantur,  et  disjuncta  pro  conjunctis,  interdum  soluta 
pro  separatis."  (d)    * '  Cum  quidam  sic  vel  institutionem, 
vel  legatum,  vel  fidei-commissum,  vel  libertatem,  vel 
tutelam  scripsisset,  iZ/e,  aut  iile  mihi  fuares  esto ;  vel, 
illiy  aut  illi  do^  lego,  vel  dari  volo ;  vel  ilium  aut  Uhim 
liberum^  aut  tutor  em  esse  volo,  vel  juheo,  dubitabatur, 
utrumne  inutiles  sit  hujusmodi  institutio,  et  legatum,  et 
fidei-commissum,  et  libertas,  et  tutoris  datio  ?  an  occu- 
pantis  melior  conditio  sit?  an  ambo  in  hujusmodi  lucra 
vel  munera  vocentur?  et  an  secundum  aliquem  ordinem 

(fl)  Voct.  lib.  28,  tit  7,  n.  5.  (6)  lb. 

{e)  Sandes,  Decis.  Fris.  lib.  A,  tit.  6,  def.  4.    Voet>  lib.  28,  tit.  7,  n.  29. 

(f)  Dig.  lib.  50,  tit.  16, 1.  53. 
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admittantur,  an  uterque  omnimodo,  ci^m  alii  in  institu- 
iionibus  piimum  quasi  institutum  admitti,  secundum 
quasi  substitutum,  alii  in  fidei-commissis  posteriorem 
solum  accepturum  fidei-commissum  existimaverint,  quasi 
recentiore  voluntate  testatoris  utentem.  (a)  .  .  .  .  •  . 
Melius  itaque  nobis  visum  est,  omni  hujusmodi 
yerbositate  explosa,  conjunctionem  ut  pro  et  accipi, 
ut  yideatuT  copulativo  modo  esse  prolata,  ut  et  primam 
personam  inducat,  et  secundam  non  repellat.  Quemad* 
modum  enim  (yerbi  gratia)  in  interdicto  quod  vi  aut 
clam,  aut  conjunctio  pro  et  apertissme  posita  est :  ita 
et  in  omnibus  hujusmodi  casibus,  siye  institutionum, 
siye  legatorum,  siye  fidei-commissorum,  vel  libertatum, 
seu  tutelarum  hoc  est  intelligendum,  ut  ambo  veniant 
8equ&  lance  ad  hereditatem,  ambo  legata  similiter  acci- 
piant,  fidei-commissum  in  utrumque  diyidatur:  libertas 
utrumque    capiat,    tutoris   ambo   fungantur  officio.  (&) 

Sed  haec  quidem  sancimus,  cum  in  personas 

hujusmodi  proferatur  scriptura.  Sin  autem  una  quidem 
est  persona,  res  autem  ita  derelictae  sunt,  illam  aut  illam 
rem  tibi  do,  lego,  per  fidei-commissum  relinquo;  tunc 
secundum  veteres  regulas  et  antiquas  definitiones,  ve- 
tustatis  jura  maneant  incorrupta,  nulla  innovatione  eis 
ex  hac  constitutione  introducenda.  Quod  etiam  in 
contractibus  locum  habere  censemus/'  (c) 

The  act  which  is  the  subject  of  the  condition  annexed 
to  the  bequest,  and  the  bequest  itself,  may  be  such  that 
the  performance  of  the  act  and  delivery  of  the  bequest 
may  require  a  considerable  course  and  duration  of  time. 

A  mother  on  the  institution  of  her  son  as  her  heir  gives 
an  annuity  to  A.,  if  he  resides  with  her  son.  The  death 
of  the  son  after  that  of  the  mother  will  not  determine 
the  annuity  to  A.  unless  it  appears  that  the  annuity  was  in- 
tended to  afibrd  the  means  of  maintaining  the  son.  (rf) 

In  Jidei'Commissary  dispositions  it  frequently  becomes 

(a)  Cod.  lib.  6,  tit.  38, 1.  4.  (6)  lb.  (c)  lb. 

(rf)  Voet,  lib.  28,  tit.  7,  n.  22.    Gaill,  lib.  2,  obs.  144,  n.  12, 13. 
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doubtful  whether  the  fidA-commsswrn  is  dependent  on 
a  condition  or  whether  it  is  absolute. 

The  Digest  affords  some  examples  by  which  ajidei- 
cammissum  purum,  or  absolute,  may  be  distinguished  from 
that  which  is  conditional.  A  testator,  by  instituting  A.  as 
his  heir,  and  charging  him  to  restore  the  succession  to 
B.,  created  an  absolute  xmconditiondl  Jidei'Commismm, 
which  takes  effect  immediately,  and  is  transmissible  to 
B/s  heirs,  if  he  had  died  before  he  had  received  it : 
^^  Seia  peto,  ut  quidquid  ad  te  ex  hereditate  mek  perve- 

nerit,  restituas  Msevise Qusesitum  est,  an 

statim  Mseviffi  fidei-commissum  k  Seia  petere  possit  ? 
respondit,  nihil  proponi  cur  non  possit/'  (a) 

But  if  the  instrument  creating  the  institution  contains 
expressions  from  which  it  may  be  collected,  that  some 
act  was  to  be  done  by  the  Jidudary  heir  before  the^dei- 
commissary  could  receive  the  property,  the  Jidei-commis- 
mm  is  conditional,  and  the  property  cannot  be  demanded 
by  the  fidd-commiMary  until  the  act  be  done,  or  the 
fdudary  has  died  without  having  done  it.  Thus,  if  A* 
institute  B.  with  a  fidd-commissum  in  favour  of  B/s 
children,  and  it  is  expressed  that  B.  should  dispose  of 
it  amongst  his  children,  the  children  cannot  demand 
it  until  B.'s  death  :  **  Si  filio  k  patre  hserede  instituto 
fidei-commissum  relictum  fuerit :  etsi  verbis  non  sit  ita 
relictum,  cum  pater  moreretur^  sed  intelligi  hoc  possit 
(putk  quia  sic  relictum  est,  ut  relinquat  filio,  vel,  volo 
earn  habere^  vel,  volo  ad  eum  pertinere^  defendetur,  in 
id  tempus  fidei-commissum  relictum,  quo  sui  juris  filius 

efficitur.''(i) 

Tlh^  Jidd'Commissum^  when  it  expresses  that  the  pro- 
perty should  be  delivered  to  a  third  person  at  such 
time  as  the  fiduciary  heir  pleases,  it  is  conditional,  and 
dependent  on  the  death  of  the  fiduciary :  ^  ^  Scse vola 
respondit :  Cum  hseres  scriptus  rogatus  esset,  eitm  volet, 
alii  restituere  hereditatem,  interim  non  est  compellendus 

(a)  Dig.  lib.  33,  tit.  3,  de  Leg.  et  fidei.  I.  41,  $  14.  (6)  lb.  1.  11,  $  10. 
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ad  fidei-commissum ;  post  mortem   enim 

utique  creditur  datum/'  (a) 

*^  Hoc  autem  legatum,  dtm  volueritf  tractum  habet, 
quamdiu  vivat  is,  k  quo  fidei-commissum  relictum  est : 
yeriim  si  antequam  dederit,  decesserit,  haeres  ejus 
prsestat ;  sed  et  si  fidei-commissarius,  antequam  hseres 
constitnat,  decesserit,  ad  haeredem  suum  nihil  transtulisse 
yidetor:  conditionale  enim  esse  legatum,  nemini  dubium 
est,  et  pendente  conditione  legati,  videri  decessisse  fidei- 
commissarium/'  (b) 

Afriei'Commissum  under  which  the  Jidtunari/j  being  the 
daughter-in-law  of  the  testator,  is  to  deliver  to  her  son 
'^  qtiod  adteex  bonis  meis  pervenerif^  is  also  dependent  on 
her  death.  ^^  Qusesitum  est,  quando  hoc  fidei-commissum 
restituere  debeat :  utrumne  post  mortem  suam,  an  jam 
nunc?  Respondit,  ad  tempus,  quo  nurus  moreretur, 
fidei-commissum  aptandum  esse."  (c) 

Until  the  condition  has  been  performed,  the  gift  or  be- 
quest is  suspended.  This  rule  is  subject  to  some  limitations. 

A  negative  condition,  consisting  in  nonfaciendOf  or  nan 
dando,  may  be  such  that  during  the  whole  life  of  the 
person  on  whom  it  is  imposed,  it  may  continue  de- 
pending. Thus,  if  a  gift  were  made  on  condition  that 
the  donee  should  never  play  at  cards,  as  it  is  possible  he 
may  at  some  period  or  other  play,  it  cannot  be  said  that 
the  condition  ceases  to  be  depending  until  his  death. 
When  such  a  condition  was  imposed,  the  cv'vil  law 
permitted  the  heir  to  receive  the  legacy,  or  adi^te  the 
inheritance,  on  giving  security  that  if  he  did  the  act, 
which  according  to  the  condition  was  not  to  be  done,  he 
would  restore  the  gift  to  the  person  to  whom  it  was  given 
over,  or  if  there  was  no  such  limitation,  to  the  donor  or 
his  heirs.  This  security  was  invented  by  Mutius  Sceevola, 
and  is  called  Mutiana  cautio.  (d) 

(a)  Dig.  lib.  32,  tit  3, 1.  41,  §  13.  (b)  lb.  1. 11.  §  6. 

(e)  Dig.  lib  36,  tit.  1, 1.  75,  $  1- 

id)  Perez.  Cod.  lib.  6,  tit.  25,  n.  10.    L  4,  $  1,  Idem  Jvlianus,  ff.  de 
condit.  Inst    L  19>  ff.  de  condit.  et  demonBtnt. 
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But  if  a  negative  condition  of  this  description  were 
such  as  to  admit  of  its  being  performed  in  the  life-time 
of  the  person  on  whom  it  was  imposed,  it  was  not  the 
subject  of  this  security,  and  the  gift  was  suspended  until 
the  event  happened  which  rendered  it  impossible  that 
the  party  could  do  the  act  which  he  was  required  by 
the  condition  not  to  do.  Thus,  if  the  condition  were  that 
he  should  not  play  at  cards  with  A.,  by  A.'s  death  it 
would  be  no  longer  possible  to  infringe  the  condition,  (a) 

When  the  person  on  whom  the  condition  is  imposed 
be  willing  and  ready  to  perform  it,  but  is  prevented  by 
the  person  whose  interest  it  is  that  it  should  not  be  per- 
formed, it  is  considered  that  the  institution,  gift,  or  be- 
quest becomes  absolute.  ^'  In  jure  civili  receptum  est, 
quotiens  per  eum,  cujus  interest,  conditionem  non 
impleri,  fiat,  quominus  impleatur,  perinde  haberi,  ac  si 
impleta  conditio  fuisset,  qu6d  ad  libertatem,  et  legata, 
et  ad  hseredum  institutiones  perducitur :  quibus  exemplis 
stipulationes  quoquecommittuntur,  ciim  per  promissorem 
factum  esset,  quominus  stipulator  conditioni  pareret."  (b) 

He  is  also  relieved  from  the  performance  if  it  has 
been  prevented  by  the  person  in  whose  favour  the  con- 
dition was  imposed,  or  to  whom  it  was  to  be  performed. 
Thus,  if  the  condition  be  that  A.  should  pay  to  B.  £100, 
and  marry  her,  and  B.  refuses  to  receive  the  £100,  or 
to  marry  him,  or  if  her  conduct  has  been  so  dis- 
solute that  no  honourable  man  would  marry  her,  the  non- 
performance of  the  condition  will  not  defeat  the  estate 
or  bequest.  When  the  person  has  once  deliberately 
refused  to  allow  the  condition  to  be  performed,  the 
person  on  whom  it  is  imposed,  is  not  bound  in  con- 
sequence of  her  subsequent  change  of  purpose  to  per- 
form it.  (c)  If,  however,  the  condition  consisted  not 
of  a  single  act,  but  was  to  be  performed  annually,  as 


(a)  Peres.  Cod.  lib.  6,  tit.  25,  n.  10. 
(6)  Dig.  lib.  60,  tit.  17, 1.  161. 

(e)  Dig.  28,  tit.  7,  1.  si  quia  testamento  11.      Van  Leeuwen,  Cena.  For. 
lib.  3,  c.  6,  n.  32.    Voet,  lib.  28,  tit.  7,  n.  19. 
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the  payment  of  a  sum  of  money  annually,  although  her 
previous  refiisal  would  prevent  her  from  recovering 
any  arrears,  which  had  accrued  prior  to  her  retracting 
it,  yet  she  would  be  entitled  to  the  annuity  which 
subsequently  accrued  and  might  therefore  insist  on  the 
performance  of  the  condition  in  future,  (a) 

The  testator  may,  by  his  own  act,  have  prevented  the 
performance  of  the  condition,  as  if  the  condition  were 
that  the  heir  or  legatee  should  cause  him  to  be  buried  in  a 
church-yard,  and  he  had  been  deprived  of  the  right  of 
burial  in  the  church-yard^  in  consequence  of  his  having 
committed  some  crime  for  which  he  had  been  excom- 
municated, (i) 

But  when  the  performance  is  prevented,  either  by  the 
act  of  some  third  party,  who  has  no  interest  in  its  per- 
formance or  non-performance,  or  when  it  has  been  pre- 
vented by  some  casualty,  the  disposition  which  was 
subject  to  the  condition  will  not  take  effect,  unless  the 
act,  or  the  casualty  which  renders  it  no  longer  possible 
to  be  performed  by  the  person  on  whom  the  condition 
was  imposed,  took  place  in  the  testator's  life-time, 
and  was  known  to  him.  In  that  case  the  condition  is 
rejected  as  impossible,  for  there  is  no  substantial  dif- 
ference between  originally  inserting  and  subsequently 
retaining  in  his  will  a  condition  which  he  knows  can- 
not be  performed.  It  is  therefore  presumed  to  be  his 
desire  that  the  party  should  take  the  bequest  absolutely, 
since  he  knows  that  the  performance  of  the  condition  is 
rendered  impossible,  and  that  the  law  will,  for  that 
reason,  reject  it.  (c) 

If,  however,  the  act  or  casualty  were  unknown  to  the 

(a)  Yoet,  lib.  28,  tit  7,  n.  19. 

(b)  A.  Mattheac.  lib.  3,  c.  11,  n.  8.  Sandes,  Decis.  Fris.  lib.  4,  tit.  6, 
def.  3.  Perez,  ad  Cod.  lib.  6,  tit.  46,  n.  12.  See  Darley  ▼.  Langworthy, 
3Bfo.  Pari.  Cas.  359. 

(c)  Voct,  lib.  28,  tit.  7,  n,  21.    Perez,  ad  Cod.  lib.  6,  tit.  46,  ir.  12. 

VOL.   II.  M 
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testator,  or  took  place  after  his  death,  there  is  no  ground 
for  such  a  presumption.  The  bequest,  therefore,  con- 
tinues subject  to  the  condition,  and  as  the  latter  cannot 
be  performed,  the  bequest  fails.  The  expressed  inten- 
tion of  the  testator  was,  that  the  devisee  should  take 
only  on  a  certain  condition.  There  is  no  ground  for 
inferring  that  if  the  testator  had  been  aware  of  the 
event  which  rendered  the  performance  of  it  impossible, 
he  would  have  allowed  the  devisee  to  retain  the  bequest 
absolutely.  The  devisee  is  not  entitled  to  an  absolute 
bequest  under  a  disposition  which  gives  him  only  a 
conditional  bequest,  (a) 

When  the  act  which  is  the  subject  of  the  condition  is 
such  that  it  can  be  repeated,  then,  although  it  should 
have  taken  place  in  the  testator's  life-time,  and  he  were 
fully  aware  of  it,  but  still  retained  the  condition  in  his 
will,  it  is  considered  that  he  contemplated  the  repetition 
of  such  act.  Thus,  if  the  condition  was  that  A.  should 
marry,  and  he  were  married  at  the  time  of  the  will,  and 
with  the  knowledge  of  the  testator,  it  is  presumed  that 
the  testator  contemplated  a  second  marriage  in  the 
event  of  the  death  of  the  present  wife.  (J) 

If  the  person  on  whom  the  condition  is  imposed  will 
not  perform  it,  notwithstanding  he  is  able,  the  condi- 
tion has  failed,  and  the  bequest  or  interest  dependent 
on  its  performance,  does  not  take  effect.  When  he  has 
once  solemnly  declared  his  unwillingness  to  perform  it, 
he  will  not  be  allowed  to  retract  his  refusal,  and  his 
subsequent  offer  to  perform  it  will  not  entitle  him  to 
recover  the  property,  (c) 

He  will  be  considered  to  have  failed  in  performing 
it,  when  he  has  by  his  conduct  rendered  the  performance 
of  the  condition  so  prejudicial  to  the  person  in  whose 


(a)  Voet,  lib.  28,  tit.  7,  n.  21.    Perez,  ad  Cod.  lib.  6,  tit.  46,  n.  10, 11, 12. 

(b)  Sandes,  Deeis.  Fris.  lib.  4.  tit.  6,  def.  3.  (e)  Voet,  ib.  n.  18. 
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favour  it  was  to  be  performed,  that  the  latter  would  not 
admit  of  its  performance.  A  legacy  was  given  by  M.  to 
Titius,  on  condition  that  he  undertook  the  administra- 
tion of  his  grand-son's  estate.  If  Titius  so  misconduct 
himself  as  to  be  removed  from  the  administration,  he 
cannot  claim  the  legacy,  (a)  So,  if  a  legacy  be  left  to 
a  step-mother,  on  condition  that  she  remained  in  the 
same  house  with  the  step-children,  if  her  conduct  to 
them  is  such  that  they  cannot  continue  their  residence 
with  her,  she  has  failed  to  perform  the  condition.  (6) 

The  condition  must  be  performed  in  the  manner  and 
to  the  person  prescribed  by  the  testator.  The  person 
on  whom  it  is  imposed  cannot  substitute  that  which  he 
may  consider  an  equivalent  for  the  thing  he  was  re- 
quired to  do.  (c) 

If,  however,  the  condition  contemplates  the  object, 
rather  than  the  means  by  which  it  is  obtained,  it  will  be 
considered  to  have  been  performed,  if  the  object  be  ob- 
tained, although  not  in  the  precise  manner  pointed  out 
by  the  testator.  If  a  fidei-commissum  were  created  in 
favour  of  A.,  if  the  latter  became  sui  juris  by  the  death 
of  his  father,  it  would  be  considered  that  the  condition 
had  been  substantially  performed,  if  by  emancipation, 
or  any  other  cause,  he  had  become  sui  juris,  because 
the  testator^s  object  was  that  he  should  have  the  legacy 
when  he  ceased  to  be  under  the  father's  power,  (c) 

The  condition  must  be  performed  at,  or  within,  the 
time  prescribed  by  the  testator  for  that  purpose.  But 
if  he  have  not  prescribed  any  time,  it  must  be  performed 
within  a  reasonable  time.  When  the  institution  is  de- 
pendent on  a  condition,  a  reasonable  period  is  allowed 
for  the  heir  to  adiate  the  inheritance,  and  if  he  cannot 
adiate,  the  estate  is  protected  for  those  interested  in  it 
by  the  appointment  of  a  curator,  (d) 

If  the  person  on  whom  the  condition  is  imposed  dies 

(a)  Voet,  lib.  28,  tit,  7»  n.  18.  (6)  Someren,  de  Jure  Nov.  c.  9>  n.  5. 

(c)  Voct,  ib.  n.  25.  (d)  Perez,  ad  Cod.  lib.  6,  tit.  46,  n.  7. 

m2 
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before  he  has  performed  it,  the  power  of  performing 
it,  if  it  has  been  created  by  will,  is  not  transmitted* 
either  to  his  heir  or  to  the  heir  of  the  person  in  respect 
of  whom  it  is  to  be  performed.  In  such  a  case,  the 
condition  has  not  been  performed,  and  the  bequest 
which  was  subject  to  it  has  failed.  In  acts  inter  vivos 
a  different  rule  prevailed,  and  the  spes  conditioms  is 
transmissible  to  his  heir,  (a) 

When  the  condition  on  which  a  fideircommissum  is  to 
take  effect  consists  in  something  to  be  given  to  a  third 
person,  it  may  be  tendered  hj  ^e  fidei-commisMry  fx>  the 
fdudaryj  in  order  that  the  latter  may  give  it,  and  thus 
perform  the  condition;  or  if  the  fiduciary  refuse  to 
receive  it,  the  fidei-commissary  may  himself  tender  it  to 
such  person,  and  then  the  fiduciary  will  be  compelled 
by  the  judge  to  adiate,  and  make  restitution,  of  the 
inheritance,  (b) 

When  the  condition  consists  in  something  to  be  done, 
and  the  fiduciary  refuses  to  do  it,  he  may  be  compelled 
to  do  it,  if  it  be  not  immoral,  nor  attended  with  diffi- 
culty, and  do  not  subject  him  to  expence. 

When  the  condition  admits  of  the  act  being  done  by 
another,  the  same  rule  is  observed  as  in  the  case  of  a 
condition  which  consists  in  something  to  be  given.  But 
if  it  cannot  be  performed  by  another,  and  neithey  the 
testator,  nor  any  third  person,  could  have  any  interest 
in  having  it  done,  as  a  condition  that  the  fiduciary 
should  bear  the  name  of  the  testator,  the  performance 
may  be  remitted  by  the  judge,  (c) 

But  if  the  act  to  be  done  cannot  be  performed  by 
another,  and  is  difficult,  and  of  such  a  nature  that  the 
testator,  or  a  third  person,  had  a  direct  interest  in  its 
performance,  and  the  fiduciary  will   not  perform  it, 

Ca)  Perec,  ad  Cod.  lib.  6,  tit.  46,  n.  15.  Voet,  lib.  28,  tit.  7»  n.  24,  and 
lib.  44,  tit.  7>  n.  15. 1.  ab  omnibus,  104,  §  in  testam.  1  Dig.  de  legat.  1. 
1.  A  testatore  lOQ^  ff>  de  condition,  et  demonst.  §  sub  conditione,  4,  InsU 
de  verb,  oblig.  lib.  3.  tit.  16.         {h)  Voet,  lib.  36,  tit.  1,  n.  45.        (c)  lb. 
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the  judge  cannot  remit  it,  but  the  whole  fidei-com- 
tnissum  must  fail,  in  consequence  of  the  non-performance 
of  the  condition,  (a) 

The  effect  of  the  preceding  conditions  is  to  suspend 
the  interest  or  estate  which  is  dependent  on  them  until 
they  are  performed,  or  in  certain  cases  to  impose  on  the 
institute,  legatee,  or  donee,  the  necessity  of  giving 
security  for  their  performance,  in  order  to  enable  him 
to  derive  any  benefit  from  the  disposition. 

If  it  be  intended  that  the  institute,  or  donee,  should 
derive  an  immediate  benefit,  the  disposition  is  made 
sub  modo,  the  institute  receives  it,  and  afterwards  per- 
forms the  act  which  is  the  subject  of  the  modus. 

"  Quod  si  cui  in  hoc  legatum  sit  ut  ex  eo  aliquid 
faceret ;  veluti  monumentum  testatori,  vel  opus,  aut 
epulum  municipibus  faceret,  vel  ex  eo  ut  partem  alii  resti- 
tueret ;  sub  modo  legatum  videtur."  (6) 

*^  Modus  in  hoc  differt  a  conditione,  quod  conditio, 
donee  impleta  sit,  suspendit  ultimam  voluntatem  cui 
adjecta  est :  modus  autem  non  ita.  Nam  ante  impletum 
modum,  legatum  non  solum  debetur  sed  et  exigi  potest, 
oblata  cautione  de  implendo  modo."  (c) 

An  institution  or  donation  may  be  made  upon  the 
condition,  or  sub  modo,  that  the  whole  or  a  part  of  the 
property  shall,  at  a  certain  time,  or  at  the  death  of  the 
donee,  revert  to  the  donor,  or  be  delivered  to  a  third 
person. 

The  person  who,  on  the  non-performance  of  the  con- 
dition, becomes  entitled  to  the  property,  or  who  has  an 
interest  in  its  performance,  has  all  the  rights  and 
remedies  of  a  fidei-commissary.  If  the  property  is  not 
given  over  in  the  event  of  the  non-performance  of  the 
act,  or  if  its  failure  does  not  involve  the  loss  or  forfeiture 
of  the   property,  its  performance  is  left  to  the  7noral 

(a)  Voet,  lib.  36,  tit.  1,  n.45. 

(b)  Dig.  lib.  35,  tit.  1,  de  c6nd.  et  demonst.  1.  17,  §  4.    Pothier,  ad  Pand. 
lib.  35,  tit.  I,  part  3,  art.  1,  n.  CCXVI.  (c)  Pothier,  ib. 
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feeling  of  the  heir  or  donee,  and  he  does  not  incur  any 
legal  liability  by  not  performing  it.  (a) 

When  it  is  doubtful,  from  the  expressions  of  the  in- 
strument, whether  the  institution  or  donation  is  mb 
coTiditione  or  sub  modoy  the  presumption  of  the  law  is  in 
favour  of  the  latter,  because  it  tends  to  render  more 
perfect  the  institution  or  donation,  (b) 

It  will  have  been  seen  that  under  the  civil  law  and 
the  law  of  Holland,  there  are  scarcely  any  dispositions 
of  property  which  even  the  caprice  of  its  owner  could 
suggest,  which  might  not  be  effected  by  substitutions, 
fidei'COfnmissa,  and  conditions.  He  might  dispose  of 
the  property  to  one  in  perpetuity,  but  at  the  ^me 
time  provide  that  in  a  certain  event  it  should  shift 
from  that  person  to  another,  or  revert  to  himself.  •  He 
might  create  any  number  of  limited  and  partial  interests. 
To  the  first  taker  he  might  give  an  estate  for  years, 
and,  on  its  determination,  to  another  in  perpetuity.  He 
might  select  the  line  or  class  of  descendants  of  the  first 
taker,  male  or  female,  to  whom  it  should  descend  after 
the  estate  of  the  latter  had  ceased.  He  might  give 
interests  to  persons  unborn,  and  impose  on  the  donee  or 
devisee  various  restrictions  on  the  power  of  alienating  the 
property.  It  is  considered  that  there  is  scarcely  any 
modification  of  the  ownership,  or  any  species  of  strict 
settlement  of  property,  which  its  owner  was  not  able  to 
effect  under  these  provisions  of  the  civil  law. 

(a)  Voet,  lib.  35,  tit.  I,  n.  12,  13,  ]5>  and  lib.  34,  tit.  6,  n.  4.  Perez.  Cod. 
Hb.  8,  tit.  55.  Zoes.  lib.  35,  tit.  1.  Brunneman,  ad  1.  1,  C.  de  his  quae 
sub  modo.  Hugo  Grotius,  lib.  2,  Manud.  c.  23,  n.  15.  Mantica,  de 
Conject.  ult.  Volunt.  lib.  10,  tit.  5,  n.  15,  16.  Sandes,  Decis.  Fris.  lib.  4, 
tit.  6,  def.  1.    Van  Leeuwen,  lib.  3,  c.  5,  n.  35. 

(b)  L.  si  ita  scriptum,  67,  ff.  de  hsered.  instit.  Mantica,  de  Ck>nject.  ult. 
Volunt.  lib.  10,  tit.  5,  n.  12.  Peregrin,  de  Fidei-commiss.  art.  11,  n.  114. 
Henoch,  lib.  4,  prses.  175,  n.  15.  Brunneman,  ad  lib.  1«  C.  de  his  qum  sub 
modo.    Voet,  ib.  n.  14. 
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SECTION  II. 

MODIFICATIONS    OF,  OR    ESTATES    AND    INTERESTS   IN  REAL 
PROPERTY,  UNDER  THE  LAW  OF  FRANCE. 

I. — Fidei'cammigsafy  substitutions  under  the  ooutvme  of  Paris  before  the 
changes  effected  by  the  Ordinances  d'Orleans,  de  Moulins,  and  of  August 
1747. — Principally  governed  by  rules  derived  from  the  civil  laV. — Might 
be  created  by  acts  inter  vivos  as  well  as  mortis  causd, — Essential  property 
at  9,  Jidii-commissum  that  it  should  import  Vordre  sneassif, — ^Rules  on 
this  subject. — By  what  terms  constituted^ — Different  kinds  of  Jidei-com- 
missay  substitutions ; — ^aduelle,  reciproque,  de  la  famiUe,  Uneate-mascU' 
fine. — No  limit  to  the  number  of  generations  to  which  a  substitution  might 
extend,  until  imposed  by  the  Ordinance  d'Orleans. — ^The  construction  of 
fida-^ommissary  substitutions. — ^The  computation  of  proximity  under  the 
Ordinance  of  1747. — Its  rules  relative  to  moveable  property  being  the  sub- 
ject of  jlcIet-commtMary  substitution. — Whenthe  fidei-commissary  substitu- 
tioa  Hails. — The  relative  rights,  liabilities,  and  interests  of  the  substitviA  and 
grev^, — Thefidei-commis  conditionnel  and  modal. 

II. — ^Alterations  effected  by  the  laws  of  the  25th  of  October  and  14th  of 
November,  1792. — By  the  Code  Civil. — Fidei-commissary  substitutions  pro- 
hibited.— ^Exceptions. — ^The  substitutions  permitted. 

III. — The  creation  of  majorats. — Rules  respecting  them. — Abrogation 
of  them. 

I.  In  France,  the  modification  of  estates  was  effected 
by  means  similar  to  those  which  have  been  stated  in 
the  preceding  section.  In  those  provinces  which  were 
governed,  not  by  the  civil  law  (fe  droit  4crit)^  but  by 
their  own  cotUumeSy  two  species  of  substitutions  only 
were  admitted,  la  substitution  vulgaireBxid  la  substitution 
Jidei'Commissaire.  The  person  in  whose  favour  the  sub- 
stitution was  made,  whether  it  was  direct  or  Jidei-com- 
ndssarj/f  was  called  substitutes  the  person  who  was 
burthened  with  the  charge  of  delivering  the  subject  of 
the  Jidei-commissum  was  called  le  greoL  Under  the 
cauiumes  of  Paris,  and  other  parts  of  France,  the  sub- 
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stitution  of  an  heir,  not  only  was  unnecessary,  but  was 
prohibited.  Hence,  direct  substitutions  were  only  con- 
sidered as  subsidiary  institutions,  aud  received  no  greater 
effect  than  institutions. 

The  attention  of  the  jurists  of  France  has  therefore  been 
principally  bestowed  on  Jidei'Cammissary  substitutions, 
and  it  has  been  said  that  in  speaking  of  substitutions, 
those  only  are  intended  which  are  Jidei-cammissart/ .  (a) 

Several  important  changes  have  been  made  in  the 
jurisprudence  of  France  relative  to  this  species  of  substitu- 
tions. They  were  effected  by  the  Ordinances  d'Orleans, 
1560,  de  Moulins,  1566,  and  especially  by  that  of 
August,  1747  ;  by  the  laws  of  the  25th  of  October  and 
the  14th  of  November,  1792,  by  the  Code  Civil,  and  by 
those  laws  which  authorize  and  regulate  the  creation  of 
majorats. 

The  civil  law  fiirnished  the  principles  on  which  the 
Jidei'Commissary  substitutions  of  France  were  founded, 
and  until  the  passing  of  the  ordinances  referred  to,  they 
were,  with  some  few  exceptions,  governed  by  its  rules. 

They  might  comprise  property  moveable  and  im- 
moveable. They  might  be  created  by  donation,  or 
other  acts  inter  vivosy  as  well  as  by  testamentary  dispo- 
sition. They  were  subject,  in  respect  of  the  capacity  of 
the  persons  by  whom  they  were  created,  and  by  whom 
they  could  be  received,  to  the  same  rules  which  go- 
verned the  ordinary  alienations  of  property.  It  was 
required,  that  the  rules  which  the  law  had  prescribed 
for  the  particular  species  of  disposition  by  which  the 
fidei-commissum  was  created,  should  be  observed. 

It  was  essential  to  the  constitution  of  ^fidei-commissum^ 
that  the  terms  by  which  it  was  created  should  import 
Vordre  successif^  or  le  trait  de  temps^  ordo  sixcessionis 
et  nan  coryunctionis  sen  simultaneus,  that  is,  the  substi- 

(a)  Argou,  liv.  2,  c.  14,  p.  360. 
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tute  must  have  been  called  subsequently  to  some  person 
who,  as  the  institute  or  donee,  was  previously  to  receive 
the  property,  (a) 

A  gift  or  bequest  to  A.  and  ^e^  enfans  would  not  be  a 

jidei'Commismmy  and  the  children   would  take  jointly 

with  the  parent,   but  a  gift  to  A.,  and  aprh  lui  ses 

enfansj  would   be  fidei-commissary,   because   they  are 

called  after,  and  not  with  the  parent.  (5) 

So  if  it  were  to  A.  and  to  his  children  to  be  bom,  it 
would  he  fidei-commissary  y  for  the  father  takes  imme- 
diately, but  the  children  cannot  take  until  they  come 
in  esse.  A  fidei-commissary  substitution  to  A.  and  a  ses 
hoirsy  or  a  ses  hairs  et  ayans  cause,  does  not  give  the 
heirs  of  A.  any  title  by  substitution,  for  the  purpose  of 
these  terms  is  only  to  designate  the  absolute  dominium 
in  perpetuity  which  is  granted  to  A.  (c) 

But  if  to  these  terms  are  added  others  which  invert 
the  ordinary  course  of  succession,  as  the  institution  of, 
or  a  gift  to  A.  pour  lui  et  ses  heirs  male,  ^fidei-commissary 
substitution  is  created,  {d) 

So  it  has  been  held  that  a  gift  to  A.,  ou  d  ses  enfans 
d  naitre,  is  fidei-commissary ,  the  gift  being  read  as  if  it 
were  expressed  conjunctively,  and  not  disjunctively,  (e) 

In  the  civil  law  the  expression  substituo  is  not  used, 
unless  accompanied  by  other  terms,  to  create  a  fidei- 
comndssum,  (f)  but  in  the  jurisprudence  of  France,  the 
expression  je  substitue  was  sufficient  for  that  purpose. 
Indeed    it  is   more  frequently    used    to   designate    a 

(a)  Arrets  du  Parlement  d'Aiz,  7th  March,  1643,  and  May,  1683.  Re- 
cneil  de  Boniface,  torn.  5,  liv.  2.  Peregrin,  de  Fidei-comm.  art.  If,  18. 
Merlin,  Rep.  Univ.  tit.  Substit.  ¥idei-com.  Sect.  8. 

ib)  Pothier,  Traits  des  Substitutions,  Sect  2,  art  1. 

Ce)  Pothier,  ib.  Arr^t,  G.  C.  of  Malines,  May  1609,  Dufief,  p.  179. 
Merlin,  ib. 

id)  Stockman,  Decis.  30. 

(e)  Stockman,  ib.    Arr^t  du  Gonaeil  de  Brabant,  Oct.  1658.    Merlin,  ib. 

(/)  Dig.  lib.  31,  tit  2, 1.  87,  §  2,  and  1.  76,  and  lib.  36,  tit.  1, 1.  3.  Cod, 
de  Ftetis,  1. 16.    Comm.  de  Legatis,  1. 3,  $  2. 


170  CONFLICT  OF  LAWS. 

substitution  by  fidd-commiMum  than   a   direct  substi^ 
tution.  (a) 

It  has  been  doubted  whether  the  expression,  ja  mets  a 
la  place^  had  the  same  import  as  that  o(je  substitue^  and 
whether,  like  the  latter  phrase,  it  necessarily  implied 
trait  de  temps. 

When,  however,  to  the  terms  je  mets  d  la  place  are 
added  those  of  d  son  dSces,  or  en  cos  de  dichs^  ^fidei- 
commissum  is  constituted.  The  expression  en  cas  de 
decks  affords  the  same  ground  for  considering  that  the 
event  of  the  death  of  the  institute  after  having  received 
the  succession  is  contemplated,  just  as  much  as  his  death 
without  having  received  it.  (b) 

The  fidei-commissum  might  be  of  some  specific  thing 
fidei-commis  particulier^  or  it  might  extend  to  the  whole 
succession,  fidei-commis  universeL 

Fidd-commissary  substitutions  are  distinguished  by 
the  French  jurists  as  simple  and  graduelle.  In  the 
former  the  substitute  receives  and  retains  as  his  own 
absolute  property,  and  subject  to  his  own  free  disposal, 
the  property  which  is  the  subject  of  the  fidei-commis. 
In  the  latter,  he  receives  it  under  the  obligation  of  pre- 
serving it  for  others  to  whom  the  donor,  or  testator,  has 
directed  it  to  be  delivered. 

The  fiduciary  substitution  graduelle  is  constituted 
in  express  terms  when  the  substitute  is  to  render  to 
another,  or  when,  in  calling  several  persons  to  ;the  suc- 
cession, the  donor,  or  testator,  adds  les  unes  aprhs  les 
autreSj  or  siuxessivementj  or  de  degrS  en  degre^  or  de  mdle 
en  male,  or  de  ainS  en  alne.  (c) 

It  may  be  inferred,  when  it  clearly  appears  from  the 
language  of  the  instrument  that  it  was  the  intention  of 
the  donor,  or  testator,  to  create  n,  fidei^eommis. 

(a)  Ricard,  c.  6,  n.  263,  264.  Merlin,  Rep.  Univ.  tit«  Substit  Fidei-com. 
sect.  8. 

(6)  Arrdt,  21  at  March,  1782,  upon  the  Will  of  la  Marqwsede  Pompadour. 
Merlin,  ib.  (e)  Merlin,  ib.  eect.  10,  §4,  art.  1. 
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The  fidei-cammis  redproque^  is  express,  or  implied. 
The  bequest  of  a  farm  to  A.  and  B.,  with  a  direction 
that  the  survivor  of  them  should  deliver  the  said  farm 
to  C,  contains  an  express  Jidei-cammis  in  favour  of 
C,  of  the  entire  farm,  and  also  an  implied  reciprocal 
fidei-cammis  between  A.  and  B.,  because  the  survivor 
cannot  deliver  the  said  farm  unless  he  has  received  the 
share  of  his  predeceased  co-devisee,  (a) 

Two  circumstances  must  concur  to  constitute  this 
species  of  Jidei-commis.  Ist,  The  survivor  alone  must 
be  charged  with  the  burthen  of  restoring  to  another 
substitute,  and,  2ndly,  It  must  be  the  entire  subject  of 
the  disposition  which  he  is  charged  to  restore,  (b) 

The  fidei'Cammis  may  embrace  the  accrued  as  well  as 
the  original  shares.  But  if  a  person  instituting  his  three 
children  as  his  heirs,  add  et  je  les  substitui  redproque- 
ment  en  cos  de  dicks  sans  postMtiy,  (c)  and  one  of  them 
dies  without  children,  and  his  share  becomes  divisible 
amongst  tl&e  two  surviving  brothers,  that  share  will  cease 
to  be  any  longer  subject  to  the  fidei-commis,  and  will 
become  the  absolute  property  of  the  two  surviving  bro- 
thers, {d)  But,  if  after  having  substituted  the  children 
the  one  to  the  other,  he  had  added  en  sorte  que  les  biens 
des  pridicidis  accroissent  toujours  aux  survivanSy  the 
accrued  share  would  be  embraced  by  thefidei-camimis.  (e) 

If  a  testator  institute  as  heirs  A.  and  B.,  and  give  to 
A.  a  certain  house  par  pr6ciputy  and  then  express  that 
A.  and  B.  shall  be  substituted  reciprocally  to  each  other, 
the  house  is  a  subject  of  the  Jidei'Commis.  (f) 

A  substitution  might  be  made  in  favour  of  a  family, 
either  that  of  the  author  of  the  substitution,  or  thai  of  the 


(a)  ArrtoduParl.  de  Toulouse,  15th Feb.  1630,  29th Dee.  1643;  duParl. 
de  Grenoble,  3 let  May,  1634.    Merlin,  Substit.  Kdei.  sect.  10>  $  7- 

(6)  AttH  da  Pari,  de  Pkhs,  30th  April,  1 776.  Stockman's  Decis.  decis.  34, 
$4,5.  (c)  Merlin,  ib.  (<f)  Stockman,  ib. 

(e)  Merlin,  ib.  if)  Merlin,  ib. 
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substitute.  The  term  families  or  racCj  includes  those 
who  are  agnati  and  cognati.  When  the  term  safamille 
stands  without  any  expressions  to  indicate  whether  it  be 
the  family  of  the  author  or  substitute,  the  presumption 
seems  to  be  that  he  intends  his  own  family,  (a) 

Under  this  substitution  those  of  the  family  are  con- 
templated, and  are  to  be  preferred,  who  are  in  the  first 
degree,  or  pliis  procheSj  to  the  last  possessor,  and  the 
proximity  is  to  be  computed  according  to  the  law  of 
succession  ab  intestato.  {h) 

,A  fidei'Commissary  substitution,  which  consists  in  pro- 
hibiting the  alienation  of  the  property  hors  de  la  families 
is  not  to  be  extended  to  any  other  case  than  that  which 
has  been  expressed  by  its  author.  A  restraint  on  alien- 
ation during,  life  does  not  prevent  le  grevS  from  disposing 
of  it  by  testament,  and  if  he  is  restrained  from  selling 
he  is  not  thereby  precluded  irom  making  a  gift,  (c) 

Even  when  the  prohibition  is  general,  it  does  not 
extend  to  an  alienation  not  voluntary  on  the  part  of  le 
grevSj  as  when  it  is  compelled  by  the  authority  of  the 
State,  or  by  the  sentence  of  the  court,  in  satisfaction  of 
some  charge  to  which  the  estate  was  subject  at  the  time 
the  substitution  was  made,  (c) 

The  persons  who  are  entitled  under  this  species  of 
Jidei'Commis  are  those  members  of  the  family  who  at 
the  time  of  the  alienation  are  plus  proches  according  to 
the  law  of  succession,  unless,  indeed,  the  substitution  be 
reciprocal,  in  which  case  the  person  who  had  contra- 
vened the  prohibition  could  not  participate  in  the 
property  which  by  such  contravention  had  passed  from 
him.  (d) 


(a)  Pothier,  Tr.  des  Substit.  sect.  3,  art.  2.  Merlin,  Rep.  Uniy.  tit.  Substit. 
et  Fidei-com.  sect.  10,  §  10. 

ib)  Ricard,  des  Substit.  n.  520.  Arrdt  du  Pari,  de  Paris,  1604.  Do 
Flandre,  23rd  Dec.  1700.    Merlin,  ib. 

(c)  Fothier,  sect.  3,  art.  3,  $  1.    Merlin,  ib.  {d)  Pothier,  ib. 
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The  Jidei'Comimssary  substitution  might  be  created  in 
fevour  of  particular  lines,  or  of  males  to  the  exclusion 
of  females,  or  by  giving  to  le  grev^  the  power 
of  selecting  a  particular  member  of  the  family,  or  one 
or  more  of  a  class  to  whom  the  property  should  be 
delivered .  (a) 

In  substitutions  in  favour  of  male  descendants  ques- 
tions arise  on  the  extent  to  which  the  preference  of  males 
is  to  be  carried. 

When  the  substitution  is  to  male  descendants  without 
the  addition  of  such  words  as  issuspar  mdles,  the  sons  of 
daughters  are  not  excluded,  An  institution  by  A.  of 
his  son,  and  a  substitution  of  ses  enfans  mdles  et  les 
descendans  des  mdles  h  toujourSy  is  an  exclusion  of  grand- 
daughters. (6) 

Under  a  substitution  of  les  descendans  h  toujours 
vaulant  que  les  mdles  sant  preferh  aux  femellesj  females 
who  are  of  a  degree  more  near  than  males  are  not 
excluded.  "  Praelatio  inter  masculos  et  fseminas  ejus- 
dem  linese  intelligitur ;  masculus  autem-  unius  lineeB 
non  excludit  faeminam  alterius  linesB."  (c) 

A  substitution  in  favour  of  males  is  frequently  accom- 
panied with  a  declaration  that  the  elder  should  take, 
taini  des  descendans  mdles  de  ainS  en  alni.  In  the  con- 
struction of  such  a  substitution  the  preference  con- 
templated is  seniority  not  of  birth,  but  of  the  branch  of 
the  family.  A.  instituted  his  son,  and  substituted  to  him 
ses  descendans  male  d'alnS  en  ainS.  The  eldest  son  died, 
leaving  two  sons,  B.  and  C,  B.,  the  elder  of  the  two, 
died  in  his  father's  life-time,  leaving  a  son.  The  son 
of  B.  will  exclude  C.  (d) 

The  ordinances  which  have  been  referred  to  effected 


(a)  Pothier,  sect.  3,  art.  2,  §  I,  2. 

(6)  Ricard,  Tr.  des  Disp.  Gond.  n.  482 ;  but  see  Tr.  des  Substit.  n.  593. 
Merlin,  sect.  10>  §  13.    Pothier,  ib. 

(c)  Peregrin,  de  Fidei-cgm.,  art.  27,  n.  12.  Merlin,  tit.  Substit.  Fidei- 
com.  sect.  10,  $  13,  art.  ?•  (d)  Merlin,  ib.  $  10. 
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a  most  important  alteration  in  the  law  of  Jidet-commissary 
substitutions,  and  corrected  many  abuses  to  which  they 
were  subject. 

In  the  opinion  of  some  jurists,  the  law  of  France  before 
the  Ordinance  d'Orleans  permitted  an  estate  to  continue 
under  a,Jidei'Commissa7y  substitution  in  strict  settlement 
for  an  unlimited  number  of  degrees  or  generations,  (a) 

Other  jurists  considered  that  the  substitution  could 
not  be  extended  beyond  the  tenth  degree  or  generation, 
whilst  others  were  of  opinion  that  the  period  of  one 
hundred  years  was  the  limit  of  its  duration. 

The  restraint  which  was  thus  imposed  on  the  alienation 
of  property,  was  one  of  the  evils  corrected  by  the  Ordi- 
nance d'Orleans  of  1660.  It  limited  all  future  fidet- 
commissary  substitutions  to  two  degrees,  excluding  in  the 
computation  the  institute  or  first  disposition.  (Jb) 

If,  therefore,  A.  had  instituted  B.,  and  had  substituted 
to  B.  after  his  death,  C,  D.,  and  E.,  in  succession,  the 
one  to  take  after  the  death  of  the  other ;  when  C,  upon 
the  death  of  B.,  has  received  the  substitution,  and  D. 
has  received  it  after  the  death  of  C,  the  two  degrees  or 
generations  have  had  the  benefit  of  the  substitution,  and 
the  substitution  ip  favour  of  E.  cannot  take  effect. 

The  Ordinance  de  Moulins,  of  1566,  confirmed  that 
of  Orleans^  and  limited  substitutions  which  had  been 
already  created  to  four  degrees,  excluding  the  institute 
or  first  disponee.  Substitutions  created  before  the  year 
1560  could  not  take  effect  beyond  the  fourth  degree. 

But  the  great  reformation  in  this  branch  of  law  was 
effected  by  the  celebrated  ordinance  of  the  illustrious 
D'Aguesseau:  (c)  ''  Une  loi  depuis  long-temps  desiree 
restreignit  les  abus  de  ce  droit,  en  conservant  ce  qu'il 
avoit  d'utile  et  de  monarchique.  Uuniformite  et  la 
simplicite  des  principes  dissipa  tout  ce  que  la  subtil  ite 

(a)  Dumoulin,  cons.  I,  54.       Pothier,  Tr.  des  Substit.  sect.  7>  art.  4 
Merlin,  tit.  Substit.  Fidei-com.  Sect.  10,  §  4. 
(6)  Art.  59-  (c)  Ordonnance  du  Mois,  d'  Au6t  1747. 
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des  jurisconsultes  et  les  incertitudes  de  la  jurisprudence 
avoient  repandu  de  doutes  et  de  di£Bicultes  dans  cette 
matiere  ;  ainsi,  le  systeme  de  la  legislation  sur  les  dis- 
positions h.  titre  gratuit,  fut  complet."  (a) 

There  had  been  conflicting  decisions  on  the  efiect  of 
the  Ordinance  de  Moulins.  It  had  been  considered 
in  some  of  the  courts  that  this  ordinance  had  recognised 
the  validity  of  substitutions  created  since  the  Ordinance 
of  Orleans,  notwithstanding  they  extended  to  the  fourth 
degree.  The  ordinance  of  1747  expressly  rejects  such 
a  construction,  and  declares  that  the  59th  article  of  the 
Ordinance  of  Orleans  shall  be  executed,  and  that  there- 
fore all  substitutions,  whether  by  contract  of  marriage, 
or  other  act  inter  vivosj  or  by  disposition  mortis  catisd, 
in  whatever  terms  they  are  conceived,  are  not  to  be 
extended  beyond  two  degrees.  In  the  computation  of 
those  degrees,  the  donee,  institute,  legatee,  or  other 
person,  who  shall  receive  in  the  first  instance  the  pro- 
perty of  the  donor,  or  testator,  is  excluded,  (b)  It 
retained  the  57th  article  of  the  Ordinance  de  Moulins, 
in  respect  of  such  substitutions  as  were  anterior  to  that 
ordinance.  It  expressly  declares  that  in  those  provinces 
of  France  where  the  usage  had  admitted  substitutions 
to  the  fourth  degree,  this  restriction  should  not  be 
applied  to  such  substitutions  as  had  been  created  pre- 
viously to  the  publication  of  that  ordinance,  (c) 

The  degrees  or  generations  to  which  substitutions  may 
extend  are  computed  per  capita^  and  not  per  stirpes,  so 
that  each  person  is  reckoned  as  a  degree,  {d)  When 
substitution  is  made  in  favour  of  several  brothers,  or 
other  persons  who  are  called  jointly,  they  will  be  deemed 
to  have  formed  one  degree  each  for  the  share  or  part 
which  he  has  received  from  the  estate. 
When  le  grevS  has  accepted  the  disposition,  either 

(a)  Pt^lim.  Discours  stir  les  Ouvrages  d'Aguesseau,  par  M.  Pardessus, 
torn.  1,  p.  zxxvi. 
(6)  Ordonnance  du  Mois  d'Au6t,  1747>  titre  1,  art.  30. 
(c)  lb.  id)  Art.  33,  34. 
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expressly,  or  by  intromitting  with  the  property  com- 
prised in  it,  he  will  be  deemed  to  have  received  that 
disposition,  so  that  the  first  degree  is  reckoned  after 
him.  The  same  rule  is  applicable  to  each  of  the  suc- 
ceeding substitutions,  (a) 

When  he  renounces  the  disposition  without  having 
intromitted,  or  if  he  has  died  without  accepting  it  either 
expressly  or  tacitly,  the  substitute  of  the  first  degree 
takes  his  place,  and  the  degrees  of  substitution  are  to  be 
reckoned  from  and  exclusive  of  such  first  substitute,  (a) 

But  if  the  creditors  of  le  greve^  or  a  substitute,  have 
been  admitted  to  and  accepted  the  disposition,  or  demand 
the  opening  of  the  substitution  in  the  place  of  their 
debtor  in  order  to  have  the  benefit  of  the  estate  during 
his  life,  the  degree  of  such  debtor  is  deemed  to  have 
had  the  benefit  of  the  substitution,  just  as  if  the  debtor 
himself  had  accepted  the  estate.  (6) 

The  maxim  of  the  civil  law,  voluntas  defuncti  infidei- 
commissis  maximt  valet y  afibrded  a  pretext  for  too  readily 
admitting  conjectures  on  the  presumed  intention  of  a 
testator.  The  decisions  on  the  construction  of  fidei- 
commissary  substitutions  were  frequently  arbitrary  and 
capricious.  The  correction  of  this  evil  was  the  object  of 
the  1 7th  article  of  VEdit  PerpHuel  of  1 6 1 1 .  It  was  one  of 
the  special  objects  of  the  Ordinance  of  1747,  as  its  pre- 
amble states,  *'  a  pr^venir  toutes  les  interpretations 
arbitraires  par  des  regies  fixes  et  uniformes,  ne  servira 
qu'k  faire  respecter  encore  plus  la  volonte  des  donateurs 
et  testateurs,  en  les  obligeant  seulement  k  Texpliquer 
d'une  mani^re  plus  expresse."  (c) 

The  spirit  in  which  the  ordinance  accomplishes  this 
object  may  be  collected  from  some  of  the  rules  which  it 
establishes.  Thus,  children  who  are  not  expressly  called 
to  the  substitution,  but  are  only  placed  dans  la  conditionj 
without  being  charged  to  restore  to  others,  are  not  in 

(a)  Art.  36.  (b)  Art.  38. 

(e)  See  Preamble  to  the  Ordonnance. 
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any  case  to  be  deemed  objects  of  the  disposition,  not- 
withstanding they  should  be  dans  la  condition  in  the 
quality  of  males ;  or  the  condition  should  be  repeated,  or 
the  person  charged  with  the  substitution  be  obliged  to 
bear  the  name  and  arms  of  the  author  of  the  sub- 
stitution, or  even  although  the  deduction  of  the 
Trebellian  portion  should  be  expressly  prohibited,  or 
there  should  be  conjectures  suggested  by  other  circum- 
stances, as  the  rank,  &c.  of  the  family,  or  the  quality 
or  value  of  the  property  which  is  the  subject  of  the  sub- 
stitution. The  ordinance  rejects  these  and  other  similar 
presumptions,  (a) 

Again,  it  does  not  admit  representation  in  substitu- 
tions either  in  the  direct  or  collateral  line,  notwith- 
standing the  objects  of  the  substitution  are  called  col- 
lectively, or  are  designated  in  particular,  and  uamed 
according  to  the  order  of  their  relationship  to  the 
author  of  the  substitution,  unless  it  be  expressly  declared 
in  the  act  of  substitution,  that  representation  should 
take  place,  or  that  the  substitution  should  devolve  ac- 
cording to  the  legal  order  of  succession.  (&) 

It  is  not  to  be  understood  that  the  ordinance  excludes 
the  fair  and  legitimate  inference  to  be  drawn  from  the 
language  of  the  instrument  by  which  the  substitution  is 
created.  Thus,  the  ordinance  itself  admits  that  the 
burthen  on  the  children  of  restoring  to  others,  is  a  suf- 
ficient  foundation  for  the  inference,  that  those  quipositi 
sunt  in  conditioney  suntpositi  in  dispositione.  There  must 
be  occasions  in  which  the  intention  of  the  author  of  the 
substitution  is  a  necessary  subject  of  inference,  and  to 
these  the  ordinance  does  not  apply.  Its  object  is  to 
prevent  substitutions  being  created,  or  extended  by 
inference  alone,  (c) 

Unless  there  be  an  express  disposition  of  the  author 
of  the  substitution  to  the  contrary,  the  substitutes  take 

(a)  Merlin,  tit.  Substit.  sect.  9-  (fi)  lb. 

(o)  Ordinance,  tit.  1,  art.  19. 

VOL.  II.  N 
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according  to  their  natural  proximity,  and  not  according 
to  that  which  the  law  may  have  established,  and  no 
distinction  is  to  be  made  in  respect  of  priority  of  age, 
or  difference  of  sex.  (a) 

The  proximity  has  reference  not  to  the  author  of  the 
substitution,  but  to  the  person  who  was  the  last  possessor. 
According  to  the  22nd  article,  when  females  are  substi- 
tuted on  failure  of  males,  and  the  author  of  the  sub- 
stitution has  not  prescribed  the  order  in  which  they  are 
to  succeed,  those  will  take  who  are  in  the  nearest  degree 
of  relationship  to  the  last  possessor,  without  regard  to 
the  relationship  in  which  they  stand  to  the  author  of 
the  substitution,  and  notwithstanding  there  are  other 
females  nearer  to  the  author,  and  of  an  older  branch,  (b) 

The  preceding  article  does  not  interfere  with  the 
preference  which  it  has  been  seen  is  given  to  the  older 
branch,  but  it  is  confined  to  substitutions  in  favour  of 
females,  (b) 

When  the  fidei-commissum  requires  that  the  institute 
or  substitute  should  deliver  over  the  property  to  such 
one  or  more  of  a  certain  class  whom  he  may  select,  his 
selecti6n  must  be  made  from  that  class.  Under  sl  fidei- 
commissum  in  favour  of  the  children  of  the  testator  or 
donor,  he  cannot  select  one  or  more  of  the  grandchildren, 
notwithstanding  the  children,  ^hose  issue  they  were,  had 
died  before  the  selection.  If  all  the  children  should  die 
before  the  selection  is  made,  the  right  to  select  has 
lapsed,  unless  the  author  of  the  substitution  has  other- 
wise provided,  (c) 

In  making  the  selection  he  cannot  burthen  the  person 
selected  with  a  fidei-commissum  in  favour  of  another, 
although  he  might  be  one  of  the  class  of  persons  from 
whom  the  selection  was  to  be  made,  unless  the  author 

(a)  Pothier,  Tr.  des  Subst.,  sect.  3,  art.  2.  Arr^t  du  Parliament  de 
Paris,  July,  1780,  on  the  Will  of  Ansart  de  Mouy,  Merlin,  tit.  Subst. 
Fidei-Com.,  Sect.  10,  §  10. 

(ft)  Merlin,  ib.  (c)  lb.  Sect.  11. 
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of  the  substitution  has  expressly  given  him  power  to 
do  so.  (a) 

The  selection  having  been  once  made,  by  any  act 
tafer  vivos,  duly  accepted  by  him  in  whose  fevour  it  has 
been  made,  cannot  be  revoked.  (5) 

It  is  not  the  less  irrevocable,  because  it  was  made 
antecedently  to  the  period  which  the  testament  has 
contemplated,  unless  the  testator  had  expressly  pro- 
hibited the  exercise  of  the  power  of  selection  until  that 
period  had  arrived,  (b) 

The  ordinance  has  regulated  the  manner  in  which 
moveable  property  may  be  made  the  subject  of  a  fidei- 
commissary  substitution.  If  the  substitution  be  par- 
ticular, it  must  contain  an  express  declaration  that 
the  money,  or  the  proceeds  recovered  from  the  debts,  or 
from  the  sale  of  the  moveables,  shall  be  invested.  If 
it  do  not  contain  such  declaration,  the  substitution  is 
void,  (c) 

It  excepts  cattle,  and  implements  of  husbandry,  at- 
tached to  and  employed  on  the  land  comprised  in  the 
substitution,  and  the  moveables  which  are  destined  for 
the  use  or  ornament  of  any  dwelling-house.  The 
person  charged  with  the  Jidei-eammissum  is  not  bound  to 
sell  them.  He  is,  however,  required  to  cause  them  to 
be  appraised,  so  as  to  be  enabled  to  return  their  full 
value,  when  the  property  included  in  the  substitution  is 
delivered  up.  (rf) 

An  attempt  to  oblige  the  donee  or  legatee  to  preserve 
in  kind  any  other  moveable  property  than  that  which  is 
authorized  by  the  preceding  article,  is  ineffectual,  and 
he  holds  the  property  discharged  from  any  such  ob- 
ligation, (e) 

The  substitution  by  donation  inter  vivos  of  moveables 

(a)  Ordon.  tit.  },  art.  63. 

(b)  lb.  64.    Merlin,  tit.  Substit.  Fidei-com.  Sect.  11. 

(c)  Ordon.  tit.  I,  art.  4  and  5.  (d)  Art.  6  and  7 
(e)  Art.  8. 

n2 
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will  be  void,  if  there  be  not  annexed  to  it  a  statement  of 
the  effects  which  it  contains,  and  of  their  value,  signed 
by  the  parties,  (a) 

By  the  Code  Civil,  the  furniture  and  other  moveable 
effects  comprised  in  the  disposition  which  imposes  the 
express  condition  of  preserving  them  in  their  natural 
state,  are  to  be  given  up  in  the  state  in  which  they 
may  happen  to  be  at  the  time  of  the  restitution,  (b)  It 
also  provides,  that  cattle,  and  implements  for  the  culti- 
vation of  the  land,  are  deemed  to  be  comprised  in  the 
gift  or  testamentary  disposition  of  the  land,  and  the 
party  charged  is  only  bound  to  have  them  appraised  and 
estimated,  in  order  that  he  may  restore  their  value  when 
the  time  arrives  for  delivering  over  the  property,  (c) 

Upon  the  death  of  the  testator,  the  person  charged 
with  the  Jidd'Commissum^  whether  the  substitution  be 
universal  or  particular,  is  required  by  the  Ordinance  to 
make  an  inventory  of  all  the  property,  {tons  les  biens  et 
effets^  of  which  the  succession  consists,  and  therein  is 
to  be  stated  their  valuation.  It  is  to  be  made  in  the 
presence  of  the  person  who  is  first  called  to  the  substi- 
tution, or  of  his  guardian  or  curator,  if  he  be  a  minor, 
or  under  interdict.  If  the  first  substitute  be  not  in  esscy 
a  guardian  or  curator  is  appointed  to  superintend  the 
making  of  the  inventory,  (d) 

If  the  inventory  and  valuation  be  not  made  by  the 
person  charged,  within  the  time  limited  for  making 
inventories,  it  is  to  be  made  within  one  month  after- 
wards, by  the  person  who  is  the  object  of  the  ^dei- 
commissum^  and  in  case  of  his  default,  by  the  Pracureur 
duMoiy  at  the  expence  of  the  heir,  or  universal  legatee,  (e) 
As  a  penalty  for  this  default,  the  fruits  which  either  have 
been  or  might  have  been  received  by  him  are  forfeited 
for  the  benefit  of  the  person  who  is  next  called  in  the 

(o)  Ord.  art.  9.  (fi)  Code  Civil,  art.  1063.  (c)  lb.  art.  1064. 

(d)  Tit.  2,  art.  1,  Thevenot  sur  Tart.  1,  tit.  2. 

(e)  lb.  tit.  2.  art.  3. 
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mbstitution,  or  if  there  be  no  other  substitute,  to  certain 
public  institutions,  (a) 

The  Code  Civil  requires  a  similar  inventory  and 
valuation  to  be  made  by  the  person  charged  with 
the  restitution,  except  in  the  case  of  a  particular  legacy 
only,  (b) 

It  is  to  be  made  within  three  months,  in  the  presence 
of  the  guardian  nominated  for  the  execution  of  the 
substitution,  and  the  expences  incident  to  it,  are  to 
be  deducted  from  the  property  comprised  in  the  dis- 
position. The  person  charged  with  the  restitution,  who 
does  not  comply  with  this  regulation,  forfeits  the  dispo- 
sition in  his  favour,  and  the  substitution  is  declared  open 
to  those  who  are  called  to  it.  (c) 

If  it  has  not  been  made  at  the  request  of  the  party 
charged  within  the  prescribed  period,  it  is  to  be  made 
within  the  ensuing  month,  at  the  instance  of  the  guardian 
nominated  to  the  execution,  in  the  presence  of  the  party 
charged,  or  his  guardian,  (d) 

If  an  inventory  be  not  made  by  the  persons  named 
in  the  two  preceding  articles,  it  is  to  be  made  at  the 
instance  of  the  parties  called  to  the  substitution,  or 
dieir  guardians  or  curators  in  case  they  be  minors,  or 
under  interdict,  upon  summoning  the  party  charged,  or 
his  guardian,  and  the  guardian  nominated  for  the 
execution,  (e) 

It  is  required  by  the  ordinance  that  the  person  charged 
with  the  fidd'Comrnmary  substitution  shall  proceed, 
after  public  advertisement,  to  make  sale  to  the  highest 
bidder,  of  all  the  moveables  comprised  in  the  substi- 
tution. A  discretionary  power  is  vested  in  the  judges, 
of  permitting  him  to  retain  the  moveables,  or  part  of 
them, .  if  he  is  willing  to  be  charged  with  them  at  the 
valuation.  (/) 

The  proceeds  of  the  sale  of  the  moveables,  the  ready 

{a^  lb.  art.  41, 42.  {b)  Art.  1058.         (c)  lb.  1059. 

(<C  lb.  1060.      (e)  lb.  1057,  1061.      (/)  Ordon.  tit.  2,  art.  8. 
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money,  and  the  amount  of  the  debts  collected,  are  to  be 
invested  or  employed  in  the  manner  directed  by  the 
author  of  the  substitution .  (a)  If  he  has  given  no  direction 
in  this  respect,  they  are  to  be  applied  in  the  payment  of 
his  debts,  or  in  discharging  rents  or  other  burthens  to 
which  the  substituted  property  was  subject,  and  the 
surplus  is  to  be  invested  in  the  purchase  of  real  property, 
or  securities  on  real  property.  The  time  within  which 
the  investment  is  to  be  made  is  prescribed  by  the  judicial 
sentence  which  authorizes  him  to  enter  into  possession 
of  the  property,  (b) 

The  investment  of  the  monies  which  may  have  been 
received  from  the  recovery  of  debts,  or  from  the  sale  of 
offices,  &c.,  is  to  be  made  within  three  months  at  the 
latest  from  the  time  of  their  receipt,  (c) 

By  his  default  in  making  the  investment  in  conformity 
with  these  rules,  he  renders  his  own  property  liable  for 
damages,  costs,  and  expences.  {d) 

These  rules  respecting  the  investment  of  the  property, 
apply  to  substitutions  by  acts  inter  vivos  or  mortis  causd. 

The  substitute  has  an  hypothec  on  the  property  of  le 
grevi,  or  substitute,  who  neglects  to  make  the  investment, 
or  who  alienates  the  property  comprised  in  the  substi- 
tution, as  well  for  the  principal  sums  due,  as  for  the 
expences,  damages,  and  interest,  to  be  computed  from 
the  day  when  the  investment  ought  to  have  been  made, 
or  from  that  of  the  alienation,  {e) 

The  Code  Civil  requires  the  investment  of  the  money 
arising  from  the  sale  of  the  moveable  eflFects  to  be  made 
within  six  months,  computed  from  the  day  of  closing 
the  inventory  ;  but  this  time  may  be  prolonged,  if  there 
be  good  grounds  for  it.  (^f)  Sums  subsequently  collected 
are  to  be  invested  within  three  months  at  the  latest  after 
they  have  been  received,  {g) 

The  directions  given  by  the  author  of  the  disposition 

(a)  Tit.  2,  art.  10.  (6)  lb.  art.  12.  (c)  lb.  art.  13. 

(rf)  lb.  art.  15.        (e)  lb.  art.  17.         (J)  Art.  1065.  C^)  Art.  1066. 
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respecting  the  property  in  which  the  investment  should 
be  made  are  to  be  followed ;  but  if  he  has  given  no 
directions,  it  can  only  be  made  in  real  property,  or  in 
the  acquisition  of  prior  liens  on  real  property,  (a) 

The  investment  must  be  made  in  the  presence,  and 
at  the  instance  of  the  guardian  nominated  for  the 
execution,  (b) 

When  the  first  substitute  is  not  in  esse,  the  ordinance 
requires  that  a  curator  should  be  appointed  to  assist  in 
making  the  inventory,  and  the  investment  of  the  proceeds 
of  the  moveable  estate,  (c) 

The  Code  Civil  requires  that  a  guardian  shall  be 
named,  charge  de  V execution  of  those  dispositions  which 
it  authorizes.  This  nomination  may  be  made  by  the 
author  of  such  dispositions  in  the  same  act  in  which 
they  are  contained,  or  by  a  subsequent  act  in  authentic 
form,  {d) 

If  such  nomination  be  not  made  by  the  author  of  the 
disposition,  it  is  to  be  made  at  the  instance  of  the  party 
charged,  or  of  his  guardian,  if  he  be  a  minor,  within  the 
period  of  a  month  from  the  day  of  the  decease  of  the 
donor,  or  testator,  or  from  the  day  when,  since 
such  death,  the  act  containing  the  dissolution  has  been 
known,  (e) 

The  guardian  nominated  for  the  execution  is  per- 
sonally responsible,  if  he  has  not  in  every  point  performed 
the  duties  which  have  been  assigned  him,  or  has  not 
used  all  necessary  diligence  that  the  restitution  of  the 
property  shall  be  well  and  faithfiiUy  made.  (/) 

The  ordinance  consolidates  and  enlarges  those  pro- 
visions of  the  former  ordinances,  which  required  the 
registration  (jnsmuatio),  or  transcribing  into  th6>  public 
registry  of  the  act  which  contains  the  substitution  and 
its  publication,  {g) 


(a)  Art  1067.  {h)  lb.  1068.  <e)  Tit  2,  art.  5, 13. 

(d)  Art.  1055.  (0  lb.  1056.  (/)  lb.  1073. 

{g)  Art.  57»  Ord.  de  Moulins,  1566.    Declaration,  10th  July  1566;  I7th 
Not.  1690. 
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A\i  fidei-commissary  substitutions,  either  by  acts  inter 
vivoSf  or  by  dispositions  mortis  causdj  must  be  published 
in  court  during  its  sitting,  and  registered  in  the  registry 
of  the  place  where  the  publication  is  made,  {a) 

It  is  the  duty  of  the  donee,  instituted  heir,  universal 
or  particular  legatee,  who  may  be  charged  with  the 
fidei-commissum^  and  the  heir  at  law,  when  the  charge  of 
restoring  ih^  fidei-commissum  devolves  dejure  on  him,  to 
cause  the  registration  and  publication.  The  act  by 
which  the  investment  is  made  must  also  be  registered 
and  published,  (a) 

It  is  required  that  the  registration  of  the  act,  and 
publication,  should  be  made  in  the  court  which  had 
jurisdiction  in  the  place  where  the  author  of  the  substi- 
tution was  domiciled,  and  the  property  comprised  in  it, 
or  in  which  the  investment  was  made,  was  situated,  (a) 

•  When  rentes  constitut6eSj  or  offices,  were  comprised  in 
it,  the  registration  and  publication  were  to  be  made  in 
the  place  of  the  author's  domicile,  and  in  that  where  the  . 
rents  were  payable,  or  the  offices  exercised,  {b) 

The  substitution  is  to  be  published  and  registered 
within  six  months  from  the  day  of  the  act  which  con- 
tains it,  if  it  be  by  disposition  inter  vivosy  or  from  the  day 
of  the  decease  of  the  author  of  it,  if  it  be  by  disposition 
mortis  causa.  Being  registered  and  published  within  this 
period,  the  act  will  have  relation  to  the  day  of  its  date, 
and  the  testamentary  disposition  from  the  day  of  the 
testator's  death,  even  against  creditors,  and  third 
parties,  (c) 

But  if  the  registration  and  publication  take  place 
after  the  expiration  of  six  months,  the  substitution  will 
have  effect  against  creditors  and  third  parties,  only  from 
the  time  the  registration  and  publication  were  made,  (rf) 

The  want  of  publication  and  registration  is  not  sup- 
plied or  remedied  by  the  notice  or  knowledge  of  the 
substitution  which  the  creditors  or  third  persons  may 

(a)  Ordon.  tit.  2,  art.  18.  (6)  lb.  art.  22,  23. 

(c)  lb.  art.  27,  28.  (rf)  lb.  art.  30. 
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have  acquired  by  any  other  means.  The  ordinance 
declares  rwulans  que  le  pr^ent  article  salt  observe y  d  peine 
de  nullite.  (a) 

Neither  the  donees,  nor  instituted  heirs  nor  legatees, 
nor  even  the  heir  at  law  of  him  who  has  made  the 
substitution,  nor  those  claiming  under  them  as  their 
donees,  or  instituted  heirs,  nor  their  heirs  at  law,  nor 
legatees,  can  oppose  to  the  substitutes  the  defect  of  non* 
registration  and  non-publication,  (b) 

This  default  may  be  opposed  by  creditors  and  third 
parties,  heirs  acqtiereursy  even  against  minors  or  persons 
under  interdict,  hospitals  or  the  church,  or  those  who 
enjoy  the  privileges  of  minors.  Their  redress  for  the 
consequences  of  this  default  must  be  obtained  against 
the  guardians  or  others  entrusted  with  the  administration 
of  the  estates,  who  have  been  guilty  of  it.  (c) 

The  Code  Civil  contains  similar  provisions  for  the 
registration  and  publication  of  the  substitution  and  in- 
vestment. If  the  property,  the  subject  of  the  substitu- 
tion, be  immoveable,  the  transcription  of  the  acts  is  to 
be  upon  the  registers  of  the  office  of  mortgages  of  the 
place  where  the  property  is  situated,  (d) 

The  de&ult  of  transcription  of  the  act  containing  the 
substitution  may  be  insisted  on  by  creditors  and  third 
persons,  purchasers,  even  against  minors  or  interdicted 
persons.  The  only  remedy  of  the  latter  is  against  the 
party  charged,  and  the  guardian,  for  the  execution, 
notwithstanding  both  these  parties  may  be  insolvent,  (e) 
Neither  is  the  default  in  transcription  supplied  by  the 
knowledge  which  creditors  or  third  persons  may  have 
had  by  other  ways  than  that  of  transcription,  (f) 

The  ordinance  subjects  the  person  charged  with  the 

fidei'Commissumy  who  is  guilty  of  this  neglect,  to  the  loss 

of  the  fruits,  since  they  can  be  claimed  only  from  the 


(fl)  Art.  33.  (If)  Art.  34.  (c)  Art.  32. 

id)  Art.  1069.  («)  Art.  1070.  (/)  Art.  1071. 
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day  he  has  made  the  registration  and  publication  re- 
quired by  the  ordinance,  (a)  Those  which  he  has 
received,  or  which  become  receivable,  belong  to  the 
person  who  is  next  called  to  the  succession.  Minors, 
and  those  who  have  the  privileges  of  minors,  do  not 
personally  incur  this  forfeiture,  in  consequence  of  the 
default  of  their  guardians,  &c.,  but  the  latter  are  per- 
sonally condemned  to  pay  certain  sums  to  the  person 
next  in  the  substitution,  (b) 

The  Code  Civil  does  not  impose  the  latter  forfeiture. 

The  ordinance,  in  order  to  secure  a  compliance  with 
these  regulations,  requires  that  the  person  charged  with  a 
fidei-commissary  substitution  should  obtain  the  authority 
of  the  judge  to  enter  into  the  possession  of  the  property 
comprised  in  it,  which  is  to  be  granted  only  on  inspec- 
tion of  the  inventory  and  acts  of  publication  and  regis* 
tration.  (c) 

Even  if  it  should  be  the  object  of  the  party  to  attack 
the  substitution,  these  regulations  must  be  complied 
with,  in  order  that  the  court  may  be  enabled  to  take 
cognizance  of,  and  pronounce  a  conclusive  judgment 
on  the  effect  of  such  substitution,  (d) 

The  person  charged  with  the  substitution  is,  until  the 
substitution  opens,  the  real  and  legal  owner.  He  fully 
represents  the  succession.  The  actions  which  may  be 
brought  by  or  against  the  succession  are  sustained  by  or 
against  him.  Judgments  obtained  by  or  against  him 
are  binding  on  the  substitutes.  Bights  and  actions  which 
belong  to  the  succession  may  be  barred  or  prescribed  by 
his  neglecting  to  prosecute  them,  notwithstanding  the 
substitute  was  a  minor,  or  not  in  esse.  The  latter  has  no 
other  relief  against  the  prescription  which  has  thus  been 
acquired,  except  against  the  estate  of  the  person  charged 
with  the  substitution.  C^) 

(o)  Art.  41,  tit.  2.  (b)  Art.  43,  44.  (c)  Art.  36,  tit.  2. 

(d)  Marqiuft  de  Marigny's  Case,  Arr^,  2l8t  March,  1782.     Merlin,  tit 
Substit.  Sect  8.  (e)  Merlui,ib.  Sect.  13.    Ordon.  tit.  1,  art.  55. 
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The  latter  is  fiilly  competent  to  receive  payment  of 
the  debts  owing  to  the  succession.  But  the  substitute,  or 
the  curator  of  the  substitute,  may  attach  the  debts  in  the 
hands  of  the  debtors,  and  such  attachment  will  entitle 
the  substitute,  on  the  opening  of  the  succession,  to 
payment,  if  the  estate  of  the  person  charged  should 
be  insolvent,  (a) 

His  compromises  of  questions  affecting  the  property 
or  interests  of  the  substitutes,  are  binding  on  them 
only  when  they  have  been  ratified  by  the  judgment 
of  the  court.  (6) 

The  servitudes  which  he  may  create,  or  the  leases  he 
may  grant,  are  valid  only  during  the  continuance  of 
his  estate,  (c) 

Under  the  Code  Civil  he  is  subject  to  the  restrictions 
by  which  the  power  of  an  usufructuary  is  limited. 

The  ordinance  does  not  permit  him  to  appropriate  to 
his  own  use  timber  trees  which  have  attained  their 
maturity.  When,  however,  instead  of  making  use  of 
under  or  coppice  wood,  he  allows  them  to  remain  until 
they  becom  etimber,  he  may,  at  the  period  when  resti- 
tution is  to  be  made,  insist  on  being  allowed  their 
value,  (d) 

As  the  person  chained  with  the  substitution  has  only 
a  temporary  estate,  he  is  bound  to  take  the  same  care  of 
the  fidei-commissary  property  as  un  ban  pAre  de  famlle 
would  take  of  his  own. 

The  property  subject  to  i^e  fidd-^commissum  may  be 
taken  to  make  good  the  dowry  of  the  female  herself,  if 
she  be  the  person  charged  with  it,  or  of  the  daughters, 
if  it  be  the  father  who  is  charged  with  it,  in  case  there  is 
not  any  other  property  from  whence  the  dowry  can  be 
supplied. 

(a)  Merlin,  tit.  Substit.  Sect  12.  (&)  Ordon.  tit.  2,  art.  63. 

(c)  lb.  art.  27. 

(d)  ArrSt  du  Parliament  die  Grenoble,  6th  Sept.  1783,  the  Estate  of  F.  de 
Bmny  de  St.  Canat. 
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This  hypothec,  or  le  recaurs  subsidiaire^  on  the  fidei- 
commissary  property,  subsists  for  the  principal  as  well  as 
the  fruits  or  interests  of  the  dowry,  and  in  favour  of 
grandchildren  as  well  as  children,  who  may  be  charged 
by  their  grandfather  or  father  with  a  fidet'Commissum. 
The  foundation  of  this  hypothec  is  the  presumption  that 
the  author  of  the  fidei^commissumy  being  the  parent  of 
those  whom  he  charges  with  the  fdei-commissum^  must 
have  been  desirous  that  they  should  marry,  and  conse- 
quently that  they  should  not  be  deprived  of  the  means 
of  making  a  marriage  settlement,  (a) 

When  the  persons  charged  with  ^eJidd'Commissum  are 
collateral  relations  or.  strangers,  there  is  not  the  same 
ground  for  this  presumption,  unless  it  can  be  collected 
from  the  testament,  or  act  which  contains  the  substitu- 
tion. There  are  two  cases  in  which  it  is  equally  strong, 
namely,  when  the  substitution  is  in  fistvour  of  the  chil- 
dren of  those  who  are  charged  with  ihefidet'-ccmmissumj 
and  when  the  substitution  is  made  in  favour  of  a  person 
upon  the  contingency  that  the  person  charged  with  the 
fidei-comnissum  dies  without  children.  (6) 

The  ordinance  admits  this  hypothec  in  these  two 
cases,  notwithstanding  the  author  of  the  substitution 
should  not  be  the  parent  of  those  whom  he  charges  with 
the  fidet'Commissum.  It  takes  place  also  in  all  the 
degrees  of  substitution  which  are  admitted,  and  not 
merely  between  the  person  charged  and  him  who  is 
first  called  to  the  substitution,  (o) 

It  is  not  confined  to  the  first  marriage  of  the  person 
charged,  but  is  admitted  in  any  subsequent  marriage. 
The  wife,  however,  of  a  second  or  subsequent  mar- 
riage cannot  claim  it  against  the  children  of  the  former 
marriage,  who  would  receive  the  property  subject  to 
ihe  fidei-commissum,  (d) 

The  hypothec  is  admitted,  notwithstanding  the  par(y 

(a)  Ordon.  art.  44,  tit.  1.    Fothier,  Tr.  des  Substit.  Sect.  5,  art.  2,  et.  seq. 
{b)  lb.  (c)  Art.  62,  53.  (rf)  Art.  52. 
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charged  with  the  fidei-commissum  may  be  married  at  the 
time  it  is  created,  (a) 

The  wife  possesses  this  hypothec  in  respect  of  the 
moveable  property  which  she  has  brought  in  doty  as  well 
as  of  that  which  she  has  reserved  as  proprCy  or  which 
has  been  brought  into  the  community,  and  to  which  she 
has  reserved  a  claim  in  case  she  renounces  the  com- 
munity, or  which  has  devolved  on  her  during  the  com- 
munity by  succession  or  donation,  and  in  respect  of 
which  she  has  also  made  a  similar  reserve,  (b) 

She  also  possesses  this  hypothec  for  damages  and  in- 
terest due  to  her  in  consequence  of  the  deterioration  of  her 
real  property,  and  for  any  losses  which  she  has  sustained 
by  the  negligence  of  her  husband,  and  for  the  invest- 
ment of  the  price  of  her  rents  which  have  been  paid  to 
the  husband,  and  for  the  price  of  those  alienations  of 
her  real  estate  which  have  been  compelled  by  the  sen- 
tence of  the  court.  (6) 

She  is  not  entitled  to  it  for  the  price  of  such  real 
estate  as  has  been  sold  with  her  own  consent,  nor  for 
her  indemnity  in  respect  of  debts  in  which  she  has  be- 
come bound  for  him.  (b) 

It  is  admitted  in  respect  of  her  douaire  coutumier  and 
conventianel ;  but  if  the  latter  exceeds  that  which  the 
coutume  gives,  the  hypothec  is  not  admitted  for  the 
excess,  (b) 

The  children  have  also  this  hypothec  for  the  douaire, 
to  which  they  may  be  entitled.  (6) 

It  may  be  enforced,  not  only  by  the  wife  but  by  her 
children,  and  even  by  her  creditors,  (b) 

The  latter  provisions  are  not  adopted  by  the  Code 
Civil.  It  does  not  give  to  the  wives  of  the  parties 
charged  any  subsidiary  remedy  in  the  case  of  insuffi- 
ciency of  free  property,  except  for  the  capital  of  the 

(a)  Pothier,  Tr.  des  Substit  Sect.  &,  art.  5.  (ff)  lb. 


190  CONFLICT  OP   LAWS. 

property  given  in  dowry,  and  in  the  case  only  where 
the  testator  has  expressly  ordered  it.  (a) 

The  person  charged,  under  the  ordinance,  with 
restitution,  must  sustain  the  expenses  which  are  incurred 
by  him,  or  to  which  the  property  becomes  subject 
during  the  continuance  of  his  estate,  because  he  receires 
the  fruits,  (b) 

The  interest  of  personal  annuities  or  other  sums 
which  accrues  during  that  time,  must  be  defrayed  by 
him,  if  the  Jidet-commissum  extends  to  the  whole  suc- 
cession ;  but  if  it  be  particular,  he  is  not  liable  for  it.  (b) 

He  is  also  bound  to  defray  the  charges  incident  to  the 
publication  and  registration  of  the  act  of  substitution.  (6) 

He  is  liable  for  the  repairs  of  the  property  to  the  same 
extent  as  an  usufructuary;  but  with  respect  to  those 
which  are  denominated  grosses,  he  is  permitted  to 
charge  the  property  which  is  the  subject  of  the  substi- 
tution, (c) 

As  a  general  rule,  the  person  charged  with  a  fidei- 
cammissym  has  no  power  to  alienate  it.  This  prohibi- 
tion is  not  relaxed,  except  in  those  cases  in  which  the 
alienation  takes  place  with  the  consent  of  the  persons 
called  to  the  substitution,  or  is  required  for  the  payment 
of  the  debts  owing  by  the  succession,  or  of  those 
reparations,  which  are  not  to  fall  on  the  person  charged 
with  the  fidei'-commissum.  {d) 

In  fevour  of  freedom  he  might  manumit  a  slave, 
subject  to  the  Jidei-comTmssum.  (d) 

Until  the  substitution  opens  the  substitute  has  only 
une  simple  espiraiice.  He  has  the  means,  however,  of 
preventing  that  espirance  from  being  illusory,  not  only 


(a)  Art.  1054.  {h)  Merlin,  tit.  Substit.  Sect.  13,  $  1,  2. 

(c)  Arr^t  de  Pari,  de  Flandre,  30th  April,  1782.    Le  Sieur  Mallet D'Espr^s, 
Merlin,  ib, 

(d)  Merlin,  ib.    ArrSt  de  Conseil,  1773,  on  an  Appeal  from  St.  Domingo, 
in  the  case  of  the  Children  of  the  Sieur  Guerre,  Merlin,  tit.  Enfantj  art.  2. 
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by  the  inventory  and  appraisement  which  are  required 
to  be  made,  but  by  the  security  which  may  be  obtained 
from  the  person  charged,  when  he  is  about  to  commit 
acts  of  waste. 

The  substitution  opens  when  the  condition  or  event 
takes  place  on  which  it  depends.  It  opens  also  by  the 
renunciation  of  the  person  charged  with  the  fidet'Com- 
ndssum.  (a) 

The  Code  Civil  lays  down  the  following  general  rule  : 
'^  The  rights  of  the  parties  shall  be  open  from  the  time 
when  by  any  cause  whatever  the  enjoyment  by  the 
child,  by  the  brother  or  sister  charged  with  restitution 
shall  cease.  But  anticipated  abandonment  of  enjoyment 
in  favour  of  the  takers,  shall  not  prejudice  creditors  of 
the  party  charged  prior  to  the  abandonment."  (b) 

Until  the  substitution  opens,  the  substitute  has  no 
right  which  is  transmissible  to  his  heirs.  The  language 
of  the  ordinance  is  explicit.  *^  Ceux  qui  sont  appeles  a 
une  substitution,  et  dont  le  droit  n'aura  pas  ete  ouvert 
avant  leur  dec^s,  ne  pourront,  en  aucun  cas,  etre  cens^ 
en  avoir  transmis  Tesperance  a  leurs  enfans  ou  de- 
scendans,  encore  que  la  substitution  soit  faite  en  ligne 
directe  par  des  ascendans,  et  qu'il  y  ait  d'autres  sub- 
stitues  appeles  a  la  meme  substitution,  apr^s  ceux  qui 
seront  decedes,  et  leurs  enfans  ou  descendans."  (c) 

Even  when  it  has  opened,  the  substitute,  although  the 
property  has  passed  to  him  plena  jurCj  does  not  become 
possessed  of  it,  but  the  possession  is  held  by  the  person 
charged  with  the  ^e^-commi^^m,  or  by  his  heirs,  until 
the  substitute  has  obtained  from  them  the  deliverance 
of  the  property,  (d) 

The  fidei-commissary,  even  although  the  substitution 
to  which  he  succeeds  extends  to  the  whole  estate,  and  is 
in  the  direct  line,  is  not  seised  plcTU)  jure ;  it  is  necessary 
that  he  should  obtain  the  delivery,  or  relinquishment 

(a)  Ordon.  tit.  1,  art.  27,  37.  (6)  Art.  1063. 

(c)  Art.  20,  tit.  1.    Merlin,  tit.  Sub.  Fidei-com.,  sect.  15,  §  2.  {d)  lb. 
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of  the  property  by  the  person  charged,  (a)  Hence  the 
fruits  of  the  property  belong  to  the  latter,  or  his  heirs, 
until  such  delivery  has  been  made,  or  at  least  until  it 
has  been  demanded,  (ft)  Being  lawfully  possessed,  and 
not  being  obliged  to  know  until  the  demand  has  been 
made,  whether  the  substitute  will  accept  the  substitution, 
he  is  entitled  to  receive  the  fruits  of  the  property  for  his 
own  benefit. 

If  the  author  of  the  substitution  be  an  ascendant  of 
the  Jidei-commissary,  the  title  by  which  the  latter  acquired 
the  property  is  by  a  donation  or  bequest  in  the  direct 
line,  and  therefore  the  immoveables  comprised  in  the 
substitution  become  propres  of  the  heir  of  the  donor  or 
testator,  notwithstanding  the  person  charged  with  the 
substitution  be  a  collateral  relation  or  stranger,  (c) 

On  the  other  hand,  if  the  author  of  the  substitution 
be  a  collateral  or  stranger,  the  immoveables,  the  subjects 
of  the  substitution,  are  acquets  in  the  person  of  the  sub- 
stitute, notwithstanding  the  person  charged  with  the 
fidei-commissum  J  and  from  whom  he  receives  the  pro- 
perty, be  the  father  or  mother  of  the  substitute,  (c) 

The  person  charged  with  the  Jidei-commissum  may 
abandon  it  to  the  substitute  before  the  substitution  opens, 
but  his  creditors,  whose  demands  are  prior  to  the  aban- 
donment, will  not  be  prejudiced  by  it,  and  they  may 
exercise  all  those  rights  which  would  have  been  com-> 
petent  to  them,  if  the  restitution  of  the  property  had  not 
been  thus  anticipated,  (d) 

In  making  restitution  he  was  entitled,  in  those  parts 
of  France  which  followed  the  civil  law,  to  retain  the 
Trebellian  portion,  and  if  ihe- fidei-commissum  impaired 
his  legitime,  he  was  also  entitled  to  retain  what  was 
du£Eicient  to  complete  it. 

The  substitution  fails  when  the  event  or  condition  on 


(o)  Ordon.  tit.  1,  art.  40.  {Jb)  Art.  41. 

(c)  Pothier,  Sect..6,  art.  2.  (rf)  Art.  42. 
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which  it  was  to  take  effect  never  happens.  It  is  at  an 
end,  when  the  degrees  to  which  the  ordinance  permits 
it  to  be  limited  have  been  exhausted. 

It  may  be  terminated  by  the  renunciation  of  the  sub- 
stitute ;  but  if  the  renunciation  takes  place  before  the 
substitution  opens,  it  is  essential  to  its  validity  that  it  be 
made  by  an  act  passed  before  a  notary,  and  that  either  the 
heir  charged  with  the  substitution,  or  the  person  who  is 
called  next  after  him  who  renounces,  be  a  party,  (a) 

The  renunciation  excludes  only  the  person  who  makes 
it.  Thus  the  son  who  is  called  after  the  father,  is  not 
excluded  by  his  renunciation. 

The  renunciation  by  the  heir,  legatee,  or  donee,  who 
is  charged  with  the  fidd-commissum^  does  not  prejudice 
the  substitute,  who  will,  when  the  renunciation  is  made, 
take  the  place  of  such  heir,  legatee,  or  donee.  (J) 

The  revocability  of  substitutions  depends  on  the  in- 
struments by  which  they  are  created.  If  they  are 
created  by  testament,  they  continue  revocable  during  the 
testator's  life-time.  If  they  are  created  by  marriage  con- 
tract, or  by  donation  inter  vwos,  well  and  duly  accepted, 
they  can  neither  be  revoked,  nor  can  the  clauses  which 
the  act  contains  be  changed,  added  to,  or  diminished  by 
any  subsequent  agreement  or  disposition,  even  with  the 
consent  of  the  donee ;  and  in  case  he  renounces  the 
donation  made  in .  his  favour,  the  substitution  will  open 
for  the  benefit  of  those  who  are  called  to  it.  The  ordi- 
nance, in  this  respect,  applies  to  institutions  by  contract, 
as  well  as  to  substitutions,  (c) 

The  French  jurists  adopt  the  distinction  between 
those  conditions  which  suspend  the  interest  until  they 
have  been  performed,  and  those  which  do  not  prevent 
its  immediate  acquisition  and  enjoyment,  but  subse- 
quently determine  it,  if  they  are  not  performed.     The 

(a)  Ordon.  tit.  I,  art.  28.  (6)  lb.  tit.  1.  art.  27. 

(c)  lb.  tit.  1,  art.  11. 
VOL.  II.  O 
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former  are  called  conditions  mspensives^  and  the  latter 
modes  or  conditions  rSsolutoires.  (a) 

The  law  of  the  26th  October,  and  14th  November, 
1792,  prohibited  the  creation  of  any  Jidei-commissary 
substitutions,  and  even  annulled  those  which  had  been 
previously  made,  but  which  had  not  opened  at  the  time 
of  the  publication  of  the  law.  It  declared  that  those 
which  had  opened  at  the  time  of  the  publication  of  the 
law,  should  have  effect  only  in  favour  of  those  who 
should  then  receive  the  property  comprised  in  them,  (b) 

The  Code  Civil  originally  (c)  prohibited  all  substitu- 
tions. *^  Les  substitutions  sont  prohibees."  The  article 
thus  defines  the  substitutions  to  which  this  prohibition  ap- 
plies. ^*  Toute  disposition  par  laquelle  le  donataire, 
I'heritier  institue,  ou  le  legataire,  sera  charg^  de  con- 
server  et  de  rendre  k  un  tiers,  sera  nulle,  mSme  a 
regard  du  donataire,  de  I'heritier  institue,  ou  du 
legataire."  (d) 

This  prohibition  was  subsequently  modified  by  the 
exceptions  which  will  be  presently  stated. 

The  substitutions  prohibited  are  such  donations  and 
bequests  as  are  made  to  a  person  under  the  obligation 
de  conserver  et  de  rendre  ct  un  tiers. 

A  donation  or  bequest  avec  la  ckargS  de  rendre  would 
of  itself,  under  the  former  law  of  France,  have  implied 
that  the  restitution  was  not  to  be  made  until  the  death 
of  the  first  taker,  (e) 

The  Code  Civil  has  not  allowed  this  expression  to 
stand  alone.     It  adds  la  chargS  de  conserver. 

In  order  to  establish  the  nullity  of  a  substitution  under 
the  Code  Civil,  it  is  not  sufiicient  that  it  imports 
an  obligation  to  restore  to  another,  but  it  must  contain 

(a)  Merlin,  tit.  Subst.  Fidei-com.  Sect.  10,  §  2.  lb.  tit.  Mode  Resolutive. 
Pothier,  Tr.  des  Oblig.  part,  2,  c.  2 ;  part  3,  c.  7,  art  2,  n.  672. 

(6)  Art.  1,  2,  3.  (c)  3rd  May,  1803. 

(cO  Art.  896. 

(e)  Thevenot-Dessaule,  Tr.  des  Subst  c.  56.  Toullier,  liv.  3,  tit  2,  c.  1, 
Donations  et  Testaments. 
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the  obligation  de  conserver^  or  other  expressions  from 
which  it  cannot  foil  to  be  inferred,  that  the  first  taker  is 
to  preserve  the  property,  and  that  the  restitution  is  not 
to  be  made  until  his  death. 

The  obligation  of  preserving  the  property  during  his 
life,  and  of  delivering  it  over  at  his  death  to  another, 
constitutes  that  which  is  called  by  jurists  Vordre  mccemfy 
for  1st,  the  institute  is  called,  and  2ndly,  the  substitute, 
but  not  until  after  the  institute  has  received  the  property. 
This  ordre  successif  is  the  characteristic  of  a  fidei-eom-^ 
nmsartf  substitution,  and  is  a  test  by  which  it  may  be 
ascertained,  whether  it  falls  within  the  prohibitions  of 
the  Code  Civil. 

The  Code  Civil  renders  null  not  merely  the  substi- 
tution which  it  prohibits,  but  the  whole  disposition 
which  contains  it.  It  is  a  necessary  consequence  of 
such  a  provision,  that  instead  of  seeking  by  conjectures 
and  inferences  to  establish  that  a  disposition  imports  a 
fidei-commissary  substitution,  and  thus  destroys  the  whole 
disposition,  the  presumption  is,  that  the  substitution  is 
not  fidei-commissary y  unless  the  language  in  which  it  is 
expressed  fairly  excludes  that  presumption.  Thus  the 
expressions,  ^^jeprie  mon  heritier  de  rendre  mes  biens 
k  tel,"  (a)  which,  according  to  the  rules  of  the  civil  law, 
would  have  created  a  fidei-commissary  substitution,  are 
not  sufficient  to  constitute  it  under  the  Code  Civil.  It 
was  considered,  that  they  were  not  imperative,  and  con- 
ferred no  right  on  him  to  whom  the  heir  est  pri6  to 
deliver  it.  (6) 

A  fidei-commissum  may  be  so  made  that  its  execution 
may  not  be  suspended  by  any  condition  or  term, 
but  be  demandable  as  soon  as  the  act  in  which  it  is 
written  commences  to  have  effect.     Such  a  fidei-com- 

(a)  ToaJlier,  torn.  5,  c.  1,  £▼.  3,  tit.  2,  n.  27. 

(6)  By  the  Court  at  Brassellg,  4th  April,  1807 ;  affirmed  by  the  Court  of 
Cassation,  6th  June,  1809.    Merlin,  tit.  Subst.  Sect.  8,  §  7.    TouUier,  ib. 

o2 
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missum  being  transmissible  to  the  heir  of  the  Jidei" 
commissary,  if  the  latter  dies  before  the  property  has  been 
delivered  to  him,  the  person  charged  with  the  delivery 
of  it,  is  a  species  of  testamentary  executor.  Of  this 
description  is  a  gift  of  a  farm  to  A.,  d  la  chargS  de  rendre 
d  Paul.  This  is  not  properly  a  substitution,  (a)  It  not 
only  does  not  fall  within  the  prohibition  of  the  Code 
Civil,  but  is,  on  the  contrary,  expressly  authorized  by  a 
subsequent  article,  (b) 

A  fidei-commissum  term  is  that  which  is  suspended, 
not  by  any  condition,  but  by  a  term  which  renders  it 
either  certain  or  uncertain  :  the  right  to  the  property  is 
immediately  acquired,  although  the  right  to  the  posses- 
sion may  be  postponed,  cedit  dieSj  sed  nondum  venit. 
Of  this  description  is  a  gift  to  A.  j  a  la  chargS  de  rendre 
to  B.  or  his  heirs,  in  ten  years,  to  be  computed  from  the 
day  of  the  donor's  death,  or  a  gift  to  A.  dla  chargi  de 
rendre  to  B.  when  the  latter  dies,  (c)  These  gifts  are 
perfectly  distinct  from  dispositions  in  which  the  substi- 
tute has  no  right  before  the  death  of  the  person  charged, 
but  merely  une  espirance.  The  right  of  B.  is  vested,  and 
is  the  subject  of  alienation,  even  during  the  life  of  A. 
Hence  such  dispositions  are  not  tlie  subjects  of  this  pro- 
hibition. 

The  fidei-commissum  conditional  is  that  which  can 
take  effect  only  on  some  future  and  uncertain  event 
provided  by  the  donor,  and  which  consequently  remains 
in  suspense  until  that  event  happens. 

A  substitution,  although  it  be  conditional,  is  pro- 
hibited by  the  Code  Civil. 

The  institution  of  A.  an  universal  heir,  and  if  a  ship 
returned  from  the  Island  of  France,  A.  is  charged  to 
render  the  succession  at  his  death  to  B.,  or  an  institu- 
tion of  A.  an  universal  heir,  and  if  he  dies  before  the 

(a)  Grenier,  Tr.  des  Don.  torn.  1,  p.  116.  (6)  Art.  1121. 

(c)  Art.  1041. 
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age  of  twenty-five,  or  if  he  dies  without  children,  he  is 
charged  to  deliver  the  author's  property  to  B,,  are  con- 
ditional substitutions.  In  each  of  these  instances,  the 
institute  is  charged  de  conserver  the  property  during  his 
life,  and  to  deliver  it  up  at  his  death,  and  an  order  of 
succession  is  prescribed,  (a) 

A  disposition  subject  to  the  .charge  of  delivering  over 
to  another  that  which  remains  of  the  property  at  the 
death  of  the  donee,  is  not  within  the  prohibition.  There 
is  wanting,  that  which  is  the  essential  characteristic  of 
a  prohibited  substitution,  namely,  la  chargS  de  conserver. 

This  species  of  disposition  must  not,  however,  be 
confounded  with  the  right  de  retour,  which  cannot  be 
stipulated  to  any  other  person  than  the  donor  himself,  (b) 

Another  instance  in  which  there  exists  the  charge  de 
rendre^  and  yet  the  substitution  is  not  prohibited,  is 
that  of  a  person,  who  being  doubtful  whether  B.,  the 
object  of  his  intended  bounty  be  living,  makes  a  dona- 
tion to  A.,  clUl  chargS  de  rendre  to  B.,  if  he  returns 
from  the  army,  (c) 

Dispositions  defeasible  (resolubles)  by  the  perform- 
ance of  a  condition,  or  the  happening  of  the  event  or 
by  which  the  donee  takes,  subject  to  the  charge  of 
delivering  the  property  to  another  on  the  happening  of 
such  event,    are  valid,  (d) 

The  following  case  illustrates  the  principles  which 
determine  whether  fidei-commissary  dispositions  fall 
within  the  prohibition  of  the  Code  Civil :  Dame  Massart 
had  bequeathed  a  moiety  of  all  her  estate  to  her  brother- 
in-law,  I.  I.  Massart,  in  full  property,  devising,  never- 
theless, that  if  her  daughter,  Henrietta  Massart,  attained 
her  majority,  the  bequest  de  la  propriety  should  become 
a  simple  usufruct,  and  la  propriete  should  belong  to  the 
daughter.  The  testatrix  died,  and  H.  Massart,  the 
daughter,  also  died  before  she  attained  her  majority. 

(o)  Toullier,  liv.  3,  tit.  2,  c.  1,  n.  35,  36.  {h)  Art.  951. 

(c)  Toullier,  ib.  {d)  Code,  art.  89S,  1040,  1121. 
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The  heirs  of  the  testatrix  disputed  the  validity  of  the 
will,  and  insisted  that  it  contained  a  substitution,  inas- 
much as  the  estate  was  bequeathed  d  la  chargi  de  con- 
server y  at  least  as  to  2a  propriety  for  H.  Massart,  if  she 
had  attained  her  majority. 

It  was  answered,  on  the  part  of  the  legatee,  that  he 
had  nothing  to  transmit  to  the  daughter,  that  if  she  had 
attained  her  majority,  she  would  have  received  la  pro- 
prietd  directly  from  her  mother,  and  that  the  happening 
of  this  event  would  have  defeated  the  disposition  in  his 
favour,  as  completely  as  if  it  had  never  been  made. 
The  disposition,  therefore,  had  in  it  nothing  of  Vordre 
mccessif.  The  court  of  Brussells  was  of  this  opinion, 
and  by  its  arr^t  of  13th  December,  1809,  reformed  a 
previous  judgment,  which  had  treated  the  disposition  as 
a  substitution,  (a) 

It  may  be  observed,  that  such  a  disposition  is  in  effect 
the  case  contemplated,  and  permitted  by  article  899,  of 
the  usufruct  given  to  one,  la  propriety  to  another. 

When  the  property,  and  the  usufruct,  are  separately 
disposed  of  in  the  act,  a  difficulty  may  occur  in  deter- 
mining, whether  the  usufruct  only  is  given  to  the  first 
taker,  and  the  property  to  his  children,  which  would  be 
a  valid  disposition.  (6)  Or  whether  the  property  as  well 
as  the  usufruct  be  given  to  the  first  taker,  and  thus  a 
substitution  created,  which  is  prohibited. 

In  the  application  of  the  principles  of  the  civil  law, 
it  was  considered  by  Voet,  and  Merlin  has  adopted  his 
opinion,  that  if  a  testator  commenced  his  will  by  be- 
queathing all  his  estate  to  A.  generally,  he  was  con- 
sidered to  have  bequeathed  the  property,  notmth- 
standing,  in  the  sequel  of  the  disposition,  he  had 
added,  that  the  legatee  should  enjoy  it  only  during  his 
life,  and  in  usufruct,  and  should  not  in  any  case  alienate 
it.     They  held  that  as  the  property  was  once  given  by 

(a)  Sirey,  an.  1810,  2nd  part,  p.  227.  (6)  Art.  899. 
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the  absolute,  simple  bequest  *'  de  bienSf"  it  could  not  be 
defeated  by  the  clause  giving  the  legatee  the  usufruct^ 
and  denying  him  the  power  of  alienating  the  property, 
because  the  latter  disposition  was  inconsistent  with  the 
former,  and  therefore  that  the  legatee  must  be  deemed 
to  be  charged  with  a  substitution,  (a)  The  presumed 
intention  of  the  testator  affords  the  only  ground  fdr 
construing  such  a  bequest  to  be  a  substitution,  (b)  This 
construction  could  not  be  sustained  under  the  Code 
Civil,  for  that  law  would  render  the  testament  void ;  and 
it  is  an  established  principle,  not  to  consider  a  dispo- 
sition made  since  the  Code  to  be  a  substitution,  unless 
from  the  nature  of  the  disposition  no  other  interpretation 
can  be  given  to  it.  (c) 

The  principle  which  should  govern  bequests  of  this 
description  may  be  collected  from  the  following  case : 
H.  had  bequeathed  to  L.  M.,  her  aunt,  and  to  P.,  her 
husband,  if  he  survived  her,  the  property  in  all  her 
moveable  effects,  willing,  that  the  survivor  of  them, 
whether  the  aunt  or  uncle,  should  enjoy  the  succession 
ainsi  que  ban  lui  sembleray  bequeathing  to  the  one  and 
the  other  her  moveable  effects,  to  which  she  instituted 
them  her  universal  heirs.  It  was  held  by  the  judges  of 
the  first  instance  of  the  Court  of  Appeal  at  Caen,  and 
afterwards  by  the  Court  of  Cassation,  that  this  bequest 
was  not  a  substitution,  (d)  It  must  be  considered,  that 
each  of  the  two  legatees  had,  until  the  event  happened, 
only  an  usufruct  of  his  moiety,  that  the  usufruct  would 
unite  with  the  property  in  the  whole  in  favour  of  the 
survivor,  and  that  the  property  was  suspended  until  the 
death  of  the  legatee,  who  first  died,  (e) 

(c)  Voety  de  Usufruct,  lib.  7»  tit.  1,  n.  11.  Merlin,  Quest,  de  Droit, 
tit  Substit.  Fidei-commis.    Toullier,  liv.  3.  tit.  2,  n.  43. 

(b)  Ibid. 

(c)  TouUier,  liv.  3,  tit.  2,  c.  1,  n.  44.  Arrit,  29tli  March,  1811.  Juhsp. 
du  Code  Civil,  torn.  16,  p.  217.  Grenier,  Tr.  des  Donations,  torn.  1.  p.  136, 
3rd  edit.  (d)  14th  July,  1808,  reportetrby  Denevers,  1808,  p.  371. 

(e)  Tonllier,  ib.  n.  46. 
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The  same  principle  was  followed  in  an  arrH  of  the 
Court  of  Besan^on,  29th  May,  1811,  when  the  bequest 
was  made  to  three  individuals,  and  to  the  survivor  of 
them,  (a) 

Although  the  charg6  de  conserveVj  and  de  rendre  is 
not  to  be  implied  when  the  instrument  containing 
the  disposition  will  admit  of  a  different  construction, 
yet  it  may  exist,  notwithstanding  it  is  not  in  terms 
expressed.  Thus,  if  the  droit  de  retouVy  in  case  of  the 
death  of  the  donor  and  his  descendants,  was  stipulated 
not  only  for  the  benefit  of  the  donor,  but  even  failing 
him,  for  that  of  his  heirs,  or  some  other  particular 
person,  such  a  disposition  would  clearly  contain  a  sub- 
stitution disguised  under  the  colour  of  a  retour.  A 
gift,  or  bequest  by  A.  to  B.,  on  condition  that  if  he 
should  die  without  children,  or  before  such  an  age,  the 
property  should  return  to  his  heirs,  or  to  C,  is  a  sub- 
stitution which  contains  an  order. of  succession.  It  pre- 
scribes first,  B.,  secondly,  the  heirs  of  A.,  the  donor,  or 
C.  It  is,  therefore,  prohibited.  There  is  no  pretence 
in  such  a  case  for  treating  it  as  an  absolute  simple  gift 
of  the  usufruct  to  B.,  and  a  conditional  gift  of  the  pro- 
perty if  he  has  children,  or  if  he  should  live  to  such  an 
age.  Such  an  interpretation  would  not  be  consistent 
with  the  terms  of  the  disposition.  Neither  can  it  be 
said,  that  it  was  intended  that  such  part  only  of  the 
estate  should  be  returned  to  the  donor's  heirs,  or  to  C, 
as  had  not  been  disposed  of  by  B.,  for  such  a  construction 
would  be  contrary  to  the  very  nature  of  the  droit  de 
retour y  which  annuls  any  alienation  of  the  estate  which 
was  subject  to  it.  (b) 

A  bequest  to  two  persons  in  severalty,  in  such  terms 
as  to  give  to  each  legatee  on  her  marriage,  but  at  the 
same  time  providing  that  in  case  either  should  die  without 
having  children  of  the  marriage,  his  or  her  part  should 

(a)  Grenier,  Tr.  des  Don.  p.  136.        (b)  Toullier,  liv.  3,  tit.  2,  c.  1,  n.  48. 


PROPERTY,  MODIFICATIONS  OF,  OR  ESTATES  THEREIN.  201 

return  to  the  other  legatee,  is  clearly  void  as  a  substi- 
tution, (a) 

Two  principles  may  be  collected  from  the  numerous 
decisions  on  dispositions  impeached  as  prohibited  sub- 
stitutions :  1st,  If  the  language  which  the  act  uses 
admits  of  two  constructions,  it  is  the  duty  of  the  court 
to  adopt  that  which  does  not  establish  a  substitution, 
but  supports  the  disposition,  because  the  presumption 
is,  that  a  donor,  or  testator,  does  not  intend  to  do  that 
which  the  law  prohibits,  and  more  especially,  that 
which  prevents  his  will  or  gift  from  taking  effect. 
2nd,  When,  however,  the  act  is  so  conceived,  that  it 
necessarily  contains  the  charge  de  canserver  et  de  rendre^ 
although  this  be  not  expressed  in  terms,  yet  if  no 
other  interpretation  is  reconcileable  with  the  declared 
will  of  the  testator,  the  entire  disposition  is  void.  It  is 
void  as  to  the  substitution,  because  the  law  prohibits 
that  substitution,  and  it  is  equally  void  as  to  the  insti- 
tution or  principal  bequest ;  because,  whilst  it  is  certain 
that  the  testator  intended  that  the  legatee  should  not 
take,  except  with  the  chargi  de  rendre,  it  is  uncertain 
whether  he  would  have  made  the  bequest,  except  subject 
to  this  charge. 

According  to  the  first  of  these  principles,  a  substi- 
tution is  not  created  by  a  prohibition  to  alien  the 
property,  nor  by  a  prohibition  to  alienate  it  to  other 
persons  than  those  whom  the  author  of  the  disposition 
has  designated,  (b)  Such  a  prohibition  does  not  con- 
tain a  charge  de  rendre.  It  is  therefore  null,  and 
considered  nan  icrite.  (c) 

The  prohibition  of  alienation  by  the  donee,  or  legatee, 
before  he  has  children,  does  not  contain  a  substitution, 
becanse  it  does  not  import  a  charge  de  conserver. 


(a)  Jacques  Joseph  Drion,  Arrit,  14th  July,  1808,  of  the  Court  of  Brussells, 
Bee.  dii  Jurisp.  Code  Civil,  torn.  11,  p.  312. 

(b)  Merlin,  Rep.  Substit.  Fid.  $  8,  V. 
<e)  Art  900. 
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There  is  no  substitution  in  prohibiting  alienation, 
unless  the  object  of  such  prohibition  is,  that  the  estate, 
on  the  death  of  the  heir,  donee,  or  legatee,  shall  go  to 
his  heirs  or  children. 

The  effect  of  prohibiting  the  disposition  of  the  pro- 
perty by  will,  can  never  be  a  substitution,  for  the 
donee  is  at  liberty  to  alien  it,  and  therefore  there  is  no 
charge  de  conserver. 

A  gift  of  lOOOf.  to  A.,  which  shall  be  paid  to  him  on 
the  death  of  the  donor's  son,  is  not  a  substitution,  for  A. 
acquires  an  immediate  vested  right  to  the  bequest,  and 
the  time  of  payment  only  is  postponed.  It  is  a  gift  of 
the  nue  propriete  to  A.,  whilst  the  usufruct  remains 
with  the  son.  (a) 

The  disposition  by  which  a  third  person  is  called  to 
take  the  gift,  inheritance,  or  legacy,  in  case  the  donee, 
instituted  heir,  or  legatee,  shall  not  take  it,  and  which, 
in  the  civil  law,  was  called  the  direct  substitution  vulgaris^ 
is  permitted  by  the  Code  Civil,  (b) 

So  also  is  a  disposition  by  donation,  or  will,  whereby 
the  usufruct  is  given  to  one,  and  la  nue  propriete  to 
another,  (c) 

It  permits  parents,  and  brothers  and  sisters,  to  make 
certain  dispositions,  the  former  in  favour  of  their  chil- 
dren, and  brothers  and  sisters  in  favour  of  each  other. 
Those  dispositions  are  fidei-commissary  substitutions, 
which  without  an  express  exception  would  have  £dlen 
under  the  general  prohibition. 

The  property  of  which  fathers  and  mothers  have  the 
power  of  disposing,  may  be  given  by  them  in  the  whole, 
or  in  part,  to  one  or  more  of  their  children,  by  acts  of 
gift,  or  by  testament,  subject  to  the  obligation  of  deli- 
vering over  such  property  to  the  children  bom,  and  to 
be  born,  in  the  first  degree  only,  of  the  said  donees,  (d) 

In  case  of  death  without  children,  the  disposition 

(a)  Toullier,  liv.  3,  tit.  2,  n.  51. 

(b)  Art.  898.  (c)  lb.  id)  Art.  104S. 
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will  be  valid  which  the  deceased  may  have  made  by 
act  of  gift,  or  testament,  in  favour  of  one  or  more  of  his 
brothers  or  sisters,  of  the  whole  or  part  of  the  property 
which  is  not  reserved  by  the  law,  in  his  succession, 
under  the  obligation  of  delivering  such  property  to  the 
children  bom,  or  to  be  bom,  in  the  first  degree  only  of 
the  said  brothers  or  sisters  donees,  (a) 

The  dispositions  which  are  permitted  by  these  two 
articles  are  not  valid,  unless  the  charge  of  restitution  is 
in  fiivour  of  all  the  children  bom,  or  to  be  bom,  of  the 
person  charged,  without  exception  or  preference  of  age 
or  sex.  (b) 

Where,  in  the  above  cases,  the  party  charged  with 
restitution  in  favour  of  his  children  dies,  leaving  children 
in  the 'first  degree,  and  descendants  of  a  child  pre- 
deceased, the  latter  take  by  representation  the  portion 
of  the  pre-deceased  child,  (c) 

Children  born,  or  to  be  bom,  who  may  be  called  to 
the  substitution,  must  be  in  the  first  degree.  Children 
bom,  or  to  be  bom,  in  the  second  degree,  that  is,  the 
grand-children,  cannot  be  called.  If,  therefore,  all  the 
children  of  the  person  charged  with  the  fidei-commissum 
die  before  him,  but  leaving  children,  the  latter  are  in 
the  second  degree,  the  obligation  to  deliver  up  the  pro- 
perty has  lapsed,  and  the  person  charged  with  it  will 
hold  the  property  as  absolute  owner,  discharged  of  the 
fidei-commissum,  and  of  which  he  may  therefore  make 
any  disposition  he  pleases,  (d) 

But  if  he  had  died,  leaving  as  his  heirs  one  or  more 
children  in  the  first  degree,  and  the  descendimts  of  a  pre- 
deceased child,  the  latter  would  take  by  representation 
the  share  which  would  have  belonged  to  their  parent,  (e) 
The  grand-children  acquire  this  right  in  consequence  of 
there  being  other  children  of  the  person  charged,  with 
whom  they  can  take,  but  if  there  had  been  no  surviving 

(a)  Art.  1049.  (W  lb.  1050.  (c)  lb.  1051. 

(i)  ToulUer,  liv.  3,  tit.  2,  c.  6,  n.  726.  W  Art.  1051. 
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child  of  that  person,  the  substitution  would  have  been 
at  an  end.  (a) 

The  Code  authorizes  only  those  dispositions  in  which 
all  the  children  of  the  donee  are  provided  for  with  per- 
fect equality,  and  no  distinction  is  made  in  respect  of 
age  or  sex.  Although  a  person  may  make  a  direct 
gift  to  one  of  his  grand-children  or  nephews,  in  exclu- 
sion of  the  others,  provided  such  grand-children  or 
nephews  be  in  esse,  yet  he  cannot  charge  his  son  or 
brother  to  give  to  one  of  his  children,  rather  than  to 
another,  or  to  sons,  in  exclusion  of  daughters. 

The  charge  to  deliver  to  one  or  more  of  the  children 
would  not  only  be  itself  void,  but  would  also  render 
void  the  direct  donation  or  bequest  to  the  person  charged 
with  such  delivery,  (b)  When,  however,  the '^substi- 
tution exceeds  the  number  of  degrees  to  which  it  is 
restricted  by  the  law,  it  is  invalid  only  in  respect  of 
the  excess.  Thus,  in  a  gift  to  A.,  the  donor's  eldest  son 
or  brother,  with  a  charge  to  deliver  to  his  children  bom, 
or  to  be  bom,  and  that  those  children  should  take  with 
the  charge  of  delivering  over  to  their  children,  the  latter 
charge  only,  namely,  that  the  children  of  the  donee 
should  deliver  to  his  grand-children,  is  void ;  but  the 
preceding  limitation  will  subsist,  (c) 

If  a  person  has  made  a  gift  which  he  has  not  subjected 
to  ony  Jidd'Commissumf  he  may  afterwards  make  another 
gift  to  the  same  donee,  on  the  condition,  that  the  former 
as  well  as  the  second  gift  be  held  by  the  donee  subject 
to  B^Jidei'Commissumy  and  if  the  donee  accepts  it,  he  is 
not  permitted  to  separate  the  two  dispositions,  and  re- 
nounce the  second  to  take  the  first,  although  he  should 
offer  to  deliver  up  the  property  comprised  in  the  second 

gift.(rf) 


(a)  Art.  1051.  (6)  lb.  1050. 

(c)  Toullier,  liv.  3,  tit.  2,  c.  6,  n.  728. 

id)  Art.  1052.    Pothier,  Tr.  dee  Substit.  §  4,  art.  4.    Ord.  art.  16. 
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The  donee  may  choose  whether  he  will  accept  the 
gift  which  is  offered  to  him,  but  having  once  accepted 
it,  he  cannot  withdraw  himself  from  the  obligation 
which  is  imposed  on  him  by  his  acceptance. 

The  disposition  in  favour  of  a  brother  or  sister,  subject 
to  the  charge  of  delivering  up  the  property  to  his  or  her 
children,  is  annulled,  if  the  author  of  it  leaves  children 
at  the  time  of  his  death.  The  disposition,  according  to 
the  language  of  the  article  ^*  sera  valable,  en  cas  de 
mort  sans  enfans,  la  disposition  que  le  defunt  aura 
faite  par  acte  entre  vifs  ou  testamentaire,  au  profit 
d  un  ou  plusieurs  de  ses  fr^res  ou  soeurs,  avec  la 
charge  de  rendre  ces  biens  aux  enfans  nes  et  k  naitre, 
etc."  (a)  It  follows,  therefore,  that  if  the  donor,  or 
testator,  has  children  at  the  time  of  his  death,  not  only 
the  charge  de  rendre^  but  the  entire  disposition  is 
annulled.  If,  however,  it  be  made  by  testament,  the 
other  legacies  and  bequests  which  it  contains  will  con- 
tinue valid.  It  is  immaterial,  according  to  this  article, 
whether  the  children  are  bom  before  or  after  the  dona- 
tion ;  but  the  question  is,  whether  there  are  children 
at  the  time  of  his  death.  In  this  respect  donations 
h  la  chargS  de  rendre  are  distinguished  from  ordinary 
donations  inter  vivosj  for  the  latter  are  not  revoked,  if 
the  donor  had  children  or  descendants  living  at  the  time 
of  the  donation. 

Again,  ordinary  donations  are  absolutely  revoked  by 
the  birth  of  children,  and  they  are  not  revived  by  the 
subsequent  death  of  those  children.  But  donations 
a  la  charge  de  rendre  are  not  absolutely  annulled,  for  if 
the  children  die  before  the  donor,  the  donation  remains 
valid. 

It  is  in  fisivour,  not  of  the  donor,  but  of  the  children, 
that  the  nullity,  or  revocation  of  the  donation  is  pro- 
nounced.   Hence  a  purely  simple  donation  by  a  brother 

(a)  Art  1049.    Toullier,  liv.  3,  tit.  2,  c.  6,  n.  796. 
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to  his  sister  is  absolutely  (deplem  droit)  revoked  by  the 
birth  of  a  child  of  the  donor. 

On  the  other  hand,  thedonation  a  la  chargi  de  rendre  is 
not  absolutely  {deplein  droit)  revoked.  Itis  only  revoked 
in  the  event  of  a  child  being  alive  at  the  death  of  the 
donor.  In  this  respect  more  favour  is  shown  to  a  dona- 
tion it  la  chargk  de  rendre  than  to  a  simple  donation.  But 
a  simple  donation  is  not  revoked  by  the  existence  of  a 
child  at  the  death  of  the  donor,  if  bom  before  the 
donation,  although  it  revoke  the  donation  h  la  chargk  de 
rendre.  In  this  respect  greater  favour  is  shown  to  the 
former  than  to  the  latter  species  of  donation,  (a) 

The  restrictions  contained  in  the  preceding  articles 
were  relaxed  by  the  law  of  the  17th  May,  1826. 
1st.  The  property  of  which  the  donor  has  the  power  of 
disposing  may  be  given  by  act  wier  vivos j  or  by  testa- 
ment, not  merely  to  his  children,  but  even  to  strangers, 
with  the  charge  of  delivering  it  to  the  children  bom 
or  to  be  bom  of  the  donee. 

2ndly .  Such  disposition  may  be  made  in  favour  of  one 
or  several,  or  of  all  the  children  of  the  donee,  or  legatee, 
born,  or  to  be  bom,  and  it  is  not  required  that  the 
disposition  should  be  for  the  benefit  of  all,  without  any 
distinction  or  preference  of  age  or  sex. 

3rdly.  The  disposition  may  be  made  in  favour  of 
the  children  of  the  donee,  or  legatee,  to  the  second 
degree  inclusive. 

The  decree  of  the  3rd  September  1807,  which  gave 
to  this  digest  the  appellation  of  the  ^^Code  Napo- 
leon," instead  of  its  former  appellation  of  ^'  the  Civil 
Code  of  the  French,"  engrafted  on  article  896  the  fol- 
lowing exceptive  modification : 

' '  Neanmoins  les  biens  libres  formant  la  dotation  d'un 
titre  hereditaire  que  le  roi  aurait  erige  en  faveur  d'un 
prince,  ou  d'un  chef  de  famille,  pourront  etre  transmis 

(a)  TonUier,  liv.  3,  tit  2,  c.  6.    Des  Dispositions  Pemusses. 
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hereditairement,  ainsi  qu'il  est  regule   par  Facte  du 
30  Mars,  1806,  et  par  celui  du  14  Aout  suivant."  (a) 

The  property  thus  excepted,  and  which,  being  an- 
nexed to  a  title  granted  by  the  sovereign,  is  made  the 
subject  of  a  strict  entail,  is  called  a  mctjorat. 

This  institution  of  majorats  immediately  followed  the 
re-establishment  of  the  monarchy.  It  was  regulated  by 
a  great  variety  of  decrees. 

The  right  of  instituting  them  was  incident  to  certain 
public  dignitaries  and  officers.  Others  obtained  the 
institution  from  the  favour  of  the  sovereign,  in  granting 
them  a  title  to  which  the  property  was  to  be  annexed. 
The  decree  of  the  14th  August,  1806,  reserves  to  the 
sovereign  the  power  of  authorizing  the  head  of  a  &mily, 
*^  k  substituer  ses  biens  libres  pour  former  la  dotation 
d'un  titre  hereditaire  que  sa  majeste  erigerait  en  sa 
faveur,  reversible  k  son  fils  atne,  ne  ou  k  naitre,  et  k 
ses  descendans  en  ligne  directe,  de  male  en  male,  par 
ordre  de  primogeniture."  (6) 

The  eldest  sons  of  the  great  dignitaries  have,  dejure^ 
the  title  of  duke,  when  their  father  institutes  in  their 
&vour  a  majorat  producing  an  income  of  200,000  f. 

Those  grand  dignitaries  might  also  institute  in  favour 
of  elder  or  younger  sons,  majorats^  to  which  the  title  of 
count,  or  baron,  may  be  attached. 

To  certain  public  functionaries  the  title  of  count  is 
attached.  It  is  transmissible  to  their  descendants,  if 
the  person  holding  it  shows  a  net  revenue  of  30,000  f., 
from  property  of  that  species  of  which  it  is  allowed  to 
constitute  a  majorat  This  property  is  to  form  the  en- 
dowment for  the  title.  It  is  also  competent  for  such 
functionaries  to  institute  a  majorat  in  favour  of  their 
elder  or  younger  sons,  and  to  which  the  title  of  baron 
may  be  annexed,  (c) 

(a)  Art  896. 

9)  Decree,  14th  Augiuty  1806,  art.  5.  (c)  Decree,  4th  June,  1809. 
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Other  public  functionaries  bear  the  title  of  baron 
during  their  lives.  This  title  is  not  transmissible,  unless 
the  person  holding  it  shows  that  he  has  a  net  income  of 
15,000  f.  from  his  property,  of  which  a  third  must  con- 
stitute an  ejidowment  for  the  title. 

The  decree  of  the  1st  March,  1808,  details  the  various 
preliminary  regulations  to  be  adopted  in  order  to  obtain 
the  institution  of  majorats.  They  apply  to  the  preceding 
classes  of  persons  on  whom  the  titles  of  duke,  count, 
and  baron  are  conferred  de  plein  droit j  and  who  are  de- 
sirous of  instituting  majorats^  as  well  as  to  those  persons 
who  have  no  right  to  institute  majorats^  unless  by  the 
permission  of  the  sovereign.  The  demand,  if  it  be  made 
by  a  person  of  the  former  class,  sets  forth  the  nature 
of  his  office  entitling  him  to  institute  a  majorat^  and  if  it 
be  made  by  a  person  of  the  other  class,  it  represents  the 
services  which  he  has  rendered  to  the  state.  The  demand 
in  both  cases  states  the  nature  of  the  majorat  for 
which  the  demand  is  made,  the  property  of  which  it  is 
to  consist,  the  produce  of  the  property,  the  certificate  of 
the  registrar  that  it  is  not  incumbered,  and  the  number 
of  the  children  living  of  the  applicant,  distinguishing 
their  sex. 

It  is  to  be  transcribed  in  the  registry,  and  a  bulletin 
of  the  registration  delivered  to  the  party  making  the 
demand.  An  examination  of  it  takes  place  by  the 
council  de  Sceau  de  Titres.  As  soon  as  it  has  been 
registered,  an  act  is  given  out,  specifying  the  property 
which  it  is  proposed  should  constitute  the  majorat.  By 
virtue  of  this  act,  at  the  expiration  of  a  fortnight  after 
its  transcription  in  the  office  of  mortgages,  in  the  place 
where  the  property  is  situated,  the  estate  described  in  it 
is  rendered  unalienable  during  a  year,  and  can  neither 
be  mortgaged  nor  incumbered,  nor  made  subject  to  the 
substitutions  which  the  Code  permits,  nor  to  any  con- 
dition which  can  lessen  the  value  of  its  capital  or 
income. 
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The  demand,  if  it  be  deemed  deserving  of  con- 
sideration, is,  together  with  the  documents  by  which  it 
is  supported,  referred  to  certain  oiEcers  for  their  report. 
If  their  report  be  favourable,  and  approved  of  by  the 
Sovereign,  the  decree  is  signed,  authorizing  the  insti- 
tution of  the  majorat.  The  letters  patent  founded  on 
this  decree,  are  to  be  drawn  up  with  the  great  seal  ap- 
pended to  them.  They  express  the  motives  for  the 
distinction  which  the  Sovereign  has  conferred,  the  title 
attached  to  the  majorat^  the  property  constituting  the 
endowment,  and  the  arms,  and  liveries  to  be  used  by 
the  person  to  whom  the  title  is  granted,  (a) 

The  letters  patent  are  to  be  transcribed  at  length  in  a 
register,  specially  appropriated  for  this  purpose,  and  to 
remain  deposited  in  the  archives  of  the  conseil  du  sceau 
des  litres.  They  are  also  to  be  published  and  registered  in 
theCourt  of  Appeal,  and  Tribunal  of  First  Instance,  of  the 
place  of  the  domicile  of  the  person  obtaining  them,  and  of 
that  in  which  the  property  is  situated.  The  publication  and 
transcription  of  them  are  to  be  endorsed  on  the  original 
letters  patent.  They  are  to  be  inscribed  at  length  in  the 
Bulletin  des  lois^  and  be  transcribed  in  the  register  of 
mortgages  of  the  place  w^iere  the  property  is  situated,  (i) 

It  is  competent  for  a  married  woman  to  constitute,  in 
favour  of  her  husband,  and  their  common  descendants, 
a  mcgorat  of  the  property  which  exclusively  belongs  to 
her,  nor  is  there  any  other  act  of  authorization  necessary, 
but  that  which  is  required  by  the  217th  article  of  the 
Code,  (c) 

The  majorat  can  be  composed  only  of  property  which 
is  immoveable,  but  rents  sur  Vetat^  and  stock  of  the 
Bank  of  France,  may  be  the  subject  of  it,  if  they  have 
been  made  immoveable,  (rf) 


(a)  Decree  Ist  March,  1808,  sect.  2,  Belletin  des  Lois,  n.  186. 

(A)  lb.  Sect.  3.  (c)  Decree  17th  May,  1809,  Sect.  1. 

id)  lb.  I>ecree  Ist  March,  1808,  tit.  1,  sect  I. 

VOL.  II.  P 
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Rents  of  this  description  are  rendered  immoveable  by 
the  declaration  of  the  proprietor,  made  in  the  same  form 
as  would  be  required  for  their  transfer.  They  are  to 
continue  inscribed  in  the  great  book  of  the  public  debt, 
together  with  the  declaration  of  their  immobilisation,  and 
they  are  to  be  carried  into  a  separate  book.  The 
extracts  of  the  inscriptions,  as  well  as  the  actions  de  la 
banguej  bear  a  stamp,  showing  that  they  are  subject  to  a 
maj(yrat.  (a) 

If  the  application  for  the  majorat  should  be  rejected, 
the  property  which  had  thus  been  rendered  immoveable 
resumes  its  former  quality  of  moveable,  (ft) 

That  part  of  the  income  of  the  majorat  which  consists 
of  rents  sur  Vetatj  or  bank  stock,  is  subject  to  an  annual 
deduction  of  one-tenth,  which  is  to  be  annually  replaced 
in  rents  sur  VHat^  or  actions  de  la  banquey  for  the  benefit 
of  the  present  possessor  of  the  majoraty  and  of  those 
called  after  him.  The  rents  and  stock  thus  replaced 
are  also  to  be  immoveable,  (c) 

The  property  composing  the  majorat  must  be  free 
from  all  privileged  debts  and  hypothecs,  and  from  those 
substitutions  which  are  authorized  by  the  Code,  {d)  But 
property  when  it  is  burthened  with  mortgage  inscrip- 
tions for  rents  not  demandable,  or  debts  which  are  not 
actually  payable,  may  form  the  majorat^  if  the  person 
who  applies  for  it  can  provide  from  his  other  property 
an  adequate  security  against  the  effect  of  such  mort- 
gages, (e) 

If  the  inscription  be  in  respect  of  a  right  not  accrued,  ora 
rent  not  demandable,  and  does  not  exceed  a  fiftieth  part  of 
the  income  required  for  the  title  to  which  a  majorat  is 
attached,  the  security  is  deemed  adequate,  when  the 


(a)  Decree  Ist  March,  1808,  tit.  1,  §  1,  art  1, 2,3,4, 5. 

ih)  Decree  Ist  March,  1808,  art.  32. 

(c)  lb.  tit  1,  §  1,  art.  6.     Decree  4th  June,  1809,  art.  1. 

{d)  lb.  tit  1,  $  ],  art  1.    Code,  art.  1048,  1049. 

(e)  Decree  I7th  May,  1809,  art.  2. 
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amount  of  the  property  proposed  to  constitute  the 
majorat  shows  a  surplus  equal  in  value  to  the  capital  of 
the  rent  calculated  at  thirty  years'  purchase,  (a) 

The  seat  of  the  majorat  is  established  in  a  man- 
sion, to  which  it  is  to  be  attached,  and  constitute  a 
part  of  it,  whether  the  wxijorat  has  proceeded  from  the 
endowment  by  the  crown,  or  from  the  founder  him- 
self. (5)  Mansions,  forming  the  seat  of  the  majorats  of 
princes,  dukes,  counts,  and  barons,  must  be  of  the 
value,  at  the  least,  of  two  years  of  the  revenue  of  the 
majorat,  (c) 

If  the  mansion  of  a  majorat  has  not  been  de- 
signated in  the  letters  patent,  it  must,  within  the  space 
of  ten  years,  be  procured,  and  annexed  to  the  majorat. 
If  the  party  make  default  in  procuring  it,  a  reserve  is 
to  be  annually  made  of  a  third  of  the  revenue  of  the 
majorat  for  six  years,  which  is  to  be  employed,  un- 
der the  superintendence  of  the  council,  in  acquiring 
ii.(d) 

The  title  attached  to  the  majorat  is  granted  exclu- 
sively to  the  person  in  whose  favour  the  creation  has 
taken  place,  and  passes  to  his  legitimate  descendants, 
natural  or  adopted,  de  mdle  en  mAle  par  ordre  de  primo- 
geniture, (c) 

By  a  subsequent  decree,  (f)  gifts  by  the  Sovereign  to 
military  persons,  on  account  of  their  services,  loss  of 
limb,  or  wounds,  are  transmissible,  in  default  of  male 
issue,  to  the  female  descendants  of  the  donee,  according 
to  order  of  primogeniture,  on  condition  that  they  marry 
soldiers  who  have  retired  from  the  service  in  conse- 
quence of  honourable  wounds,  or  other  infirmities  caused 
by  the  service.  If  the  eldest  daughter  of  the  donee  is 
already  married,  but  not  to  a  retired  military  person, 
the  next  daughter  will  take  on  the  like  condition,  and 

(a)  Decree  l7th  May,  1809,  art.  3.    (6)  Decree  3rd  March,  1810,  art.  1. 

(c)  lb.  art.  2.  id)  lb.  art.  3. 

(e)  Decree  lat  May,  1808,  art.  35.  (/)  3rd  Jan.,  1812. 

p2 
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in  failure  of  all  the  daughters,  the  gift  reverts  to  the 
crown. 

An  adopted  child  cannot  succeed  to  the  title,  unless 
under  the  authority  of  the  Sovereign,  expressed  in  letters 
patent,  granted  for  that  purpose,  (a) 

The  property  which  forms  the  majorat  is  unalienable, 
and  cannot  be  the  subject  of  mortgage,  nor  can  it  be 
taken  in  execution.  (6) 

The  legitime  of  the  children  of  the  founder  cannot  be 
prejudiced  by  the  institution  of  the  majorat.  If,  there- 
fore, his  other  property  be  not  sufficient  to  furnish  it, 
they  can  demand  that  it  shall  be  completed  from  the 
property  comprised  in  the  majorat,  (c) 

Every  act  of  sale,  gift,  or  other  alienation  of  the  pro- 
perty comprised  in  a  majorat^  and  every  judgment 
giving  effect  to  such  acts,  is  de  plein  droit,  null  and 
void,  (d) 

The  notaries  are  not  to  register,  and  the  judges  are 
not  to  give  validity  to  such  acts,  (e)  Stock -brokers  are 
liable  to  be  removed  from  their  office,  besides  being 
liable  in  damages  to  the  party  aggrieved,  if  they  nego- 
tiate directly  or  indirectly  the  inscriptions  of  the  bank 
stock  marked  as  subject  to  the  majorat,  {f) 

The  property  comprising  the  majorat  cannot  be 
burthened  with  any  hypothec,  legal  or  judicial,  {g) 
If,  however,  it  was  subject  to  a  legal  hypothec  which 
had  been  acquired  antecedently  to  the  completion  of 
the  forms  consequent  on  the  demand  of  the  majorat ^  and 
such  hypothec  has  not  been  cleared  off,  or  satisfied,  and 
its  effect  is  to  diminish  the  value  of  the  property  com- 
prised in  the  majorat^  the  person  holding  it  is  bound,  if  he 
be  required,  to  make  good  or  replace  the  property  to  the 
extent  to  which  it  is  diminished  by  the  effect  of  the 
hypothec.  (A) 

(a)  Decree  Ist  March,  1808,  tit.  3,  art.  36.  (6)  §2,  Art.  40. 

(c)  lb.  (d)  Art.  41.  ((?)  Art.  42.  (/)  Art.  44. 

(y)  Art.  45.  (A)  Art.  46. 
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On  the  demise  of  the  person  holding  the  title,  whether 
he  leaves  a  male  descendant,  or  whether,  in  consequence 
of  his  death  without  male  issue,  the  majorat  becomes 
extinct,  or  transferred  out  of  the  male  line,  his  widow  will 
be  entitled  to  an  annuity;  its  amount  is  to  be  regulated 
by  the  income  of  the  property  forming  the  majorat,  (a) 
It  is  the  half  of  the  income  of  the  property,  if  the 
majorat  be  extinct,  or  transferred,  and  a  third  if  the 
majorat  still  subsists.  In  the  latter  case,  it  will  be  due 
only  when  the  widow  does  not  find  in  the  persona]  pro- 
perty a  revenue  equal  to  that  which  the  annuity  would 
have  given  her,  and  it  is  payable  only  so  long  as  she 
remains  a  widow  or  does  not  marry  without  the  per- 
mission of  the  Sovereign.  (6)  The  holder  of  the  majorat 
is  bound,  to  discharge  the  taxes,  or  other  real  charges ; 
to  keep  the  property  en  bon  phre  de  famille ;  to  pay  the 
annuity  of  the  widow  of  the  former  holder,  and 
such  of  the  debts  to  which  the  income  is  liable. 
Those  debts,  if  there  be  not  other  property  suf- 
ficient for  their  payment,  are  the  privileged  debts, 
enumerated  in  the  article  2101  of  the  Code,  which 
have  been  left  by  the  deceased  father  and  mother 
of  the  holder,  but  the  payment  of  these  debts  cannot  be 
enforced  beyond  the  amount  of  a  year's  income. (c)  The  ♦ 
income  of  the  majorat  cannot  be  taken  in  execution, 
except  in  the  cases,  and  in  the  proportion  for  which  it 
has  been  assigned ;  (d)  nor  can  it  be  assigned,  except 
for  those  privileged  debts  enumerated  in  the  2101st 
article  of  the  Civil  Code,  and  in  the  4th  and  6th  num- 
bers of  the  article  2103. 

The  amount  of  debts  contracted  for  repairs  is  limited, 
and  an  assignment  is  not  allowed  to  a  greater  extent 
than  the  half  of  the  year's  income,  (e)     If  cases  unex- 


(II)  Art.  48.    Art.  21,  22,  23,  Decree  4th  May,  1809. 

(6)  Decree  I  st  March,  1808,  §  2,  Art.  49. 

ic)  Art.  50.  id)  Art.  51.  (e)  lb. 
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pectedly  arise,  in  which  a  larger  allowance  for  repairs 
is  necessary,  a  formal  decree  for  such  alloVrance  must  be 
obtained  from  the  Sovereign,  (a) 

The  holders  of  majorats^  who  shall  have  them- 
selves formed  the  endowment,  may,  in  case  of  necessity, 
or  when  it  is  of  advantage,  obtain  authority  to  exchange 
the  whole,  or  part  of  the  property  of  which  it  is  com- 
posed. This  authority  is  granted  upon  a  demand 
previously  made,  and  supported  by  such  documents 
as  were  required  for  the  original  institution  of  the 
majorat,  (b) 

After  a  similar  reference  and  examination,  if  the 
report  be  in  favour  of  it,  a  decree  is  made,  author-, 
izing  such  alienation,  or  exchange,  and  specifying 
the  mode,  and  the  conditions  of  the  sale,  and  ordering, 
if  there  be  occasion,  the  deposit  of  the  price,  until  it  be 
re-invested,  (c) 

The  sale  may  be  made  by  contract,  or  by  auction,  (d) 
Until  the  contract  has  been  perfected,  the  holder 
continues  to  receive  the  income  of  the  majorat,  (e) 

When  theconseil  du  sceaudes  titres^  to  whom  the  scheme 
of  the  proposed  sale,  or  exchange,  must  be  previously  ' 
submitted,  has  made  a  report  in  its  favour,  and  it  has 
been  approved  of,  letters  patent  are  granted,  which  are 
to  be  registered,  published,  and  transcribed,  in  the 
manner  required  when  the  grant  of  the  majorat  was 
first  made.  From  this  moment  the  property,  of  which 
the  alienation  is  permitted,  becomes  the  subject  of  free 
disposition,  (f) 

The  observance  of  the  regulations  prescribed  by  this 
section  is  essential  to  the  validity  of  the  alienation,  (g) 

The  nullity  of  the  alienation  is  pronounced  by  the 
Council  of  State  on  the  proceeding  of  the  Procureur 
General,  and  the  courts  and  tribunals  are  prohibited 
from  taking  cognizance  of  it.  (A) 

(a)  Decree  l8t  March,  1808,  §2,  art.  53.    (6)Tit.4,art.56,67.    (c)  Art.  58. 
(d)  Art.  59.    (e)  Art.  60.    (/)  Art.  62,  63.     (g)  Art.  65,      C*)  Art.  66. 
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The  interest  of  the  price  is  due  by  the  person  who 
acquires  the  property,  without  any  express  stipulation 
on  the  subject,  (a) 

The  investment  of  the  price  must,  within  six  months 
after  the  alienation,  be  made  in  such  property  as  may 
be  the  subject  of  a  majorat,  (b) 

If  it  be  proposed  to  make  the  investment  in  real 
estates,  the  holder  lavs  before  the  conseil  du  sceau  des 
Hires  the  nature  of  the  property  he  desires  to  acquire, 
the  title  to,  and  value  of  it,  the  documents  which  show 
its  annual  produce,  and,  if  required,  the  conditions  of  the 
sale,  (c)  If  the  report  be  favourable,  and  approved  of, 
a  decree  is  made,  and  letters  patent  issued,  which  are 
to  be  delivered,  published,  and  registered  in  the  manner 
prescribed  when  the  original  majorat  was  instituted,  (d) 

If  the  acquisition  be  not  authorized,  there  is  a  power 
reserved  of  prolonging  the  term  for  making  the  in- 
vestment, (e) 

When  the  investment  is  authorized  to  be  made  in 
rents  sur  Vetat,  or  in  bank  stock,  the  minister  of  the 
public  treasury,  or  the  governor  of  the  bank,  must  give 
the  declaration  of  their  being  made  immoveable,  (f) 

If  the  male  legitimate  line  of  the  holder  from  whom 
the  property  composing  the  endowment  has  been  derived 
becomes  extinct,  the  title  will  be  suppressed,  and 
the  property  belonging  to  the  majorat  will  become  free  as 
part  of  the  succession  of  the  last  holder,  and  will  be  taken 
by  his  heirs.  The  crown  retains,  however,  according  to 
circumstances,  and  upon  the  demand  of  the  holder, 
the  power  of  transferring  the  title  and  majorat  to 
one  of  his  sons-in-law,  or  if  he  has  no  children,  to  one 
of  his  collateral  heirs,  {g) 

By  an  ordinance  of  the  25th  August,  1817,  none  are 
to  be  called  to  the  Chamber  of  Peers,  ecclesiastics  ex- 
cepted, who  have  not  previously  obtained  uuthority  to 

(a)  Art.  67.  9)  Art.  68.  (c)  Art.  69-  (rf)  Art.  70. 

ifi)  Art.  71 .  (/)  Art.  73.  {g)  Art.  H. 
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form  a  majorat^  and  have  actually  instituted  it.  (a)  It 
establishes  three  degrees  of  the  majorats  of  peers.  Those 
attached  to  the  title  of  duke  must  be  composed  of  pro- 
perty netting  an  income  of  not  less  than  30,000  francs ; 
the  income  of  a  majorat  attached  to  the  title  of  marquis 
and  of  count  must  not  be  less  than  20,000  francs ;  and 
that  of  a  majorat  attached  to  the  title  of  viscount  and 
baron  not  less  than  10,000  francs.  (6) 

The  majorats  of  peers  are  transmissible  for  ever  with 
the  title  of  the  peerage  to  the  eldest  son,  born,  or  to  be 
bom,  to  the  founder  of  the  mqjoraty  and  to  his  natural 
and  lawful  descendants,  in  a  direct  male  line,  and 
according  to  primogeniture,  in  such  wise  that  the  majorat 
and  peerage  shall  be  always  united  in  the  same  person,  (c) 

The  ordinance  admits  into  the  majorat  such  property 
only  as  is  free  from  all  privileged  debts  and  mortgages, 
and  not  charged  with  restitution  by  virtue  of  articles 
1048  and  1049  of  the  Code  Civil,  and  rents  sur  Uetat, 
after  they  have  been  made   immoveable,  (d) 

By  an  Ordonnancey  dated  January  21st,  1829, 
the  majorats  founded  en  dehors  de  lapairie  must,  for  the 
title  of  marquis,  amount  to,  at  least,  15,000  francs,  and 
for  that  of  vicomte  to  7,000  francs,  of  clear  annual  in- 
come, and  by  the  ordonnancey  dated  October,  1829,  titles 
granted  by  the  king  are  required  to  be  registered  by 
the  Garde  des  sceauXy  or  such  grants  will  be  null  and 
void. 

The  law  oi majorats  has  been  recently  abolished.  After 
a  very  protracted  discussion  in  the  two  Chambers,  the 
law  of  the  12th  of  May,  1835,  was  passed.  It  prohibits 
the  future  institution  of  majorats,  (e)  It  declared  that 
those  already  instituted  shall  not  extend  beyond  two 
degrees,  not  including  the  institution.  (/)  The  founder 
of  the  majorat  may  revoke  it  wholly,  or  in  part,  or 

(fl)  Art  1.  (b)  Art.  2.  (c)  Art.  3.  (rf)  Art.  4. 

(f)  Bulletin  des  Lois,  n.  138,  art.  1.  (/)  Art.  2. 
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modify  its  conditions.  He  is  not,  however,  at  liberty  to 
exercise  this  power  of  revocation,  or  modification,  if 
there  exists  a  person  called  who  had  previously  to  that 
law  contracted  a  marriage  which  was  still  subsisting,  or 
of  which  there  were  children  surviving.  In  this  case, 
the  majorat  will  have  effect  only  for  the  two  degrees  as 
limited  by  the  preceding  article,  (a) 


SECTION  III. 

MODtnCATIONS    OF,  OR    ESTATES    AND   INTERESTS  IN  REAL 
PROPERTY,  UNDER  THE  LAW  OF  SPAIN. 

The  jurispmdence  of  Spain  adopts  the  substitutions  of  the  civil  law. — ^The 
mayarazgo. — Its  various  kinds. — Temporary  and  perpetual. — ^In  what 
manner,  and  by  whom,  it  may  be  instituted. — Of  what  property. — General 
rules  relative  to  the  institution  of  it. — Of  the  descent  of  mayorazgos  and  of 
the  different  lines. — Of  the  computation  of  degrees. — ^The  liabilities  of 
the  possessor. — He  has  not  the  power  of  alienating  the  property.— His 
rights  and  interests  therein. — In  what  cases  the  founder  may  revoke  the 
mayoraego. — The  aggregation  of  mayorazgos. 

The  jurisprudence  of  Spain  adopted  not  only  the 
several  substitutions  admitted  by  the  civil  law,  but  also  a 
species  of  entail  much  more  strict  than  could  have  been 
created  by  means  of  those  substitutions. 

This  entail  is  called  mayorazgo.  It  imports  the  right 
of  succeeding  to  property  which  the  founder  has  granted 
or  bequeathed,  on  the  condition  that  it  should  be  for 
ever  preserved  entire  in  his  family,  and  that  it  should 
be  taken  and  possessed  by  the  first-bom,  being  the  next 
in  ordine  sticcessivOj  (ft)     "  El  derecho  de  suceder  en  los 

(a)  Art.  3. 

{b)  Molina,  de  Hispan.  Primogen.  lib.  1,  c  1,  n.  5.  Partida  6,  tit.  4. 
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bienes  dejados  por  elfundador.con  lacondicion  de  que  se 
conserven  integroB  perpetuamente  en  su  familia,  para 
que  Ids  Ueve  y  posea  el  primogenito  mas  proximo  por 
orden  sucesivo."  (a) 

The  crown  of  Spain,  according  to  its  ancient  course 
of  descent,  was  a  true  and  real  mayorazga.  The  mayor- 
azgo  of  private  property  was  distinguished  as  regular 
when  it  followed,  and  as  irregular,  when  it  deviated  from 
that  course.  In  all  doubtful  cases  it  was  presumed  to  be 
the  regular  mayorazgo^  and  was  governed  by  the  rules 
which  regulated  the  succession  to  the  crown,  (ft) 

It  might  be  temporary,  that  is,  it  might  be  founded 
only  for  certain  lives  or  persons,  and  no  mention  made 
of  its  continuing  in  perpetuity,  and  it  might  be  directed 
by  the  founder  that  at  a  certain  period  the  entail  should  be 
extinguished,  and  the  last  possessor  freely  enjoy  and 
dispose  of  the  property  as  its  absolute  owner,  exonerated 
from  the  fetters  of  the  entail,  (c) 

The  mayorazgo  was  perpetual  when  it  was  so  declared 
by  its  founder.  Under  it,  the  property  would,  after  those 
who  were  first  called,  pass  not  only  to  other  relations, 
but  even  to  strangers  whom  the  last  possessor  may  have 
selected,  by  virtue  of  a  power  for  that  purpose  conferred 
on  him  by  the  founder.  Its  perpetuity  was  effected  by 
means  of  subrogation,  or  substitution,  (d) 

The  mayorazgo  is  said  to  be  regular  when  the  persons 
called  first  in  the  succession  are  the  eldest  male  issue, 
and  his  lawful  descendants,  the  eldest  always  to  be 
preferred  to  the  younger,  and  the  male  to  the  female, 
and  afterwards  all  others  in  the  same  order,  preserving 
between  them  the  preference,  and  attending  to  the  line, 
grade,  sex,  and  age.  The  following  are  some  amongst 
the  various  forms  by  which  a  mayorazgo  was  instituted : 
"  I  constitute  a  mayorazgo  of  such  property ;  or,  I  be- 


(a)  Febrero,  torn.  2,  tit.  3,  c.  I,  §  1. 

(6)  Molina  lib.  2,  c.  2,  n.  19 ;  L.  8,  tit.  17,  lib.  10,  Nov.  Rec. 

(c)  Molina,  lib.  1,  c.  1,  n.  15.     {d)  Ibid.  n.  16. 
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queath  and  give  to  Peter  such  property,  that  he  may 
hold  and  possess  it,  eon  tittdo  de  mayorazgo  jure  ma- 
joratus/'  2nd,  "  I  institute  mayorazgo  in  favour  of  Peter, 
and  after  him  are  to  succeed  his  sons  and  descendants, 
preferring  the  younger  and  the  male,  to  the  female." 
3rd.  "  I  institute  mayorazgo  in  favour  of  such  a  son,  or 
relation  of  mine,  and  direct,  that  after  his  death,  it 
shall  descend  from  him  por  linea^  or  from  line  to 
line,"  The  following  are  other  modes  by  which  it 
is  constituted.  When  its  author  says  that  he  founds 
mayorazgo^  and  having  named  some  male  to  take  it,  or- 
ders, that  afterwards  all  his  sons,  and  their  descendants, 
shall  succeed  in  the  right  line ;  or,  by  calling  to  the 
succession  all  his  male  descendants  in  the  right  line; 
or  when  he  directs,  that  in  this  mayorazgo  the  succession 
shall  be  in  the  right  line.  When  the  author,  having 
no  sons,,  says, '  *  Peter  succeeds  in  this  mayorazgo^  or  such 
a  male  relation  of  mine,  and  after  him  all  my  relations 
in  the  paternal  line."  When,  although  he  calls  to  the 
succession  some  males,  he  orders,  ' '  that  after  them 
shall  succeed  those  who  might  be  of  his  name  and  title, 
or  those  who  are  of  his  family ; "  or,  when  he  says, 
"  that  the  mayorazgo  is  founded  for  the  preservation  of 
his  line,  or  £br  that  of  such  a  branch,  race,  descent,  or 
kindred."  In  the  three  last  modes  of  calling  to  suc- 
cession, the  founder  has  comprehended  his  relations 
ex  parte  patemdy  and  those  ex  parte  matemd;  but 
if  he  says,  ^^  he  names  his  relations  ex  parte  pa- 
temd"  those  ex  parte  matemd  are  excluded,  and 
in  no  case  can  they  take  under  the  mayorazgo. 
When  he  says,  "  that  his  son  Peter,  and  afterwards  his 
first-bom  son,  shall  succeed  en  el  mayorazgo ;  and  failing 
these,  his  first-bom  nephew,  and  the  rest  of  his  male 
descendants ; "  or,  calling  some,  he  concludes,  by  saying, 
**  that  the  succession  of  that,  his  mayorazgo^  shall  always 
take  place  in  this  manner."  When  he  calls  to  the  suc- 
cession his  son,  and  directs,  that  after  him  shall  succeed 
the  son,  legitimate  heir  of  his  son,  and  failing  him,  the 
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second  son  of  the  founder  himself,  and  afterwards  his 
son's  legitimate  heirs,  and  so  successively  his  legitimate 
posterity,  without  making  mention  of  the  females.  When 
the  founder  has  three  or  more  sons,  and  calls  the 
eldest  to  succeed  in  el  mayarazgOy  then  the  second,  and 
lastly  the  third,  in  which  case,  the  male  and  female 
lines  of  the  elder  must  be  extinct,  before  the  line  of  the 
second  can  inherit,  so  the  male  and  female  lines  of  the 
second  must  be  extinct  before  those  of  the  third  can  take. 
When  a  female  founds  the  mayorazgOj  then,  notwith- 
standing she  has  called  several  males  to  the  succession, 
there  is  no  ground  for  presuming  that  she  has  excluded 
females  to  the  prejudice  of  her  own  sex.  When  any 
son,  nephew,  or  male  relation,  and  the  son,  grandson,  and 
great  grandson  of  any  one  of  them,  being  called,  the 
founder  directs,  that  in  this  manner  all  his  kindred 
shall  succeed,  upon  the  condition  of  taking  his  name, 
arms,  &c.  (a) 

If  the  founder  constitutes  mayorazgo  perpetuOj  naming 
certain  relations  in  blood,  but  not  naming  others  in  case 
they  fail,  then  if  those  named  by  the  founder  fail,  those 
called  by  the  law  will  succeed. 

The  proper  regular  mayorazgo j  is  that  in  which 
{los  varones)  males  and  their  lines  are  called,  and  failing 
them,  females  and  their  lines,  preferring  males  to 
females,  and  the  elder  to  the  younger,  the  founder 
ordering,  that  failing  the  elder,  the  mayorazgo  should 
pass  to  the  second,  and  then  to  all  others  in  the  order 
of  their  birth,  so  as  that  the  son  of  the  descendants 
always  represents  their  father,  or  ascendants,  and  the 
females  of  the  elder  grade  and  line,  precede  the  male's 
issue,  although  more  remote  from  the  founder.  This 
manner  of  calling  to  succession  extends  to  mayorazgos 
founded  for  collaterals,  and  strangers,  and  to  all  lines, 
persons,  cases,  and  times  in  which  the  ascendants  die 
before  they  obtain  possession  of  the  mayorazgo y  or  even 
before  it  had  been  instituted.      This  right  of  repre- 

(a)  Febrero,  Nov.  tit.  3,  c.  1,  §  4. 
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sentation  can. only  be  defeated  by  the  clearly  and  un- 
equivocally expressed  declaration  of  the  founder  of  the 
mayorazgo.  (a) 

When  the  founder  expressly  calls  his  male  descendants 
from  male  to  male  (varones  de  varones)  to  succeed  to  his 
property,  and  expressly  and  perpetually  excludes  the 
females,  and  their  male  descendants,  the  maj/orazgoy^hich 
he  has  thus  instituted,  is  called  that  de  rigorosa  6  ver- 
dadera  agnacion.  This  species  of  mayorazgo  is  also 
instituted  when  the  founder  says  expressly  that  he  founds 
mayorazgo  perpetuo  agnatido  para  sus  consanguineos^ 
or  that  he  desires  to  preserve  his  property  de  el  en  su 
agnacioHj  and  names  a  relation  descended  from  him  in 
the  direct  male  line,  or  when  he  calls  one  or  more  of  his 
sons,  and  if  he  has  no  sons,  his  nephews  in  the  direct 
line  of  male  descent  from  him  on  his  father's  side,  and 
after  them,  all  other  his  male  descendants,  from  male  to 
male  (varones  de  varones) ^  of  those  whom  he  had  called 
to  the  succession ;  so,  if  he  calls  all  the  relatives  by  blood 
of  the  founder  in  the  male  line,  or  he  declares  that 
neither  females,  nor  their  male  issue,  shall  ever  succeed 
to  the  mayorazgOj  or  nominates  all  his  sons  (agnados) 
lawfully  begotten,  by  their  proper  names,  and  all  their 
male  descendants,  failing  whom  he  passes  over  females 
related  to  him  by  blood,  and  nominates,  or  substitutes 
collaterals,  who  are  males,  or  when  having  called  his 
nephew  and  his  male  issue,  he  says,  that  if  his  nephew 
should  die  without  leaving  a  son,  but  leaving  daughters, 
the  eldest  daughter  shall  succeed,  upon  the  express  con- 
dition that  she  marry  a  male  of  the  blood  of  the  founder, 
and  that  if,  when  the  succession  opens,  she  is  unable  to 
perform  the  condition,  in  consequence  of  her  being 
already  married  to  a  person  who  is  not  of  that  blood, 
the  succession  shall  pass  to  the  second  daughter,  not 
married,   on  her  performing  the  same  condition,  and 

(o)  L.  2,  tit.  1 5,  Part  6 ;  L.  6, 9,  13,  tit.  17,  lib.  10,  Nov.  Rec.  Febrero,  ib.  $  5. 
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in  case  she  does  not  perfonn  it,  the  succession  shall 
pass  to  the  nearest  male  relation  of  the  blood  of  the 
founder,  (a) 

The  exclusion  of  the  female  is  not  favoured,  and 
consequently  is  not  presumed.  It  ought  therefore  to  be 
clearly  expressed,  or  be  the  necessary  and  unavoidable 
conclusion,  from  the  terms  in  which  the  Tnayorazgo  is 
instituted,  (h)  * 

When  the  founder,  having  no  male  agnadoj  calls  to 
the  succession  some  male  relation,  or  some  female, 
making  her  the  head  or  stock  of  the  descent,  and  directs 
that  after  him,  or  her,  the  sons  and  descendants,  male 
to  male  (varones  de  varones),  of  the  said  female,  or  of 
the  first-named  male  relation,  shall  succeed,  and  so 
successively,  the  mayorazgo  is  said  to  be  that  of  artificial 
or  fictitious  agnacvon  (c) 

There  is  also  the  pure,  naked,  or  simple  male  mayor- 
azgo. Under  this  institution,  those  may  take  who  are 
male  relations  of  the  founder,  agnato  6  cognatOy  and 
males  proceeding  from  males,  or  females.  This  species 
of  mayorazgo  is  instituted  when  the  founder  nominates 
some  male  person,  and  directs,  that  following  him  his 
sons  and  male  descendants  shall  succeed,  because  he 
wishes  the  mayorazgo  to  be  for  them,  and  not  for  females; 
or  when  having  nominated  one  or  more  males,  he  directs 
that  females  shall  not  succeed  so  long  as  he  may  have 
male  issue.  Having  many  sons  or  nephews,  he  nomi- 
nates first  his  son  or  consanguineo  primogSnitOj  being  a 
male,  and  after  him,  he  orders,  that  if  he  should  die 
without  sons,  the  succession  shall  pass  to  the  second 
son  of  the  founder,  omitting  the  daughters  of  the  first- 
born, and  if  he  should  die  without  sons,  that  it  should 
pass  to  the  third  son,  and  to  his  male  descendants ;  or 
having  nominated  one  or  more  males,  he  directs,  that 

(a)  Roj.  Almans,  de  Incompatib.  disp.  1,  qiuest.  1,  n.  70,  al.  101,  $  2. 
Ley  8,  tit.  17,  lib.  10.  Nov.  Rec. 
(6)  lb.  (c)  Roj.  ib.  n.  102,  al.  105.    Febrero,  Nov.  tit.  3,  c.  1,  §  8. 
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his  tnayorazgo  shall  always  go  de  varan  en  varon^  and 
pass  from  one  male  to  another  male,  (a)  When  he 
imposes  on  the  persons  called  to  the  succession  a  con- 
dition, requiring  the  execution  of  some  office  or  service 
which  cannot  be  executed  by  a  woman,  or  where  the 
first  limitations  are  those  mayorazgo  agnaticiOj  and  fail- 
ing, los  agnadosj  he  directs  his  other  male  kindred  shall 
succeed  without  making  mention  of  females.  In  this 
case  the  agnadon  is  abandoned,  but  the  naked  male 
mayorazgo  remains.  This  mayorazgo  is  also  instituted 
when  the  founder,  having  called  some  males  amongst 
his  own  children,  or  amongst  collaterals,  directs  that  if 
the  last  male  possessor  dies  without  sons,  or  with  one 
daughter,  the  succession  shall  pass  to  another  son,  or 
male  descendant,  under  the  obligation  of  providing 
dower  or  maintenance  for  her.  (6) 

The  mayorazgo  may  provide  for  the  succession  of  females 
to  the  exclusion  of  males.  It  is  in  that  case  called  defemine" 
idad.  The  proper,  real,  strict  female  mayorazgo  excludes 
from  the  succession  all  males  absolutely,  and  pointedly 
directs,  that  females  of  his  family  shall  possess  it.  It  is 
constituted  by  nominating  first  one  female,  and  after- 
wards others,  and  omitting  the  males,  although  more 
nearly  related,  and  calling  after  those  who  have  been 
first  named  other  females  more  remote,  or  by  directing 
that  males  shall  never  succeed  to  the  mayorazgo.  (c) 
The  female  mayorazgo  is  improper  when  it  is  founded 
for  females,  but  the  founder  at  the  same  time  directs  that 
the  possessor  having  males  and  females,  the  females  shall 
succeed  to  it,  and  not  the  males;  but  if  he  should 
have  no  females,  that  a  male  should  be  possessed  of 
the  property,  and  after  his  death  the  elder  female  should 
succeed,  so  that  if  he  has  females  and  males,  the  former 
are  always  to  be  preferred,  and  a  male  succeeds  only  in 
in    case    there    be    not    any    female.      Without   this 

(a)  Febrero,  ib.  $  9.   (ft)  Roj.  ib.  n.  106,  aL  146,§5.    (c)FebTero,ib.$n* 
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direction  it  would,  for  want  of  females,  have  passed  to 
another  line. 

The  founder  of  the  mayorazgo  may  confide  to  the 
possessor  the  power  of  selecting  as  his  successor  his  son, 
or  if  he  has  no  son,  such  descendant,  or  relation  as  he 
may  prefer.  Such  a  mayorazgo  is  called  el«;ctive.  (a) 
If  the  possessor  entrusted  with  this  power  does  not  exer- 
cise it,  the  mayorazgo  passes  to  his  eldest  son,  and  to  no 
other.  This,  however,  can  only  be  exercised  in 
favour  of  the  family,  or  if  there  be  sons,  in  favour  of 
them,  but  not  in  favour  of  strangers,  unless  the  founder 
has  expressly  authorized  it.  (i) 

The  founder  may  call  his  first  son  to  the  succession 
for  his  life,  and  then  the  second  for  his  life,  and  thus,  in 
succession,  alternating  one  son  of  the  line  of  the  first 
son,  with  another  of  the  line  of  the  second,  and  in  failure 
of  the  latter,  with  another  of  that  of  the  third  son. 
This  mayorazgo  is  called  naturaleza  altemativa.  (c) 

The  mayorazgo  salttmrioj  or  irregular  entail,  is 
that  in  which  neither  the  reason  nor  prerogative  of 
primogeniture,  nor  the  line  of  the  first-born  is  regarded, 
but  only  seniority  of  age,  amongst  the  members  of  the 
founder's  family.  It  is  called  saltuario^  because  in 
the  succession  it  leaps  and  passes  from  line  to  line, 
and  deviates  entirely  from  all  the  rules  and  orders  pre- 
scribed in  the  right  line  of  succession.  The  only  thing 
regarded  in  the  succession,  is  the  fact  of  natural 
majority  of  years  amongst  all  those  who  are  of  the 
founder's  family,  {d) 

The  mayorazgo  may  also  be  instituted  in  favour  of  the 
second  son,  de  segunda  genitura.  In  the  proper  mayorazgo 
of  this  description  the  second  sons  of  the  second  born 
son  are  expressly  and  perpetually  called  succes- 
sively to    enjoy  the    succession,    so   that  when    the 

(a)  Molina,  de  Primog.  lib.  2,  c.  4.  (jb)  Molina,  ib.  n.  42. 

(c)  Febrero,  Nov.  tit.  3,  c.  1,  §  13.  (rf)  Ib. 
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possessor  dies,  the  succession  always  passes,  not  to  his 
first-bom  son,  although  he  may  not  have,  nor  expect 
to  have  any  other  mayorazgOj  but  to  the  second,  in  all 
times,  and  upon  all  vacancies,  so  that  the  nomination 
of  the  second  excludes  the  first  son  and  his  posterity.  If 
the  first-bom  be  dead  at  the  opening  of  the  succession, 
and  consequently  the  second  in  the  order  of  birth  has 
become  the  first,  he  will  not  obtain  the  mayarazgo.  It 
will  pass  to  another,  and  even,  if  there  be  no  other,  to  a 
different  line,  (a) 

The  mayorazgo  de  segunda  genitura  improper,  is  that 
in  which  only  the  first  institution  is  in  favour  of  the 
second  son,  after  whom  it  passes  in  the  regular  order  to 
the  rest  of  the  sons  and  descendants  of  the  second 
son,  so  that  it  is  only  with  respect  to  the  second  son  first 
instituted  that  it  retains  its  quality  ofsegunda  genitura.  (a) 

The  mayorazgo  de  incompatihilidad  is  that  which  does 
not  admit  of  being  held  with  another  mayorazgo.  This 
incompatibility  may  proceed  from  the  provision  of  the 
law,  or  from  the  will  of  the  founder,  (a) 

It  is  either  tacit  or  implied,  as  when  the  conditions  of 
the  one  mayorazgo  cannot  be  performed  without  violating 
those  which  are  imposed  by  the  other.  It  is  express, 
when  the  law  or  the  founder  says  expressly,  that  such 
and  such  mayorazgos  are  incompatible,  or  that  one 
shall  not  be  united  with  another,  or  that  it  cannot 
devolve  on  a  person  who  holds  another.  It  may  be 
absolute,  by  prohibiting,  without  any  regard  to  the  class, 
or  quality  of  the  mayorazgo^  its  being  held  with  any 
other,  or  relative,  by  prohibiting  its  being  held  with 
another  mayorazgo  of  a  particular  quality.  The  prohi- 
bition may  apply  to  the  acquisition,  or  to  the  retention 
of  another  mayorazgo.  In  the  former  case  the  mayorazgo 
cannot  devolve  on  the  party.  In  the  latter,  although  it  will 
devolve  on  him,  he  cannot  retain  it,  but  must  relinquish 

(a)  Febrero,  tit.  3,  c.  1,  n.  15.    Roj.  Almans^  disp.  y  qusst.  n.  211,  215. 
VOL.  II.  Q 
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one  of  them.  It  may  be  either  personal,  applying  only 
to  a  particular  person,  or  real  and  lineal,  attaching  on 
the  mayarcLzgOf  and  affecting  the  whole  of  the  line,  and 
it  may  therefore  prevent  any  of  his  sons  and  descend- 
ants from  succeeding,  although  otherwise  capable  of 
taking,  (a) 

In  treating  of  the  succession  of  the  mayorazgo  the 
Spanish  jurists  distinguish  with  great  particularity  the 
several  lines.  Besides  the  right  and  collateral  lines, 
they  have  those  de  agnacianj  rigarosa^  6  absolutaf  and 
arttfidosa  6  fingtda^  and  masculina  6  de  simple,  pura  6 
nuda.  These  have  been  already  noticed.  There  is  also 
the  line  patema  y  efectwa,  in  which  the  &ther  is  at  its 
head  or  beginning,  and  it  comprehends  only  his  des- 
cendants, the  persons  of  this  or  the  same  line  being 
named ;  but  those  of  the  females  proceeding  from  the 
same  father  do  not  succeed,  because  the  paternal  line 
is  broken  by  the  female.  (It) 

The  maternal  line  is  that  in  which  the  mother  is  the 
trunk,  head,  or  stock. 

The  male  line  is  that  which  commences  with  a  male, 
and  the  female  line  is  that  which  commences  with  a 
female,  {h) 

The  line  actual  6  pasesoria,  is  that  which  the  actual 
possessor  constitutes,  and  who,  as  the  lawful  successor, 
actually  and  really  possesses  the  entail,  (b) 

The  line  de  sustanciaj  is  that  which  comprehends 
the  ascendants,  descendants,  and  collaterals,  without 
distinction  of  males  or  females,  but  observing  the  pre- 
ference between  them,  in  respect  to  the  line,  degree, 
sex  and  age.  (jb) 

The  line  de  cualidadj  or  quality,  is  that  in  which  are 
comprehended  persons  who  have  the  qualities,  natural 
or  accidental,  which  the  founder  has  required,  (b) 
The  line  kahitual  de  prmogemtura,  is  that  which  is 

(a)  Febrero,  tit.  3,  c.  1,  n.  16.    Roj.  AlmaiiBy  disp.  y  quest  cit  n.  S16. 
{b)  Febreroy  ib.  c.  3,  n.  11. 
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constituted  by  the  primogenito  for  himself  and  for  his 
descendants,  at  the  instant  of  his  birth,  to  the  exclusion 
of  the  second  son,  although  he  may  die  in  the  life-time 
of  the  possessor,  or  before  or  after  the  insitution  of  the 
mayorazgo.  (a) 

The  line  electivaj  comprises  the  persons  who  elect, 
or  those  to  whom  the  founder  has  given  the  power  of 
electing  or  naming,  (b) 

In  counting  the  degrees  in  the  collateral  line,  the  law 
of  Spain  adopts  the  computation  of  the  civil  law.  (c) 

In  order  to  found  a  mayorazgo,  it  is  essential  that  the 
previous  license  of  the  crown  should  be  obtained  after 
the  necessary  information  has  been  given  respecting  the 
value  of  the  property  proposed  to  be  settled,  and  the 
rank  and  condition  of  the  family  of  the  person  by  whom 
it  is  intended  to  be  settled,  (d) 

The  mayorazgo  does  not  become  valid  when  the  license 
is  granted  subsequently  to  its  creation,  unless  it  be 
thereby  expressly  referred  to  and  confirmed,  (d) 

The  property  which  may  be  the  subject  of  mayorazgo 
must  be  immoveable  or  real.  The  moveable  part  of  an 
estate  destined  for  it  must  be  converted  into  immoveable 
property,  (d) 

The  property  which  can  be  placed  in  mayorazgo  is 
that  only  of  which  its  owner  has  a  disposing  power,  that 
is,  the  amount  of  the  fifth,  or  third.  A  mayorazgo  could 
not  comprise  property  to  a  greater  amount  than  that  of 
which  the  founder  had  the  power  of  disposition,  unless 
with  the  consent  of  the  descendants  or  ascendants  on 
whose  account  this  restriction  exists,  (d) 


(a)  Febrero,  tit.  3,  c.  3,  n.  11. 

(6)  Simon  de  Petris,  interpretat.  ult.  Tolunt.  lib.  3,  interpretat.  2,  dub.  1, 
n.  19.  Castill.  lib.  5,  Controv.  c.  93,  n.  50.  Carl.  Ant.  de  Luc.  de  linelk 
leg.  torn.  1,  art.  14,  n.  1.  (c)  lb. 

(d)  Ley  12,  tit.  17,  lib.  10,  Nov.  Rcc.  Ley  13,  tit.  17,  lib.  10,  Nov.  Rec. 
Ley  14,  tit.  17,  lib.  10,  Nov.  Rec.  Ley  15,  tit.  17,  lib.  10,  Nov.  Rec.  Ley  2, 
tit  17,  lib.  10,  Nov.  Rec.  Ley  3,  tit.  17,  lib.  10,  Nov.  Rcc.  Febrero,  tit.  3, 
e.  2,  n.  1, 2,  et  aeq. 

q2 
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If  the  founder  has  sons  and  grandsons,  he  cannot 
found  a  mayorazgo  of  all  his  property,  nor  nominate  the 
grandsons  and  exclude  the  sons,  unless  with  the  express 
consent  of  the  latter,  (a) 

If  the  license  be  general,  authorizing  the  founder  to 
nominate  any  one  of  his  sons,  he  may  select  any  one  he 
pleases,  and  is  not  bound  to  prefer  the  first-bom,  (6) 
provided  he  leave  to  the  others  their  legitime,  (c) 

A  married  woman  having  previously  obtained  the 
license  of  the  crown  may  found  a  mayorazgo  by  testa- 
ment, without  the  license  of  her  husband.  Her  insti- 
tution of  a  mayorazgo  by  a  contract  inter  vivos  requires 
the  express  authority  of  the  husband,  (d) 

The  mayorazgo  may  be  founded  by  delegation  or 
commission.  A  testator  may  give  a  commission  or 
authority  to  some  particular  friend  to  found  a  mayorazgo 
of  all  or  part  of  his  property,  either  in  the  manner  or 
form  he  has  communicated,  or  according  to  the  choice 
of  the  delegate,  in  the  same  manner  as  the  founder 
himself  might  have  instituted  it ;  (e)  or  he  may  direct 
him  to  found  it  according  to  the  laws  or  customs  of 
the  kingdom,  (f) 

Unless  the  testator  has  expressed  the  particular  kind 
of  mayorazgo  he  desires  the  delegate  to  institute,  or 
unless  he  has  left  it  to  the  will  or  discretion  of  the  latter 
to  institute  such  mayorazgo  as  he  thinks  proper,  the 
delegate  can  only  institute  the  regular  mayorazgo.  (g) 

The  essential  qualities  of  a  mayorazgo  are  that  in  all 

(a)  Coyarrav.  lib.  1,  Var.  Res.  c.  19>  n.  4. 
(6)  Febrero,  tit.  3^  c.  2,  n.  3. 

(c)  Gomez,  in  leg.  40,  Toro,  n.  66,  69.  MoHd.  de  Hispan.  Primog.  lib.  I, 
c.  13,  n.  23,  25,  41,  96,  97,  101.  Greg.  Lop.  en  la  Ley  2,  tit  15,  part.  2, 
gloB.  19,  20. 

(d)  Febrero,  ib.  n.  4. 

(«)  Roj.  Almans,  §  1,  n.  12,  al  28.  Ib.  §§  2,  y  3,  n.  29,  al  70.  lb.  f  4, 
n.  71,  al  80. 

(/)  Roj.  Almans,  n.  81.    Febrero,  ib.  n.  6. 

(ff)  Molina,  de  Primog.  lib.  2,  c.  4,  n.  43.  Caatill.  lib.  4,  Controv.  c.  36, 
n.  II. 
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doubtful  cases  it  is  presumed  to  be  regular,  that  the 
property  comprised  in  it  is  unalienable,  and  that  it  is 
indivisible,  the  primogenito  taking  alone,  and  not  in 
conjunction  with  others,  (a) 

Another  essential  property  of  the  mayorazgo  is  its 
perpetuity  amongst  all  those  who  proceed  from  the 
family  of  the  founder. 

Those  of  the  line  of  the  last  possessor  take  before  those 
of  the  others. 

The  nearest  relation  of  the  last  possessor  excludes  the 
more  remote. 

The  male  always  excludes  the  female,  being  of  the 
same  line  and  grade ;  but  if  the  female  should  be  of  a 
nearer  line  and  grade,  she  is  not  excluded  by  males 
more  remote. 

The  elder  is  preferred  amongst  equals,  in  line,  grade, 
and  sex,  and  representation  takes  place  not  only  in  the 
right,  but  also  in  the  collateral  line ;  and  therefore,  sons 
always  occupy  the  grade  and  place  of  their  fathers, 
although  the  latter  might  have  died  before  the  foim- 
dation  of  the  mayorazgo^  unless  indeed  the  founder 
clearly  and  unequivocally  expresses  the  contrary.  (6) 

When  the  line  of  the  primogenito  is  extinct,  the  pro- 
perty passes  to  that  of  the  segundogenito^  and  so  onward 
to  the  third  and  fourth,  (c)  and  those  who  are  in  the 
right  line  from  the  founder  are  preferred  to  all  others. 
The  persons  who  can  take  must  be  legitimate,  for  in 
mayorazgos  the  term  descendants,  or  sons,  implies  those 
who  are  legitimate,  {d) 

A  son  legitimated  by  the  subsequent  marriage  of  his 
parents  is  called  to  the  succession  from  the  time  of  his 

(a)  Ley  8,  9,  tit.  17,  lib.  10,  Nov.  Rec.  Ley  5,  tit.  1,  lib.  3,  Nov.  Rec. 
Ley  2,  tit.  15,  Part.  2.  Molina,  lib.  1,  c.  2»  n.  16  and  c.  11 ;  and  lib.  3, 
c.  1,  n.  19,  22.    Ley  12,  tit.  33,  Part.  7.    Gomez,  in  L.  40,  Toro,  n.  68. 

{fi)  lb.    Ley  9,  tit.  17>  lib.  10,  Nov.  Rec. 

(e)  Molina,  lib.3,  c.  6,  n.  30,  y  31. 

(<Q  Crreg.  Lop.  en  la^Glos.  10,  qusest.  9,  vers  et  quod,  lib.  2,  tit.  15,  part  2« 
Molina,  lib.  2,  c.  3,  n.  45.    Ley  1,  tit.  13,  Part.  4. 
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legitimation.  But  if  the  father,  before  his  subsequent 
marriage  with  the  mother  of  the  illegitimate  son  had 
contracted  another  marriage,  and  had  a  legitimate  son, 
the  latter  would  be  considered  the  first-born,  and  the 
legitimation  would  not  by  its  refation  be  allowed  to  pre- 
judice the  son  legitimate  by  birth,  (a) 

The  proximity  of  kindred,  which  confers  the  right  to 
succeed,  is  the  proximity  of  kin  to  the  last  possessor, 
and  not  to  the  founder;  and  this  rule  holds  also  among 
collaterals,  provided  the  nearest  of  kin  to  the  last  pos- 
sessor is  one  of  the  relations  of  the  founder,  because 
to  them  alone  belongs  the  succession  to  the  mayorazgo.  (b) 

The  succession  to  the  last  possessor  is  not  jure  hcBredis, 
hut  jure  sanguinis.  Hence  the  mayorazgo  belongs  to  the 
primogenito  of  the  possessor,  although  the  latter  might 
have  disinherited  him.  (c) 

In  respect  to  the  founder,  the  succession  is^'wre  hcsredUy 
for  it  is  that  which  he  has  established  by  his  will,  {d) 

Upon  the  death  of  the  possessor,  the  possession  of  the 
mayorazgo  by  virtue  of  the  same  right,  and  by  operation 
of  the  law,  passes  to  the  successor,  without  any  act  on 
his  part,  and  although  he  may  be  ignorant  of  it.  (a) 

The  existence  of  the  mayorazgo  is  established,  1st,  By 
the  deed  in  which  it  is  created,  together  with  the  instru- 
ment containing  the  royal  license.  2nd,  By  the  testimony 
of  witnesses,  deposing  to  the  tenor  of  those  instruments. 
3rd,  By  proof  of  those  circumstances  which  show  that 
the  property  has  been  held  and  enjoyed  as  being  in 
mayorazgo  J  as  by  witnesses  of  good  character  deposing, 
that  from  their  own  knowledge,  or  from  the  tradition  of 


(a)  Molina,  lib.  3,  c.  1,  n.  7.     Gom.  in  L.  9,  Toro,  n.  63. 

{h)  Roj.  Almans,  part.  1^  §  10.  L.  2,  tit.  15^  Part.  2.  L.  9,  tit  1»  Part.  2. 
Greg.  Lop.  glos.  18.  (c)  Molina,  lib.  3,  c.  9,  n.  2. 

(d)  L.  2.  L.  9>  tit.  7>  Part.  2.  Molina,  lib.  1,  c.  8,  n.  10.  lb.  c.  10. 
Gomez,  in  L.  40^  Toro,  n.  72. 

(tf)  Ley  1,  tit.  24,  lib.  1 1,  Nov.  Rec.  Molina,  lib.  3,  c.  12,  n.  24,  and  lib.  1, 
c.  26,  n.  15,  et  seq.  Gomez,  in  1.  45,  Toro,  n.  12.  Mierea,  de  Majorat. 
Part  3,  qusest.  2. 
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old  persons,  the  property  has  passed  for  the  period  of 
forty  years  as  a  mayorazgo.  (a) 

The  founder  is  at  liberty  to  annex  to  the  disposition 
which  he  makes  by  mayorazgo  all  conditions  which  are 
not  contra  bonos  tnoresy  or  impossible,  and  he  may  make 
the  right  to  succeed  depend  on  the  person's  performance 
of  them,  or  he  may  make  the  estate  which  the  party 
takes  determinable  on  the  non-performance,  (b) 

The  property  which  is  the  subject  of  the  mayorazgo 
can  neither  be  alienated,  exchanged,  hypothecated,  nor 
otherwise  incumbered,  unless  with  the  previous  license 
of  the  crown,  which  is  not  granted  but  in  those  cases 
where  it  is  absolutely  necessary  for  the  public  service, 
or  for  the  advantage  of  the  mayorazgo  that  it  should  be 
alienated,  or  incumbered.  It  is  granted  for  the  estab- 
lishment of  the  dote  of  the  founder's  descendants,  (c) 

Although  the  possessor  may  not  alienate  the  property, 
he  enjoys  the  dominium^  and  he  may  grant,  for  his 
life,  the  usufruct,  (d) 

The  dominium  (propriedad)  of  the  entail  cannot  be 
confiscated  for  the  crime  of  the  possessor,  but  the  usufruct 
during  his  life  may  be  confiscated,  (e) 

The  possessor  is  bound  to  perform  the  conditions 
which  the  founder  has  imposed. 

It  is  his  duty  to  make  an  inventory  of  the  property 
which  he  has  received.  When  it  appears  that  he  is 
dissipating  or  deteriorating  the  property,  he  may  be 
compelled  to  give  security  to  restore  it  to  the  next 
successor. 

His  estate  is  liable  for  the  injury  or  deterioration 
which  he  has  caused  to  any  part  of  the  property,  nor  can 

(o)  Febrero,  tit.  3,  c.  2,  n.  17.    Molina,  c.  8,  n.  10.    Covarrov.  De  Possess. 
Part  2,  §  3»  n.  7. 

(ft)  Ley  5,  tit.  17,  lib.  10,  Nov.  Rec.    Molina,  lib.  2,  c.  12,  n.  34. 

(e)  Molina,  lib.  4,  c.  I,  9,  and  lib.  1,  c.  21,  n.  15.  L.  16,  17,  18,  19 
20,  tit  17,  lib.  10,  Nov.  Rec. 

(<0  Molina,  lib.  ],  c.  9. 

(e)  Molina,  lib.  4,  c.  11. 
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he  set  off  against  it  any  improvements  which  he  may 
have  made  on  another  part  of  the  property,  (a) 

The  possessor  is  bound  to  discharge,  and  his  estate 
continues  liable  for  such  quit  rents,  and  other  charges 
on  the  entailed  property  as  annually  accrued  due. 

He  must  sustain  those  law  expenses  in  relation  to  the 
mayorazgOj  which  have  been  incurred  by  him  for  his 
own  personal  benefit;  but  those  which  have  been  in- 
curred by  him  for  the  permanent  advantage  of  the 
mayorazgOj  are  a  lien,  or  charge  on  the  property  com- 
prised in  it.  (a) 

The  ungathered  crops,  fructos  pendientes^  are  to  be 
divided  between  the  representatives  of  the  possessor  and 
his  successor,  the  former  receiving  that  proportion  which 
corresponds  with  the  time  the  possessor  lived,  whilst 
they  were  on  the  ground,  and  the  successor  receiving 
that  part  which  corresponds  with  the  period  elapsing 
between  the  death  of  the  possessor  and  the  gathering  of 
the  crops,  (a) 

The  founder  of  the  mayorazgo  may  revoke,  annul, 
vary,  and  change  its  limitations,  and  impose  the  con- 
dition de  incompatibilidadj  or  any  other  condition  or 
burthen,  unless  the  mayorazgo  is  created  by  contract 
inter  vivosy  and  he  has  delivered  possession  to  the  person 
first  called,  or  the  representative  of  the  latter,  for  such 
a  delivery  would  enure  for  the  benefit  of  all  those  who 
are  subsequently  called  in  the  mayorazgo.  Neither  can 
it  be  revoked,  if  the  instrument  by  which  it  has  been 
instituted  has  been  signed  before  a  notary,  or  when  the 
institution  is  for  an  onerous  cause,  or  valuable  consider- 
ation, as  marriage,  (b) 

It  is  competent  for  the  founder,  at  the  creation  of  the 
mayorazgo,  to  reserve  to  himself  this  power,  or  he  may 
obtain,  by  the  royal  license,  the  power  of  revoking,  or 
changing  the  former  limitation,  or  imposing  other  con- 
ditions or  burthens,  (c) 

(a)  Febrero,  tit.  3,  c.  4.  (jb)  lb.  n.  5.  (c)  lb. 
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So  in  the  elective  mayorazgo,  if  the  election  has  been 
made  by  the  last  possessor,  who  is  authorized  by  the  insti- 
tution to  name  his  successor,  it  remains  irrevocable,  (a) 

The  mayorazgOj  after  it  has  been  founded,  may  receive 
an  addition  to  it  by  its  incorporation  or  union  with 
another  mayorazgo^  so  that  the  two  united  form  but  one 
corpus.  If  it  be  incorporated,  the  property  added 
partakes  of  the  nature  and  quality  of  that  to  which  it  is 
added.  If  the  property  added  be  greater  than,  or  equal 
to,  that  to  which  it  is  added,  it  retains  its  original  quality. 
This  addition,  or  consolidation,  is  called  aggregation.  It 
may  be  limited,  or  temporary,  as  well  as  perpetual ;  for 
it  may  be  confined  to  certain  lines,  and  expressly  ex- 
clude other  lines  from  it.  The  aggregation  is  sometimes 
the  act  of  the  law,  as  in  the  case  of  alluvion.  It  may  be 
effected  by  custom,  as  where  a  person  purchases  an  estate, 
and  afterwards  buys  another  estate  contiguous  to  it,  and 
cultivates,  leases,  and  enjoys  them  together  as  one  estate, 
calling  the  two  by  one  name  only.  If  he  bequeath  the 
first  and  principal,  he  is  understood  to  have  bequeathed 
also  that  which  has  been  thus  united  with  it.  {h) 

It  may  be  effected  by  the  founder  himself,  or  by  any 
possessor,  or  other  relation,  or  friend,  voluntarily 
adding  to  the  mayorazgo,  after  it  has  been  founded,  some 
lands  for  its  increase.  Such  aggregation  is  to  be  made 
according  to  the  rules  and  conditions  under  which  the 
original  mayorazgo  was  founded,  (c) 

The  founder  may  also  direct  that  the  person  first  called 
in  the  mayorazgo  should  add  to  it  a  certain  estate  of  his  own, 
or  purchase  an  estate,  and  add  it.  But,  if  in  the  latter 
case,  the  owner  refuses  to  sell  it,  or  asks  an  exorbitant  price, 
or  if  it  cannot  be  purchased,  the  person  is  exonerated 

(a)  L.  1,  tit.  \7s  lib.  10,  Nov.  Rec.  Mieres,  de  Majorat,  part  1,  qusest. 
54,  55.  Molina,  de  Hisp.  Primog.  lib.  1,  c.  9.  Roj.  Almans,  disp.  1, 
quant  10,  n.  13,  24,  and  qusest.  10,  n.  6,  et  seq. 

(6)  Castill,  torn.  5,  Controy.  c.  62,  n.  3,  5,  and  de  Usufruct,  lib.  1,  c,  22. 
Febrero,  tit.  3,  c,  5. 

(c)  Molina,  lib.  1,  c.  8,  n.  35,  et  seq. 
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from  the  obligation  to  buy  it,  if  he  has  honestly  en- 
deavoured to  purchase  it,  and  buys  another  estate  of 
equal  value  for  the  aggregation,  (a) 

The  person  who  accepts  the  property  limited  to  him 
by  the  mayorazgo,  is  presumed  to  have  assented  to  the 
obligation  imposed  on  him,  and  is  bound  to  perform  it. 

Th6  judgment  which  established  the  right  of  succession 
to  the  mayorazgOy  includes,  and  is  executable  against 
the  property  aggregated,  although  no  mention  is  made 
of  the  latter. 

All  the  conditions  to  which  the  original  property  in 
the  mayorazgo  might  be  made  subject,  attach  on  that 
which  is  added.  (]tl) 


If  it  be  desired  to  engage  in  a  more  minute  investi- 
gation of  the  subjects  of  the  three  preceding  sections, 
the  following  titles  of  the  Corpus  Juris  CivUis  should 
be  consulted  : 

^^  De  Hseredibus  Instituendis,  Inst.  lib.  2,  tit.  14. 
Dig.  lib.  28,  tit.  6.  Cod.  lib.  6,  tit.  25,  De  Instit.  &c., 
and  tit.  27,  de  Necess.  De  Vulgari  et  Pupillari  Sub- 
stitutione,  Inst.  lib.  2,  tit.  16,  16.  Dig.  lib.  28,  tit.  6, 
and  De  Conditionibus  Institutionum,  lb.  tit.  7.  Cod. 
lib.  6,  tit.  26,  De  Impuberum  et  aliis  Substitutionibus. 
De  Legatis,  Inst.  lib.  2,  tit.  20.  De  Fidei-commissariis 
Haereditatibus,  ib.  tit.  23,  and  de  Singulis  Rebus  per 
Fidei-commissum  Relictis,  tit.  24.  De  Legatis  et  Fidei- 
commiss.  Dig.  lib.  30,  31,  32.  Cod.  lib.  6,  tit.  37, 
42, 43,  and  tit.  38  de  Verborum  et  Rerum  Significatione, 
and  tit*  48,  De  Incertis  Personis.  Ad  Senatus-Con- 
sultum-Trebellianum,  Dig.  lib.  36,  tit.  1,2.  Cod.  lib.  6, 
tit.  49.  De  Annuis  Legatis  et  Fidei-commissis,  Dig. 
lib.  33,  tit.  1,  and  De  Usu  et  Usufructu  per  Legatum 
vel  Fidei-commissum,  tit.  2.  Cod.  lib.  6,  tit.  47,  de 
Usuris  et  Fructibus  Legatorum  seu  Fidei-commissorum. 

(a)  L.  10,  tit.  9,  Part.  6.  (6)  Febrero,  tit.  3,  c.  5. 
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De  AUmentis  vel  Cibariis  Legatis,  Dig.  lib.  34,  tit.  1. 
De  his  qase  Poense  Causa  relinquuntur,  Dig.  lib.  34, 
tit.  6.  Cod.  lib.  6,  tit.  41,  De  his  quee  Poenae  Nomine  in 
Testamento,  vel  Codicillis  scribuntur  vel  relinquuntur. 
Ut  Legatorum  vel  Fidei-com.  Servand.  Causa  caveatur, 
Dig.  lib.  36,  tit.  3.  Cod.  lib.  6,  tit.  64,  Ut  in  Posses- 
sionem.  De  Conditionibus,  et  Demonstrationibus,  Dig. 
lib.  35,  tit.  1.  Cod.  lib.  6,  tit.  44,  De  Falsa  Causa 
Adjecta  Legato  vel  Fidei-commisso,  and  tit.  45,  De  his 
quse  sub  modo  Legata  vel  Fid  ei-commissa  relinquuntur, 
and  tit.  46,  De  Conditionibus  insertis  tarn  Legatis  qukm 
Fidei-commissis,  et  Libertatibus.  De  Donationibus, 
Inst.  lib.  2,  tit.  7.  Dig.  lib.  39,  tit.  5.  Cod.  lib.  8, 
tit.  54,  55,  56. — De  Obligationibus  et  Actionibus,  Dig. 
lib.  44,  tit.  7.  Cod.  lib.  4,  tit.  10.  De  Verborum 
Obligationibus,  Inst.  lib.  3,  tit.  16,  and  Dig.  lib.  45, 
tit.1,  and  De  Contrahenda  et  Committenda  Stipulatione, 
Cod.  lib.  8,  tit.  38.  De  Inutilibus,  Stipulationibus, 
Inst.  lib.  3,  tit.  20,  and  Cod.  lib.  8,  tit.  39. 

Amongst  the  various  Commentaries  on  the  preceding 
titles,  recourse  may  be  had  to  those  of  Brunneman, 
Vinnius,  Zoesius,  Tulden,  Faber,  Perezius,  Wissenbach, 
and  Voet ;  to  the  Fidei-commissaruB  MateruB  Tractatus 
of  Marzarius;  the  Epitome  Legatorum  et  Fidei-com- 
wissarum  of  A.  Mattheacius ;  Peregrintis  de  Fidei- 
commissisy  by  Censalius ;  FusaAus  de  Substitutionibus ; 
the  titles  De  HcBredibus  Instituendis ;  De  Pupillariy  Ex- 
emplarij  Medprocdy  Compendiosdj  Substitutione ;  De 
Alienatiane  Prokibitd,  de  Legitimes  TrebellianiccB  De- 
ductionej  et  Majoratus.  In  Covarruvias ;  Gomez,  in 
1.  40,  and  the  titles  De  Substitut.  Vulgarij  De  Sub- 
stitut.  Fidei'Commis.  and  De  Donatvone^  in  his  VaricB 
Hesolutiones ;  part  3,  const.  8,  of  the  Jurisp.  Forens. 
Mom.  of  Carpzovius ;  and  the  title  Fidet-commissum,  in 
Muller's  Promptuarium.  In  Groenewegen's  De  Legibus 
in  Hollandid  Abrogatis  et  Inusitatis;  the  works  of 
Grotius;  the  Commentaries  of  Voet;   the  Reports  of 
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Christinseus,  Sande,  Neostad,  and  Stockman ;  and  the 
Centura  Forensis  of  Van  Leeuwen,  it  may  be  seen  in  what 
respects  the  law  of  Holland  deviated  from  the  civil  law. 

For  the  law  of  France,  on  the  subject  of  substitutions, 
recourse  must  be  had  to  Pothier's  TraiiS  des  Substitutions ; 
the  official  correspondence  of  the  Chancellor  D' Aguesseau ; 
the  Traits  des  Substitutions  Fidei-commissaireSj  by  The- 
venot  D'Essaule  de  Savigny;  the  title  Substitution, 
in  Merlin's  Repertoire  Univers.;  and  the  works  of 
Toullier,  Duranton,  and  the  treatise  of  Grenier  on 
Donations.   < 

The  Louisiana  Code  follows  the  Code  Civil  in  prohi- 
biting substitutions.  The  following  cases,  which  have 
been  decided  in  the  courts  of  that  state,  afford  much 
useful  information  on  this  branch  of  law  :  Prejean's 
Heirs  v.  Le  Blancy  3  Louisiana  Rep.  19 ;  Fusilier  v. 
Massey^  4  xb.  424  ;  Amaud  v.  Tarbe,  ih.  504 ;  Duplessis 
\.  Kennedy,  6ii.  231;  Cloutier  y.  Lecomte,  S  Martins 
Rep.  485 ;  Farrar  v.  M^Cktcheony  4  Martin' sN.  S.  45; 
Mathurvn  v.  Livaudais,  6  Martin's  N.  S.  302. 

The  system  of  Entails  under  the  law  of  Spain,  is  ex- 
plained in  the  writings  of  the  Spanish  jurists  already 
cited  ;  the  laws  of  the  Partidas,  Part.  2,  tit.  15,  Partida 
6,  tit.  4,  et  seq.  The  Novisima  RecopUadon,  lib.  10, 
tit.  17.  Garcias,  de  Nobilitate  Hispanorum  ;  Molina, 
de  Hispan.  de  Primogen.,  Palacios,  and  the  chapters  in 
tit.  3  of  Febrero  Novisimo  should  also  be  consulted. 
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SECTION  IV. 

MODIFICATIONS  OF,    OR  ESTATES    AND   INTERESTS  IN    REAL 
PROPERTY,  UNDER  THE  LAW  OF  SCOTLAND. 

L  Feudal  lands — Dominium  directum — Dominium  utile — ^The  fee  simple 
or  absolute — Reserved  or  real  burthens — Faculties  or  powers  to  burthen — 
Conditions. 

II.  Entails — Different  kinds  of  entail — Entail  of  simple  destination — 
With  prohibitory  clauses — ^Entails  with  irritant  and  resolutive  clauses 
— ^Act  of  1685,  c.  22,  applies  only  to  heritable  rights — ^Effect  of 
limitation  of  moveable  property — Qauses  inserted  in  an  entail  in 
conformity  with  the  act — Registration — Infeftment — By  whom  entail  may 
be  made— Its  effect  on  entailer — On  his  creditors — The  institute — Con- 
ditional institute— Substitute — Effect  of  prescription  on  their  interests — 
Completing  the  titles  of  the  entailed  estate — Construction  of  entails,  and 
of  prohibitions — Question  of  grassum — Powers  of  administration  by  heir 
— Improvements — Provisions  for  widow  and  children — Acts  of  contra- 
vention— ^By  and  against  whom  declarator  of  irritancy  may  be  pursued-*- 
Purgation  of  irritancy. 

III.  Limited  estates  of  life-rent  and  fee. 

IV.  Conjunct  rights. 
v.    Life-rent. 

VL  Truats. 

I.  In  Scotland  all  lands  are  feudal,  except  those  which 
are  the  king's  own  property,  the  superiority  which  the 
Sovereign,  as  the  fountain  of  feudal  rights,  reserves  to 
himself  in  the  property  of  his  subjects,  and  churches, 
churchyards,  manors,  and  glebes.  The  subjects  thus 
excepted  are  allodial. 

In  feudal  lands  there  is  the  superiority,  and  the 
property.  The  former  is  called  d(nninium  directunij  and 
the  person  in  whom  it  is  vested,  the  superior.  There 
are  beneficial  interests  incident  to  it,  which  are  available 
to  creditors.  The  holder  is  entitled  to  draw  feu-duties, 
and  to  reap  occasional  advantages  on  the  entry  of  heirs, 
or  purchasers,  or  creditors. 
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The  property,  or  the  right  of  actual  occupation  and 
enjoyment,  is  called  the  dominium  utilcy  and  the  person 
in  whom  it  is  vested  is  the  vassal. 

The  estate,  both  in  respect  of  the  dominium  directum  and 
dominium  utile,  is  called  a  fee,  fief,  or  feud,  and  some- 
times a  feu,  although  the  latter  term  is  more  frequently 
applied  to  holdings  in  fee-farm.  The  donee  is  called  the 
fiar.  The  fee  is  simple,  or  taillie.  The  fee  simple  is 
the  estate  whereof  the  fiar  is  absolute  proprietor,  and  the 
fee  descends  to  his  heii*s  whatsoever,  that  is,  his  heirs 
of  line  or  heirs  at  law,  who  succeed  by  provision  of  law. 
He  may  alienate  it  at  his  pleasure  by  conveyance,  or 
deed  inter  vivos,  although  not  by  testament  nor  on  death- 
bed. 

A  taillied  fee,  or  tailzie,  is  where  the  line  of  suc- 
cession is  cut  or  altered,  and  others  than  the  lineal  heirs 
are  called  to  the  succession,  or  burthens  and  restrictions 
are  imposed  on  them  in  the  exercise  of  their  rights.  The 
limitations  and  restiictions  of  taillied  fees  may  be  such, 
that  the  person  seized  in  the  fee  can  scarcely  be  called  a 
fiar,  for  his  power  over  the  property  may  not  be  greater 
than  that  of  a  liferenter. 

The  fee  simple  may  be  burdened  with  a  determinate 
sum  or  annuity,  to  be  paid  to  the  granter,  or  to  a  third 
party ;  this  is  called  burden  by  reservation,  or  real  bur- 
den. The  burden  must  be  expressed  in  the  deed  itself 
in  such  terms  as  to  constitute  a  real  charge  on  the 
lands,  (a) 

The  specific  amount,  and  the  name  of  the  creditor, 
must  be  distinctly  stated,  and  both  be  regularly  inserted 
in  the  disponee's  investiture,  or  infeftment,  for  no  per- 
petual unknown  incumbrance  can  remain  on  land.  (6) 

The  party  in  whose  favour  a  real  burden  is  imposed 

(a)  Dec.  14^  I6gs,  Countess  of  Rothes,  Diet.  p.  10,288.  July,  1719, 
Creditors  of  Cozton,  Diet.  p.  10,244.    Erskine,  b.  2,  tit.  3,  n.  49. 

(jb)  Creditors  of  Brongfaton  v.  Gordon,  20th  June,  1739,  Diet  p.  10,247. 
Stenhouse  ▼.  Innes,  &c.,  21  at  Feb.  1765,  Diet.  p.  10,264.  Stair,  b.  2,  tit  3« 
p.  269»  note  c. 
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has  no  fee  in  the  lands.  His  right  is,  no  doubt,  real, 
but  that  depends  exclusively  on  the  disponee's  infeft- 
ment.  As  the  right,  though  real,  is  not  feudalized,  it 
is  transmissible  by  assignation,  duly  intimated,  (a) 

If  the  grantee  be,  by  hie  acceptance,  merely  bound  to 
make  payment  of  a  sum  without  any  clause,  either 
charging  the  right  itself  with  it,  or  declaring  the  right 
null  upon  the  failure  of  payment  on  the  day  fixed, 
the  burden  is  only  personal,  (i)  It  is,  indeed,  obli- 
gatory on  the  accepter  of  the  grant  and  his  heirs,  but 
constitutes  no  real  incumbrance  on  the  lands.  Thus,  if 
land  be  disponed  ^^with  and  under  the  reservations, 
burdens,  &c.,  underwritten,*'  and  the  precept  of  seisin 
direct  infeftment  in  the  lands,  but  always  with  and 
onder  the  burdens,  &c.,  before  specified,  which  are  here- 
by directed  to  be  ingrossed  in  the  infeftments  to  follow 
hereupon,  and  infeftment  taken  in  termirm^  yet  the  bur- 
den is  not  real,  the  clause  imposing  it  merely  expressing 
"  that  the  grantee  by  acceptation  should  be  bound  to 
pay."  (c)  Although  no  technical  form  of  expression  is 
required  for  the  constitution  of  a  real  lien,  yet  it  is  ne- 
cessary that  the  intention  to  impose  a  burden  on  land  by 
reservation  should  be  expressed  in  the  most  explicit, 
aad  per^icuous  manner.  In  a  clause,  by  which  onerous 
singular  successors  are  to  be  afiected,  there  must  be  no 
room  for  ambiguity,  {d) 

There  may  also  be  reserved,  in  a  conveyance  of  land, 
a  power  or  faculty  to  be  exercised  by  the  granter  or 
by  another,  to  burden  the  estate  with  debt,  provided  it 
be  definite  in  extent,  and  appear  upon  the  record.  Un- 
til the  death  of  the  person  who  holds  that  power,  the 

(a)  Millar  v.  Brown,  7tli  March,  1820.  Rowand,  &c.  y.  Fleming  and 
Strang,  22nd  Jan.  1825,  2  Seas.  Rep.  469.  Wdson  v.  Fraser,  13th  Feh. 
1822,  Fac.  Coll.,  affirmed  on  appeal.    Stair,  b.  2,  tit.  3,  p.  269- 

9)  Ballantine  v.  Dnndas,  Nov.  19,  1685,  Diet.  p.  10,238. 

(e)  Martin,  22d  June,  1808>  Fac.  Coll.,  Diet  Personal  and  Real,  App.  no.  5. 

(*Ib. 
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creditors  of  the  disponee,  if  they  attach  the  property 
conveyed,  must  take  it,  subject  to  the  exercise  of  the  | 

power.  I 

The  reserved  faculty  may  constitute  an  estate,  attach- 
able by  the  creditors,  either  of  the  person  to  whom  the  | 
faculty  is  reserved,  or  for  whose  behoof  it  is  created,  or 
of  the  person  in  whose  favour  the  power  has  been  exer- 
cised. But  for  this  end,  it  is  requisite  that  the  faculty 
should  be  properly  constituted.  When  it  is  reserved  to 
the  granter,  his  creditors  have,  during  his  life,  and  whilst 
it  remains  unexercised,  a  right  to  compel  him  to  exercise 
it  in  their  favour,  (a) 

If,  however,  the  faculty  has  been  legitimately  and 
duly  exercised  in  favour  of  a  third  party,  and  the  deed  by 
which  it  has  been  exercised  has  been  completed  before 
diligence,  the  creditors  are  excluded.  The  reservation 
of  a  faculty  (becomes  a  real  burden  only  when  it  appears 
upon  the  record.  During  the  life  of  the  disponer,  the 
faculty  itself  forms  a  real  burden  on  the  right  of  the  dis- 
ponee,  and  every  creditor  of  his,  or  purchaser  from  him, 
knows  that,  to  the  extent  allowed,  it  may  be  exercised 
hereafter.  But  so  long  as  no  exercise  of  the  faculty  ap- 
pears on  record,  the  creditors  of  the  disppner  during  his 
life,  and  the  creditors  of  the  disponee  after  the  disponer  s 
death,  are  entitled  to  suppose  the  faculty  unexercised. 

But  it  is  not  sufficient  that  the  record  should  give 
notice  of  the  sum  and  of  the  name  of  the  person  for  whom 
the  faculty  is  intended.  The  real  right,  remaining  by 
reservation  in  the  disponer  or  his  nominee,  must  be  trans- 
ferred by  a  voluntary  conveyance,  made  real  by  sasine, 
or  by  adjudication  duly  completed,  (b) 

A  faculty  to  be  exercised  by  a  third  party  has  a  very 

(a)  2l8t  June,  1677,  Hope  Pringle,  Diet.  4102.     I6th  Dec.  1698,  Elliot, 
Diet.  1430.     17th  Jan.  1723,  Rusco's  Creditors,  Diet.  4117. 

(b)  26th  June,  1735,  2l8t  June,  1737,  Ogilvie  v.  Ogilvie,  Diet.  4125. 
1  Bell's  Com.  40.    Stair,  b.  2,  tit.  3,  n.  55,  note. 
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different  effect  from  that  which  is  reserved  to  the  dis- 
poner  himself.  Before  the  disponee's  right  is  completed 
by  sasine,  the  disponer's  creditors  undoubtedly  may,  in 
this  case,  as  in  the  other,  attach  the  estate  disponed,  and 
become  by  their  diligence  preferable  to  the  disponee 
and  all  others.  But  after  the  disponee's  right  is  com- 
pleted, the  creditors  of  the  disponer  can  have  no  title  to 
adjudge  the  faculty  vested  in  a  third  party,  unless  it  be 
a  mere  trust  in  that  party  for  the  disponer's  benefit,  (a) 

The  fee  simple  may  be  burthened  with  provisions  or 
conditions.  Those  which  are  impossible  or  unlawful,  if 
they  are  conceived  as  suspensive  clauses  annexed  to  the 
disposition,  annul  it ;  but  if  they  be  provisions  otherwise 
adjected,  and  though  they  be  in  terms  of  a  clause  ir- 
ritant or  resolutive,  they  are  void,  as  not  adjected,  (b) 

Provisions  inconsistent  with  the  nature  of  the  right 
are  ineffectual.  A  provision  that  the  vassal  should  not 
owe  fidelity  to  his  superior,  or  that  the  right  should 
be  valid  by  the  charter  without  seisin,  would  be  incon- 
sistent and  null,  (c) 

Formerly  fee  contracts  contained  the  two  following 
conditions,  viz.  that  the  vassal  should  be  liable  in  the 
casualty  of  marriage,  and  that  he  should  not  sell  with- 
out the  superior's  consent.  These  were  abolished  by  act 
of  parliament  immediately  after  the  Rebellion,  1745.  (d) 
The  estate  may  be  subjected  to  a  condition  or  clause 
of  pre-emption ;  that  is,  the  superior  may  have  the 
right  of  the  first  refusal  of  the  land,  if  the  vassal  should 
be  inclined  to  sell  it.  This  clause  is  effectual,  notwith- 
standing the  act.  (e) 

It  may  be  subjected  to  the  prohibition  to  sub-feu.  Its 
object  is  not  to  preserve  the  superior's  influence,  against 

(a)  1  BeU'a  Com.  42.  (ft)  Stair's  Inst.  b.  2,  tit.  3,  §  56. 

(e)  lb.  §  57. 

(d)  20  Geo.  2,  c.  50,  §  10.     1  Bell's  Com.  p.  28. 

(e)  Erskine,  b.  2,  tit.  5,  §  28.      Sir  Charles  Preston  v.  Lord  Dundonald, 
20th  Dec.  1781.    I  Bell's  Com.  29. 
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which  the  act  was  directed,  but  to  maintain  and  render 
effectual  a  valuable  and  pecuniary  interest.  It  is  a  sti- 
pulation that  the  vassal  shall  not  have  it  in  his  power  to 
alienate  the  feu  otherwise  than  by  a  conveyance,  with 
the  proper  warrants  for  holding  only  of  the  superior,  (a) 

A  mere  obligation  on  the  part  of  the  vassal  to  perform 
these  stipulations  will  have  no  effect  against  third  parties, 
purchasei's,  or  creditors,  but  only  afford  the  ground  of  a 
personal  action,  unless  they  are  made  the  conditions 
of  the  grant,  and  inserted  in  the  instrument  of  sasine, 
and  so  appear  on  record.  They  will  then  qualify  even 
the  feudal  right,  so  as  to  be  effectual  against  purchasers 
and  creditors,  (b) 

On  strict  feudal  principles  these  stipulations  are  ef- 
fectual as  conditions  of  the  grant ;  for  unless  the  vassal 
complies  with  them,  the  superior  is  not  bound  to  give 
an  entry  to  the  heir  of  such  vassal.  Even  if  the  breach 
of  the  condition  be  by  a  sub-feu,  although  to  a  certain 
extent  it  will  be  effectual,  yet  the  lands,  by  descending 
to  the  heirs  of  the  vassal,  will  at  last  fall  into  non-entry, 
and  then  the  necessity  will  recur  of  coming  again  to  the 
superior,  who  will  not  be  bound  to  grant  an  entry  un- 
less the  conditions  of  the  grant  have  been  complied 
with.  There  is  a  distinction  between  the  feudal  con- 
tract of  superior  and  vassal  and  the  prohibitions  of  an 
entail.  In  the  former  case,  the  vassal's  right  cannot 
long  subsist  without  his  being  compelled  to  recur  to  the 
contract  with  the  superior,  and  the  obligations  incum- 
bent on  the  vassal  by  the  contract  are  conditional,  and 
may  be  insisted  on  by  the  superior  before  he  will  con- 
sent to  renew  the  title.  In  the  latter,  there  is  no  contract 
affording  an  immediate  and  direct  remedy,  but  a  per- 
fect fee  is  bestowed  on  the  heirs  of  entail,  which  will  be 
effectual  if  not  irritated  and  resolved,  (b) 

If  the  lands  be  in  non-entry,  and  the  condition  not 

(a)  1  Bell's  Comm.  29. 

C5)  1  Bell's  Com.  p.  26.    Campbell  v.  Dunn,  28th  May,  1823,  Fac.  Coll. 
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expressed  in  the  titles,  the  superior  may,  in  a  declarator 
of  non-entry  against  his  original  vassal,  conclude  that 
the  vassal  shall  be  decerned  so  to  make  up  his  titles  as 
to  give  effect  to  the  condition,  and  the  right  will  accord- 
ingly be  made  effectual  by  decree  of  declarator,  entitling 
the  superior  to  refuse  an  entry  on  other  terms,  (a) 

If  the  clause  containing  the  prohibition  to  sub-feu  be 
expressed  only  as  a  condition,  a  feu-right,  granted  by 
the  vassal,  will  be  effectual  while  the  right  of  the  vassal 
stands.  It  will  fail  only  when  the  necessity  arises  of 
coming  to  the  superior  for  an  entry  on  the  death  of  the 
vassal.  The  superior  may  refuse,  and  so,  the  lands 
being  in  non-entry,  the  superior  may,  by  decree  of  de- 
clarator of  non-entry,  destroy  the  sub-vassal's  right.  In 
the  New  Town  of  Edinburgh,  grants  are  generally  made 
with  a  condition  against  sub-feuing,  and  with  a  precept 
for  a  public  holding  only.  But  it  is  common  for  the 
vassal  to  sell  with  an  alternative  precept,  and  the  feuar 
confirms  the  purchaser  without  any  difficulty,  (b) 

If  the  condition  be  farther  guarded  with  irritant  and 
resolutive  clauses,  it  seems  that  the  sub-feu  may  be 
challenged  even  before  the  necessity  for  a  new  entry  with 
the  superior  arises,  (b) 

II.  Tailzied  feus,  tailzies,  or  entails,  are  those  settle- 
ments by  which  the  lands  are  provided  to  any  other 
than  the  heirs  of  line,  as  when  it  is  provided  to  heirs 
male,  or  heirs  male  of  the  fiar's  own  body,  or  to  the  heirs 
of  such  a  marriage,  or  to  the  heirs  of  Titius,  whilks 
failing,  to  the  heirs  of  Seius,  &c.  Of  these  tailzies,  says 
Stair,  there  are  many  several  ways,  as  the  fiar  pleaseth 
to  invent ;  and  ordinarily  in  them  all  the  last  member  or 
termination  is  to  heirs  whatsomever  of  the  last  branch, 
or  person  substitute,  or  the  disponer's  heirs  ;  and  when 
that  takes  effect  by  succession,  the  fee  which  before  was 
tailzied  becomes  simple,  (c) 

From  this  description  of  entails  it  will  be  seen  that 

(a)  1  Bell's  Com.  27.  {b)  lb.  29.  {jd)  Stair,  b.  2,  tit  3,  §  43. 
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they  afford  the  principal  means  of  making  modifications 
and  limitations  of  property  similar  in  their  eflfects  to 
those  institutions  which  are  the  subjects  of  the  preceding 
sections  of  this  chapter. 

The  entail  with  the  irritant  clause,  it  is  said,  was  not 
known  in  the  time  of  Craig.  In  1662  the  decision  of 
the  Court  of  Session  was  given  in  the  entail  of  the  lordship 
of  Skoon.  It  was  declared  by  that  entail  "  that  it  should 
not  be  lawful  for  any  of  the  heirs  of  entail  to  violate  or 
dissolve  the  said  tailzie,  or  dispone  or  wadset  the  said 
estate,  or  any  part  therefore,  or  to  do  any  deed  whereby 
the  same  may  be  evicted  or  comprised  from  them/' 
This  prohibition  was  guarded  by  a  resolutive  clause,  de* 
daring  that  if  any  of  the  heirs  of  entail  contravened,  he 
should  forfeit  his  right  to  the  estate,  and  it  should  de- 
volve upon  the  next  substitute.  The  Earl  of  Annandale's 
creditors  having  apprized  the  estate  of  Skoon,  an  action 
of  declarator  was  brought  by  the  Viscount  Stormont,  the 
next  heir,  to  have  it  found  that  the  earl  had  lost  his  right 
to  the  estate,  that  the  diligence  of  the  creditors  was  null, 
and  that  the  viscount  had  a  right  to  enter  to  the  lands 
discharged  from  the  earl's  debts.  The  earl  having  died, 
the  action  was  continued  against  the  creditors  alone ; 
the  effect  of  these  clauses  upon  third  persons  became  for 
the  first  time  the  subject  of  judicial  decision,  (a) 

It  was  contended  by  the  creditors  that  the  prohibition 
to  alienate,  or  burden  with  debt,  was  inconsistent  with 
the  nature  of  property,  and  that,  as  the  fee  of  the  estate 
was  vested  in  the  Earl  of  Annandale,  no  clause  could 
annul  the  claims  of  creditors,  although  by  contracting 
debts  he  might  subject  his  heir  to  an  action  at  the  suit 
of  the  heirs  of  entail.  It  was  stated  that  these  pro- 
hibitions to  alienate  had  been  restricted  to  voluntary 
and  necessary  alienations,  and  had  never  been  extended 
to  deeds  in  favour  of  third  parties.      It  was  insisted 

(a)  Stair^  b.  2,  tit.  3,  $  58,  note.    Erskine,  b.  3,  tit.  8,  §  21.    Sandford  on 
Entails,  p.  42. 
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that  the  resolutive  clause  could  not  be  effectual  against 
third  persons  until  its  validity  had  been  established  by  a 
general  law,  that  parliament  had  not  thought  fit  to 
do  this,  and  that  such  clauses  had  never  previously  been 
introduced  into  deeds. 

Upon  the  ground,  however,  that  these  clauses  were  to 
be  viewed  as  a  published  interdiction,  of  which  the  cre- 
ditors were  bound  to  take  notice,  the  court  sustained  the 
action  and  repelled  the  defences  of  the  creditors.  It  was 
thus  found  that  prohibitory  and  resolutive  clauses  effec- 
tually tied  up  the  heir  in  possession,  and  prevented  any 
of  his  deeds  affecting  the  estate,  however  onerous  they 
might  be.  (a) 

This  decision  has  been  condemned.  Lord  Kaimes 
says  it  was  obtained  by  a  prevailing  attachment  to  en- 
tails, which  at  that  time  had  the  grace  of  novelty,  and 
were  not  seen  in  their  proper  light.  (6)  The  late  Lord 
Meadowbank  observed  **  that  entails  were  founded  upon 
statute  only ;"  and  he  added,  *'  I  am  not  now  speaking 
from  my  own  authority,  I  speak  the  unanimous  judg- 
ment of  this  court,  while  Lord  Justice  Clerk  Miller, 
and  Lord  Braxfield  sat  on  the  bench.  It  was  the 
unanimous  opinion  of  the  court,  in  the  case  of  Agnew 
of  Sheuchan,  that  the  case  of  Stormont  was  wrong 
deddedy  and  that  entails  had  not  a  foot  to  stand  upon 
but  the  statute  1686.  They  are  the  mere  creatures  of 
that  statute."  (c) 

Sir  George  M'Kenzie,  who  had  been  counsel  for  the 
successful  party  in  the  case  of  Stormont,  states,  ^  ^  that 
because  such  clauses  prejudge  creditors  and  commerce 
very  much,  and  seem  to  be  inconsistent  with  the  nature 
of  property  and  dominion,  therefore  an  act  of  parliament 

(a)  Viflcount  Stormont  v.  Creditors  of  Earl  of  Annandale>  26th  February, 
1662.     Stair,  b.  2,  tit.  3,  $58.  (6)  Kaimes'  Law  Tracts,  p.  137>  2nded. 

(e)  Hamilton  ▼.  M'Dowal,  3rd  March,  1815,  Fac.  Coll.    But  see  Dickson 
\  y.  Cuninghame,  5  Wilson  and  Shaw,  685. 
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was  necessary  for  securing  them,"  (a)  and  the  statute 
1685  was  drawn  by  him.  (b) 

This  was  the  first  statute  authorizing  entails  in  Scot- 
land. 

In  the  settlement  by  which  the  entail  is  created,  the 
person  upon  whom  the  estate  is  first  settled,  whether  it 
be  the  maker  of  the  entail  himself  or  another,  is  the  in- 
stitute, and  the  rest  are  heirs  of  entail,  tailzie,  or  sub- 
stitutes. 

From  the  terms  in  which  they  have  been  conceived, 
and  with  reference  to  their  different  degrees  of  force, 
entails  have  been  divided  into  three  heads  :  first,  entails 
containing  a  simple  destination  ;  secondly,  entails  with 
prohibitory  clauses ;  and  thirdly,  entails  which  are 
guarded  with  irritant  and  resolutive  clauses,  and  com- 
pleted according  to  the  terms  of  the  statute  1685. 

When  an  estate  is  settled  upon  a  series  of  heirs,  sub- 
stituted one  after  another,  and  no  restraint  is  imposed 
by  the  settler  upon  the  members  or  heirs  of  entail  as 
they  come  to  succeed,  or  he  does  not  prohibit  them  from 
altering  the  course  of  succession  prescribed  by  him,  the 
deed  is  a  simple  destination.  Its  only  effect  is,  that  the 
course  of  succession  is  to  be  observed  so  long  as  it  is  not 
altered  by  any  of  the  heirs  succeeding  to  the  estate  ;  but 
as  the  heir  in  succession  is  an  unlimited  fiar,  he  is  en* 
titled  to  alter  the  course  of  succession,  or  alienate  the 
estate  in  the  same  manner  as  the  settler  himself  might 
have  done.  T^ojus  crediti  is  created  in  favour  of  the 
substitutes.  They  have  a  mere  spes  successionis.  The 
entail  may  be  defeated  by  the  gratuitous,  no  less  than 
by  the  onerous  deeds  of  the  person  succeeding  to  the 
entail,  (c) 

(fl)  Sir  Geo.  M'Kenzie,  b.  3,  tit.  8,  §  17-  (A)  Act  1686,  c.  22. 

(c)  Dalgardno  v.  Durham,  Jan.  26,  1705,  Diet.  p.  4319.  Paton  v.  Nairnc, 
22nd  Nov,  1728,  Diet.  p.  4324.  Clydesdale  v.  Dundonald,  26lh  Jan. 
1726,  Aff.  2nd  April,  1726,  Robertson's  Rep.  554. 
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The  next  species  of  entail  is  that  in  which  the  des- 
tination is  accompanied  with  prohibitions  intended  to 
preserve  the  succession  to  a  particular  series  of  heirs, 
but  without  either  an  irritant  or  resolutive  clause,  or 
with  an  irritant  clause  only,  which  of  itself  is  altogether 
inoperative.  The  prohibitory  clause  may  be  conceived 
either  in  general  terms,  declaring  that  the  heirs  of  en- 
tail shall  do  no  act  or  deed  by  which  the  course  of  suc- 
cession may  be  altered  or  innovated,  or  the  lands  af- 
fected, or  it  may  declare  that  it  shall  not  be  lawful  to 
any  of  the  heirs  of  entail  to  contract  debt,  alienate  the 
property,  or  alter  the  destination. 

The  effect  of  these  prohibitions  does  not  extend  to 
third  persons.  They  are  only  effectual  inter  fuBredes. 
They  prevent  the  heirs  in  possession  from  granting  any 
gratuitous  deed  by  which  the  substitutes  can  be  dis- 
appointed of  the  succession,  entitling  the  latter  to  set 
aside  gratuitous  deeds,  granted  in  prejudice  of  their 
rights  on  the  act  1621.  (a) 

Notwithstanding  these  prohibitions,  the  heirs  of  en- 
tail in  possession  continue  fiars,  and  may,  as  such, 
burden  the  estates  with,  or  alienate  them  for,  an  onerous 
cause,  (b)  The  obligation  against  them,  not  to  alienate 
or  contract  debt,  being  merely  personal,  does  not  affect 
third  parties ;  and,  consequently,  deeds  in  favour  of 
creditors  or  purchasers  remain  good,  (c) 

It  was,  at  one  period,  considered,  that  if  the  heir  in 
possession  sold  the  estate,  the  members  of  the  tailzie 


(a)  Earl  of  Callender  v.  Hamilton,  Diet.  15,476.  Sutherland  v.  Sinclairs 
and  BaiUie,  26th  Feb.  1801,  App.  Tailzie,  No.  7.    Erskine,  b.  3,  tit.  8,  §  23. 

(Jb)  Young  V.  Bothwels,  Dec.  7,  1705,  Diet.  15,482. 

(c)  Earl  of  Callender  cont.  Hamilton,  July  12, 1758.  Noble  v.  Dewar> 
12th  July,  1758.  Willison  cont,  Callendar  of  Doratar,  Feb.  26th,  1724, 
Diet.  15,369,  and  Dee.  8th,  1724,  Diet.  15,371.  Hall  cont,  Cassie,  7th  Feb. 
1726,  Diet.  15,373.  Gordon  Cuming  v.  Gordon,  29th  July,  1761.  Lord 
Strathnaver  v.  Duke  of  Douglas,  2nd  Feb.  1728,  Diet.  15,373.  Stair,  b.  2, 
tit.  3,  $  59»  note.    Erskine,  ib.    Sand,  on  Ent.  51,  et  seq. 
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might  compel  him  to  reinvest  the  price  in  other  lands, 
under  the  conditions  of  a  tailzie  in  precisely  the  same 
terms,  (a) 

But  the  contrary  doctrine  has  been  established  by 
the  judgments  of  the  House  of  Lords,  reversing  the  de- 
cisions of  the  Court  of  Session  in  the  cases  of  Stewart 
V.  Fullarton,  and  Bruce  v.  Bruce.  The  members  of 
the  tailzie  cannot  compel  the  heir  to  invest  the  price  of 
the  land  which  he  has  sold,  (b) 

Another  species  of  entail  is  that  in  which  the  pro- 
hibitive clause  is  fortified  with  a  resolutive  clause ;  i.  c, 
a  clause  declaring  that  the  contravener's  right  shall  be 
null ;  but  without  an  irritant  clause,  i.  e.,  one  annulling 
the  deeds  granted  in  contravention  of  the  prohibitory 
clauses  of  the  entail,  by  declaring  that  they  shall  be 
null  and  void.  By  the  force  of  the  resolutive  clause, 
the  contravener's  right  may  be  forfeited,  though  his 
onerous  deeds,  &c.,  prior  to  the  forfeiture,  will  be  effectual 
upon  the  estate,  (c)  Thus  an  unregistered  entail  is 
effectual  to  afford  an  action  of  declarator  against  the 
contravener,  although,  of  course,  invalid  against  third 
parties.  (cQ  The  fourth  kind  of  entails  comprehends 
those  which,  with  prohibitions,  contain  irritant  and 
resolutive  clauses,  and  have  all  the  other  statutory 
requisites,  (c) 

This  statute  (/)  declares,  "  That  it  shall  be  lawful  to 
his  Majesty's  subjects  to  tailzie  their  lands  and  estates, 
and  to  substitute  heirs  in  their  tailzies  with  such  pro- 

(a)  Lockhart  v.  Stewart  Denhelme,  1 1th  June^  1811,  Fac.  ColL    FuUarton, 
23rd  Feb.  1827.     Bruce,  2l8t  June,  1827,  Fac.  Coll. 

(b)  4  Wilson  and  Shaw's  Rep.  196,  240. 

(c)  Fullarton,  23rd  Feb.   1827,  Fac.  Coll.       firuce,   2l8t  June,   1827, 
Fac.  Coll. 

{d)  Willison  v.  CaUender,  26th  Feb.  1724,  Diet.  p.  15,369.      Same  case 
in  Brown's  Sup.  vol.6,  part  1,  p.  154. 
(e)  Stair,  b.  2,  tit.  3,  §  68,  note. 
if)  Act  1685,  c.  22. 
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visions  and  conditions  as  they  shall  think  fit,  and  to 
affect  the  said  tailzies  with  irritant  and  resolutive  clauses, 
whereby  it  shall  not  be  lawful  to  the  heirs  of  tailzie  to 
sell,  annailzie,  or  dispone  the  said  lands,  Or  any  part 
thereof,  or  contract  debt,  or  do  any  other  deed  whereby 
the  same  may  be  apprized,  adjudged,  or  evicted  from 
the  other  substitute  in  the  tailzie,  or  the  succession 
frustrated  or  interrupted."  The  statute  then  states,  that 
upon  contravention,  the  next  heir  may  pursue  de- 
clarator thereof,  and  appoints  the  solemnities  to  be  ob- 
served, in  order  to  render  the  deed  effectual.  It  after- 
wards declares  the  clauses  ''to  be  real  and  effectual, 
not  only  against  the  contraveners,  and  their  heirs,  but 
also  against  the  creditors,  comprizers,  adjudgers,  and 
other  singular  successors  whatsoever,  whether  by  legal 
or  conventional  titles." 

It  will  be  perceived  that  this  act  applies  only  to 
heritable  rights.  Moveable  property  may,  however,  be 
limited  to  a  certain  series  of  heirs,  who  may  be  pro- 
hibited from  alienating  it.  Such  a  prohibition,  whatever 
may  be  its  nature,  and  under  whatever  forfeitures  it  is 
imposed,  can  have  no  effect  upon  a  bond  fide  purchaser 
or  creditor.  But  in  favour  of  the  heirs  to  whom  it  is 
limited  9ljus  crediti  is  created,  and  they  have  the  same 
power  of  protecting  their  rights  in  such  moveable  pro- 
perty as  substitutes  possess  in  regard  to  heritable  property 
where  there  are  prohibitions  upon  the  heir,  but  the  deed 
is  not  conformable  to  the  statute  1685.  They  are  en- 
titled, therefore,  to  prevent  the  alienation  of  entailed 
moveables,  and  the  heir  who  contravenes  the  prohibition 
is  liable  in  damages.  It  was  observed  by  Lord  Craigie,  (a) 
that  even  in  moveable  effects,  such  as  books,  jewels,  or 
the  like,  there  may  be  an  entail,  although  of  them, 
as  the  property  is  successively  vested  in  each  different 
heir   of  entail   (although  under  prohibitions  and   for- 

(a)  Maule  v.  Maule,  Dec.  2,  18l7rFac.  Coll.  p.  405. 
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feitures),  it   is  not  easy   to  prevent  an  alienation,  if 
bondjide  entered  into  by  a  purchaser. 

In  order  that  the  entail  may  be  conformable  to  the 
statute,  and  be  effectual  against  third  parties,  it  is 
essential  that  the  prohibitions  which  it  contains  should 
be  fenced  by  irritant  and  resolutive  clauses.  By  the 
irritant  clauses  the  deeds  granted  in  contravention  of 
the  prohibitions  are  declared  to  be  irritated,  annulled, 
and  made  void.  By  the  resolutive  clauses  the  right  of 
the  heir  who  contravenes  is  resolved,  or  forfeited. 
Unless  the  entail  contains  both  clauses,  the  prohibitions 
will  not  be  eflPectual,  because  the  act  requires  that 
both  should  be  inserted,  and  unless  it  be  conformable  to 
the  act,  third  parties  are  not  affected.  If  the  entail 
contain  the  resolutive,  but  not  the  irritant  clause,  the 
estate  may  be  forfeited,  but  the  deed  of  contravention 
will  remain  good  in  favour  of  the  third  party,  the  grantee. 
If  it  contain  the  resolutive,  but  not  the  irritant  clause, 
the  estate  will  not  be  forfeited,  and  the  irritant  clause 
will  not  operate  against  third  parties,  because  the  entail 
cannot  affect  them,  unless  it  is  conformable  to  the' 
statute. 

A  recorded  entail  contained  a  clause  prohibiting 
the  heirs  ^^  to  sell,  dispone,  or  alienate  the  estate,  or  to 
contract  debt,  or  do  any  other  deed  by  which  the  same 
might  be  evicted,"  and  provided,  that  in  case  these  pro- 
hibitions were  contravened,  "  the  contravener  shall 
amit,  and  lose  his  right  to  any  lands  and  estates,  and  it 
shall  be  leisom  to  the  next  heir  to  serve  himself  heir  of 
tailzie^  and  to  obtain  himself  infeft  sicklike  as  if  the 
contravener  were  naturally  dead."  It  was  decided  in 
a  suit  by  a  personal  creditor  of  a  deceased  heir  of  entail, 
against  the  next  substitute  after  the  debtor's  death,  that 
the  debt  was  effectual  against  the  estate,  (a) 

The  want  of  the  irritant  clause  is  not  supplied  by  a 

(a)  Baillie  v.  Carmichael,  11th  July,  1734,  Diet.  15,600.      Gairdner,  &c. 
V.  Heirs  of  Entail  of  Dunnipace,  27th  January,  1744,  Diet.  15,501. 
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prohibitioB  directed  against  the  creditors,  and  declaring 
that  it  shall  not  be  lawful  for  them  to  attach  the  estate,  (a) 

The  entail,  notwithstanding  its  conformity  to  the 
statute,  may  not  prevail  against  creditors,  if  it  be 
pleaded  at  the  instance  of  a  third  party,  who  is  not  an 
heir  of  entail.  The  right  to  found  upon  it,  and  reduce 
the  deeds  of  contravention,  or  prevent  creditors  affecting 
the  property,  is  limited  to  the  heirs  of  entail.  Thus,  if 
the  entail  should  terminate  by  the  forfeiture  of  the  heir 
in  possession,  the  claims  of  his  creditors  will  be  good 
against  the  estate.  It  was  accordingly  decided,  upon  the 
attainder  of  the  Earl  of  Cromarty,  that  his  estate  then 
vested  in  the  crown  was  freed  and  discharged  of  all 
limitations,  substitutions,  and  remainders,  and  that  it 
was  not  competent  to  the  crown  to  found  upon  clauses 
prohibitory,  irritant,  and  resolutive,  which  were  intended 
for  the  benefit  of  heirs  of  entail,  and  for  them  only,  (b) 

This  decision  received  some  qualification  by  that  in 
the  subsequent  case  of  Gordon  of  Park.  It  was  there  held 
that  the  forfeiture  by  an  heir  in  possession  does  not  put 
an  end  to  the  entail,  but  only  vests  in  the  crown  the 
right  of  the  attainted  person,  and  the  immediate  de- 
scendants of  his  body.  Upon  his  or  their  failure,  the  sub- 
stitutes take  the  estate,  as  if  no  forfeiture  had  intervened, 
and  the  entail  continues,  as  before,  to  be  the  rule  of  suc- 
cession. Unless,  therefore,  the  attainted  person  and  his 
heirs  were  the  last  substitutes  in  the  entail,  the  claim  of 
the  creditors  could  not  be  effectual  against  the  fee.  (c) 

If  the  deed  of  entail  contain  the  irritant,  but  not  the 
resolutive  clause,  then,  notwithstanding  the  act  of  con- 
travention, the  contravener  will  remain  fiar,  and  possessor 
of  the  property,  and  consequently,  as  the  entail  is  not 
supported  by  the  statute,  the  substitutes  will  not  be  pro- 

(d)  Kempt  v.  Watt,  28th  Jan.  1779,  Diet.  15,628. 
(6)  Creditors  of  Cromarty  v.  King's  Advocate,  25th  Feb.  1762. 
(c)  Gordon  v.  The  Crown,  l6thNov.  1760,  Diet.  4728.    Stair,  b.  2,  tit.  3, 
§  58,  note,  p.  272,  273. 
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tected  from  the  onerous  deeds  of  the  heir  in  possession. 
Thus,  where  an  entail  prohibited  the  heirs  from  doing  any 
deed  by  which  the  tailzie  and  course  of  succession  might 
be  frustrated,  or  prejudged,  and  declared,  that  any  act 
or  deed  so  done  should  be  null  and  void,  but  it  did  not 
provide  that  the  right  of  the  contravener  should  resolve, 
the  court  held  that  the  heir  of  entail  was  liable  for  the  debts 
of  a  prior  heir,  notwithstanding  the  prohibitory  clause, 
and  the  provision,  that  deeds  of  contravention  should 
be  null,  in  consequence  of  its  not  having  been  also  pro- 
vided that  the  right  of  the  contravener  should  become 
void  by  the  contravention,  (a) 

The  deed  of  entail  must  not  only  contain  both  these 
clauses,  but  each  must  refer  to  every  act  which  is  pro- 
hibited. If  instead  of  declaring  in  general  terms,  that 
all  acts  done  contrary  to  the  prohibitions  shall  be  void 
and  null,  and  applying  the  resolutive  clause  in  equally 
general  terms  to  the  right  of  the  heir  contravening,  the 
entail  enumerates  the  different  acts  which  shall  be 
irritated,  or  by  reason  of  which  the  contravener's  right 
shall  be  resolved,  and  the  enumeration  be  incomplete, 
the  clauses  will  not  extend  to  such  as  are  omitted,  (b) 

Although  the  prohibitions  may  be  fenced  by  irritant 
and  resolutive  clauses,  they  may  not  enable  the  heir 
in  possession  to  pursue  a  reduction  of  the  deed  which 
contravenes  the  entail.  Although  it  be  voidable,  yet 
he  may  not  be  entitled  to  avoid  it,  in  consequence  of 
the  relation  in  which  he  stands  to  the  contravener. 
It  is  sometimes  declared  by  the  resolutive  clause,  that  the 
party  contravening  shall  forfeit  both  for  himself  and  his 
descendants.  When  such  is  the  case,  the  heir  of  the 
person  who  has  contravened,  is  equally  liable  to  the 

(a)  Reidheugh  v.  Bruce,  March  11th,  1707,  Diet.  15,489.  Creditors 
of  Craig  of  Riccarton,  June  13th,  1712.  Robertson's  Appeal  Cases,  110. 
Creditors  of  Humble  and  his  Children,  Feb.  8th,  1758,  Diet.  15,507.  Stair, 
b.  2,  tit.  3,  273,  note.       Sandford  on  Entails,  66. 

(b)  Bruce  v.  SeUurig,  Jan.  15tb,  1799,  Diet.  15,539.  Dicks  v.  Drysdak, 
Fae.  Col.  Uth  Jan.  1812. 
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penalties  arising  from  the  contravention,  and  has  thene- 
fore  no  title  to  reduce  the  deed,  (a) 

The  act  of  1685  requires,  that  certain  forms  and 
solemnities  should  be  observed  as  essential  to  the  entails 
which  it  contemplates.  The  language  of  the  act  is, 
"  that  such  tailzies  shall  only  be  allowed  in  which  the 
foresaid  irritant  and  resolutive  clauses  are  inserted  in 
the  procuratories  of  resignation,  charters,  precepts,  and 
instruments  of  sasine,  and  the  original  tailzie  once 
produced  before  the  Lords  of  Session  judicially,  who 
are  hereby  ordained  to  interpone  their  authority 
thereto,  and  that  a  record  be  made  in  a  particular 
register  book,  to  be  kept  for  that  effect,  wherein  shall 
be  recorded  the  names  of  the  maker  of  the  tailzie  and 
of  the  heirs  of  tailzie,  and  the  general  designations 
of  the  lordships  and  baronies,  and  the  provisions  and 
conditions  contained  in  the  tailzie,  with  the  foresaid 
irritant  and  resolutive  clauses  subjoined  thereto,  to  re- 
main in  the  said  register,  ad  perpetuam  rei  memoriam. " 

The  requisites  of  the  statute  are,  1st,  That  the  pro- 
hibitory irritant  and  resolutive  clauses  should  be  in- 
serted in  the  procuratories  of  resignation,  and  precepts 
and  instruments  of  sasine,  which  proceed  on  the  entail, 
and  in  all  subsequent  conveyances  of  the  entailed  lands 
in  favour  of  any  of  the  heirs  of  entail.  2ndly,  That  the 
authority  of  the  Court  of  Session  be  given  to  the  entail, 
and,  3dly,  That  it  be  recorded  in  the  register  appointed 
for  that  purpose. 

Unless  these  solemnities  are  complied  with,  an  entail, 
although  it  may  be  effectual  to  regulate  the  succession  of 
heirs,  is  not  supported  by  the  act. 

As  the  conditions  and  provisions  of  the  entail  must, 
together  with  its  irritant  and   resolutive  clauses,   be 

(a)  Creditors  of  Crordon  of  Carleton  y.  Gordon,  14th  Nov.  1749>  Diet. 
15,3S4.  Little  Gilmour  v.  Hunter,  6th  March,  1801,  Diet.  App.  9.  Stair's 
Inst.  b.  2,  tit  3,  p.  370,  note. 
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inserted  in  the  charters  and  instruments  of  sasine,  it 
follows,  that  if  the  tailzie  is  not  completed  by  infeftment, 
and  if  the  heir  has  a  separate  title  to  the  estate,  no  cre- 
ditor or  purchaser  is  bound  to  regard  the  entail.  But 
when  the  heir  has  no  other  right  to  the  estate  but  a 
deed  of  entail  remaining  personal,  the  conditions  and 
limitations  which  it  contains  necessarily  qualify  the  right, 
and  must  therefore  be  effectual  against  both  creditors 
and  purchasers,  as  they  can  only  reach  the  estate 
through  the  entail,  and  being  obliged  to  admit  it  as  the 
right  of  their  debtor,  they  must  take  it  with  all  its  con- 
ditions and  limitations,  (a) 

The  debts  of  an  apparent  heir  will  be  prevented  from 
being  effectual  against  the  estate  where  the  entail  has 
remained  personal  during  his  apparency,  and  he  has  also 
been  alioqui  successurus^  if  the  next  substitute  completes 
it,  before  the  property  is  attached  by  the  real  diligence  of 
the  creditors.  (6) 

It  is  not  only  necessary  to  take  infeftment  upon  the 
entail,  in  order  to  secure  the  estate  against  creditors 
and  purchasers,  but  it  is  also  requisite  to  insert  the 
whole  conditions  of  the  deed  verbatim  in  the  instrument 
of  sasine.  (c) 

It  is  equally  necessary  that  the  prohibitory  and  irri- 
tant clauses  should  be  recited  in  the  original  deed  of 
entail  itself.  A  reference  to  a  previous  deed  will  not  be 
sufficient,  even  although  its  provisions  should  be  after- 
wards engrossed  fully  in  the  instruments  of  resignation 

(a)  Douglas  v.  Stewarts,  Feb.  22nd,  1765,  Diet.  p.  15,616.  Russell 
V.  Creditors  of  Ross  of  Kerse,  Jan.  Slst,  1792,  Diet.  10,300.  Denham  y. 
Baillie,  1  Craigie  and  Stewart's  App.  Cases,  113.  Mitchell  v.  Tarbutt,  4th 
Feb.  1809,  Fac.  Coll.  Creditors  of  Carleton  v.  Gordon,  Nov.  2l8t,  1753, 
Diet.  10,258.  Syme  v.  Dewar,  1st  Feb.  1803,  Diet.  15,619.  Chisholm  v. 
M'Donald,  27th  Feb.  1800,  App.  Tailzie. 

ijb)  Ronaldson  Dickson  v.  Syme,  24th  Feb.  1801,  App.  Tailzie.  Graham 
V.  Creditors  of  Harry  Graham,  13th  May,  1795,  Diet.  15^440. 

(c>  Viscount  of  Garnock  v.  Heirs  of  Entail,  &c.  28th  July,  1725,  Diet. 
15,596.     Stair,  b.  2,  tit.  3,  p.  269>  note. 
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and  of  sasine.  (a)  The  deed  itself  must  be  recorded,  for 
a  copy  is  not  admissible,  and  if  it  have  been  erroneously 
registered  elsewhere,  the  court  will  order  it  to  be  thence 
transmitted,  that  it  may  be  recorded  in  the  proper 
register.  (J) 

It  is  not  necessary,  however,  that  the  entail  shall  be 
recorded  by  the  maker  himself,  nor  yet  by  the  institute. 
The  recording  may,  indeed,  be  enjoined  under  the  pain 
of  irritancy,  but  otherwise  it  can  be  done  at  any  time, 
though,  of  course  till  it  has  been  done,  it  is  ineffectual 
against  creditors  and  purchasers,  (c) 

It  was  at  one  time  maintained,  that  the  act  of  1685 
only  applied  to  tailzies  made  subsequent  to  its  date,  and 
that  those  previously  executed  were  valid  at  common 
law  against  creditors;  but  it  has  since  been  decided, 
that  registration  in  the  record  for  tailzies  is  as  necessary 
in  regard  to  such  as  were  executed  and  completed  by 
infeftment  prior  to  the  statute,  as  to  those  posterior 
to  it.  (d) 

The  act  of  1685  mentions  bond  fide  acquirers,  where 
the  statutory  solemnities  are  not  complied  with  as  being 
protected,  but  knowledge  of  an  entail  does  not  infer 
mala  fides  so  as  to  affect  the  right  acquired,  (e) 

By  the  act  of  1685,  it  is  declared,  *'  that  it  shall  be 
lawful  to  his  Majesty's  subjects  to  tailzie  their  lands  and 


(a)  Bloomfield  v.  Paterson,  29tli  June,  1784,  Diet.  15,618.  Don  y.  Don, 
5th  Feb^  1713,  Diet.  15,591.  Argyle  v.  Breadalbane,  6th  May,  1732, 
1  Craigie  and  Stewart's  App.  Cases,  84.  Executors  Creditors  of  Murray  v. 
Murray,  5th  July,  1744,  Diet.  15,380. 

(6)  Irvine  v.  Aberdeen,  20th  June,  1776,  Diet.  15,6179  App.  Tailzie,  1. 

(c)  1  Stair's  Inst.  b.  2,  tit.  3,  p.  269«  note. 

(d)  Borthwick,  Feb.  l730.  Diet.  15,536,  reversed  on  an  Appeal,  9th 
March,  1731.  1  Craigie  and  Stewart's  Rep.  63.  Fhilp  v.  Rothes,  14th  Dec. 
1758,  Diet.  15,609.  Kinnaird  v.  Hunter,  26th  Nov.  1761,  judgment  in  both 
cases  affirmed,  on  Appeal,  Diet.  15,611.  Roseberry  v.  Baird,  22nd  June, 
1765,  Diet.  15,616.  Creditors  of  Hepburn  v.  Humbie,  Diet.  15,510,  28th 
July,  1725,  Diet.  15,596, 1  Craigie  and  Stewart's  App.  Cases,  p.  167. 

(e)  Stair's  Inst.  b.  2,  tit.  3,  p.  270,  note. 
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estates,  and  to  substitute  heirs  in  their  tailzies,  with  such 
provisions  and  conditions  as  they  shall  think  fit/' 

An  heir  possessing  upon  his  apparency,  notwithstanding 
he  may  have  been  three  years  in  possession,  cannot 
execute  an  entail  which  will  be  binding  on  those  who 
being  entitled  to  the  succession  pass  him  over,  and  serve 
the  last  infeft.  The  feudal  title  to  property  must  be  com- 
pleted by  its  apparent  owner,  before  it  can  be  affected  by 
his  deed,  and  a  gratuitous  deed  is  not  within  the  act  1695, 
which  declares,  "  that  if  any  one  shall  serve  himself  heir, 
not  to  his  immediate  predecessor,  but  to  one  more 
remote,  he  shall  be  liable  for  the  debts  and  deeds  of 
the  person  interjected,"  who  was  in  possession  of  the 
estate  for  the  space  of  three  years.  The  object  of  that 
act  was  to  protect  creditors,  but  it  does  not  apply  to 
gratuitous  deeds.  It  was  therefore  held,  that  the  next 
heir  in  the  destination  was  entitled  to  pass  over  an 
apparent  heir,  who  made  an  entail  without  being 
obliged  to  fulfil  its  provisions,  or  being  liable  to  its 
restrictions,  (a) 

But  if  it  be  clearly  proved  to  have  been  the  intention 
of  the  apparent  heir  to  include  in  an  entail  which  he 
was  executing  of  the  lands  possessed  by  him  upon  his 
apparency,  those  lands  also  to  which  his  feudal  title  has 
been  completed,  and  he  binds  his  heirs  to  possess  both 
upon  the  same  titles,  and  they  accept  the  estate  to  which 
the  title  was  completed  under  its  accompanying  con- 
dition, they  have  incurred  an  onerous  obligation,  and 
are  bound  to  execute  the  entail  of  the  property  possessed 
upon  apparency.  If  he  does  not  acknowledge  the 
entail,  or  come  under  an  obligation  to  execute  it,  he 
cannot  take  the  lands  to  which  the  feudal  title  was 
completed,  and  the  acceptance  of  which  is  accompanied 
with   the  condition  of  entailing  that  possessed   upon 

(a)  Marquis  of  Clydesdale  v.  Earl  of  Dundonald,  26th  Jan.  1736.  Diet, 
p.  1275.    Sandford  on  Entails,  p.  97. 
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apparency,  although  he  may  then  claim  the  latter  in 
fee-simple,  (a) 

If  the  estates  are  once  possessed  upon  these  deeds, 
the  obligation  then  becomes  onerous  upon  every  suc- 
ceeding heir,  who,  even  if  the  heir  accepting  should  lie 
out  unentered,  will  not  be  relieved  from  it  by  passing 
him  over,  and  serving  to  the  ancestor  last  infeft.  (ft)  So 
if  he  executed  a  bond  of  tailzie,  it  will  be  binding  on  the 
subsequent  heirs  who  had  not  made  up  any  feudal  title 
to  the  estate,  because  it  contained  an  entail  of  other 
lands  which  was  completed  by  infeftment,  and  under 
which  they  had  continued  to  possess  the  property,  (c) 

A  valid  obligation  to  entail  lands  of  which  the  maker 
of  the  deed  was  not  the  owner,  may  be  created  by  him. 
Thus,  an  estate,  of  which  he  is  the  proprietor,  may  be 
settled  by  him  upon  a  certain  series  of  heirs,  on  the  con- 
dition, that  either  an  estate  already  belonging  to  the 
disponee,  or  some  other  lands,  should  be  acquired  by 
them,  and  entailed  upon  the  same  order,  or  under  the 
same  provisions.  The  heir,  by  accepting  the  settlement, 
is  bound  to  perform  the  condition  attached  to  it. 

As  the  last  substitute  called  to  the  succession  becomes 
unlimited  fiar,  notwithstanding  the  entail  may  contain 
the  strongest  prohibitions  against  altering  the  succession, 
he  is  entitled  to  make  a  new  entail  of  the  property.  It 
was,  therefore,  decided  that  the  Earl  of  Cassilis,  who 
was  last  substitute  of  entail,  could  lawfully  execute  a  new 
settlement  and  tailzie,  whereby  he  called  to  the  succession 
his  heir-male,  passing  by  the  heirs  whatsoever  of  the 
original  entailer,  to  whom  the  estate  had  been  destined 
in  the  former  deed,  ((f) 

Where  there  has  been  no  declarator  of  expiry,  the 
debtor  has  the  power  of  redeeming  within  the  years  of 

(a)  Sandford  on  Entails,  97* 

(6)  Carmicliael,   15th  Nov.   1810,  Fac.  Coll.      Stirlings  and  Stirling, 
15th  Dec.  1801,  Diet.  15,455. 
(c)  Oliphant  Murray  v.  Ramsay,  17th  Jan.  1811,  Fac.  Coll. 
id)  Earl  of  March  v.  Kennedy,  27th  Feb.  1760,  Diet  15,412. 
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prescription,  but  if  no  redemption. take  place,  it  seems 
now  to  be  the  doctrine  of  law,  that  the  estate  is  absolutely 
and  irredeemably  vested  in  the  adjudged,  by  forty 
years'  possession,  or  charter  and  sasine  subsequently  to 
the  expiration  of  the  legal.  The  title  then  becomes  as 
effectual,  as  if  it  had  been  complete  ab  initiOy  and  there- 
fore, every  act  of  property  by  the  adjudger,  is  confirmed, 
and  becomes  unexceptionable,  (a) 

Hence  the  deed  of  entail  is  equally  good  as  if  the 
lands  comprised  in  it  had  not  been  subject  to  any  right 
of  redemption.  The  right  of  the  adjudger  is  complete 
from  the  time  of  infeftment,  although  the  party  adjudged 
has  a  power  of  redemption  ;  but  as  this  power  expires 
after  the  lapse  of  forty  years,  it  is  then  considered  as  if 
it  had  never  existed,  (b) 

The  owner  of  the  estate,  notwithstanding  it  may  be 
feudally  vested  in  him,  may  be  restrained  from  afiecting 
his  heirs  with  the  limitations  of  an  entail  in  consequence 
of  having  engaged  by  his  marriage  contract  to  settle  certain 
lands  upon  the  heirs  of  the  marriage.  He  cannot,  in  such 
case,  impose  any  limitations  or  restrictions  on  the  succession 
which  are  not  authorized  by  the  terms  of  the  contract,  (c) 

Although  an  entail,  executed  by  one  not  under  pre- 
vious obligation  to  make  it,  may  be  altered  by  him  at 
his  pleasure,  even  where  it  contains  prohibitory  clauses, 
restraining  the  heirsof  entail  from  altering  the  succession, 
yet  if  he  has  directed  the  prohibitions  not  only  against 
the  subsequent  heirs,  biit  against  himself,  he  is  as  ef- 
fectually restrained  as  they  are,  even  although  he  had 
received  no  valuable  consideration  for  fettering  him- 
self, (d)     It  is  incident  to  his  absolute  power  of  dispo- 

(a)  Bell's  Com.  voL  1,  p.  707. 

(b)  Dalyell  v.  Dalyell,  I7th  Jan.  1810,  Fac.  Coll. 

(e)  Gordon,  Dec.  11,  1731,  Diet.  12,984.  Ker,  23rd  Jan.  1747,  Diet. 
12,987.  Strang  v.  Strang,  17th  July,  1751,  Kilker,  p.  459.  Speirs,  28th 
July,  ]778>  Diet.  13,026.  Watson  v.  Pyott,  28th  Jan.  1801,  Provision  to 
Heirs  and  Children,  App.  No.  4.   Munro  v.  Munro,  1 3th  Feb.  1810,  Fac.  Coll. 

{d)  Erskine,  b.  3,  tit.  8,  §  24. 
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sition  in  favour  of  another,  that  he  may  restrict  himself  in 
the  manner  of  using  his  property.  Upon  this  principle, 
donations,  although  at  first  voluntary,  may  be  so  consti- 
tuted by  the  donor  as  not  to  be  subject  to  revocation,  (a) 

If  the  maker  of  an  entail  settle  his  property  upon  him- 
self in  the  first  instance,  whom  failing  upon  a  series  of 
substitutes,  and  directs  the  prohibitory,  and  other  clauses, 
as  well  against  himself,  as  against  those  whom  he  calls  to 
the  succession,  and  completes  the  entail  by  registration 
and  infefkment,  he  cannot  afterwards  gratuitously  alter 
the  deed,  or  make  a  new  settlement  of  the  estate,  (b) 

When  the  entail  is  granted  for  an  onerous  consideration, 
as  where  it  is  contained  in  a  contract  of  marriage,  the 
heirs  are  creditors  of  the  entailer,  and  entitled  to  the 
performance  by  him  of  the  obligation  in  the  deed. 

In  an  obligation  to  entail,  granted  for  an  adequate 
valuable  consideration,  there  is  an  implied  restraint  on 
the  maker  from  selling,  although  it  should  not  be  ex- 
pressed, (c)  Thus,  if  two  persons  enter  into  mutual  obli- 
gations to  execute  entails  in  favour  of  each  other,  neither 
of  them  is  revocable  without  the  consent  of  both  par- 
ties ;  {d)  and  if  either  party  should  sell  his  entailed  lands 
in  consequence  of  the  right  of  fee  which  he  still  retained 
in  them,  with  a  fraudulent  view  to  disappoint  the  suc- 
cession, an  action  lies  against  him  for  damages,  (e) 

Even  where  the  entail  is  not  completed  by  infeftment, 
it  is  binding  upon  the  maker,  if  entered  into  for  an 
onerous  consideration,  and  he  may  not  gratuitously 
alter  the  destination,  (f) 

(a)  Ersk.  b.  3,  tit.  8,  §  24. 

(fr)  Douglas  y.  Hamilton,  9th  Dec.  1762,  Diet.  4358,  4375.  Binny  v. 
Binny,  28th  Jan.  1 688,  Diet.  4305.  Drummond  v.  Drummond,  3rd  Feb. 
1674,  Diet.  4306.    Agnew  of  Sheuchan,  House  of  Lords. 

(c)  Ersk.  b.  3,  tit.  8,  §  24. 

id)  Jan.  14,  1631,  Sharp,  Diet.  4299. 

(e)  March  4th,  1634,  Home,  Diet.  15,563.    Ersk.  b.  3,  tit.  8,  §  24. 

(/)  Shaw  V.  Houston,  July  15th,  1715,  Diet.  15,572,  affirmed  in  the  House 
of  Loids.   See  Robertson's  Appeal  Cases,  p.  203.    Agnew  of  Sheuchan,  post. 
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But  if  the  deed  of  entail  is  not  granted  for  an  oneroas 
consideration,  and  continues  personal,  it  is  revocable  by 
the  maker,  although  the  clauses  are  directed  against 
himself.  The  deed,  till  it  is  completed,  is  undelivered, 
and  in  favour  of  the  granter.  (a) 

It  is  said  by  Mr.  Bell  to  have  been  almost  uniformly 
hold  that  whatever  might  be  the  effect  of  prohibition 
against  institutes,  or  heirs  of  entail,  yet  by  no  device 
or  clause  of  prohibition  could  the  maker  of  an  entail 
withdraw  his  estate  from  the  diligence  of  his  own  cre- 
ditors, or  prevent  even  his  future  debts  from  affecting 
the  estate  while  he  continued  to  hold  the  fee.  (6) 

This  doctrine  was  the  subject  of  a  very  careful  revisal 
and  investigation  in  the  Sheuchan  or  Agnew  case,  before 
the  House  of  Lords.  The  families  of  Vans  and  Agnew 
were  united  by  the  marriage  of  John  Vans  of  Bam- 
barroch,  and  Margaret  Agnew,  only  child  of  Robert 
Agnew  of  Sheuchan.  The  lady's  father  at  first  disap- 
proved of  the  marriage,  but  he  was  afterwards  reconciled 
to  it.  A  post-nuptial,  but  onerous  contract,  was  made 
between  Mr.  Agnew  and  Mr.  Vans,  whereby  Mr.  Agnew 
agreed  to  advance  £3000  to  Mr.  Vans  for  liquidation  of 
his  debts,  and  also  to  settle  a  large  personal  estate  on  him 
and  his  wife.  Mr. Vans,  in  consideration  thereof,  executed 
a  mutual  entail,  along  with  Mr.  Agnew,  of  both  their 
estates,  on  the  same  series  of  heirs;  Agnew  giving,  &c.,to 
John  Vans  and  Margaret  Agnew,  and  the  longest  liver  of 
them  two,  and  the  heirs  of  entail  named,  the  lands  and 
estate  of  Sheuchan ;  for  which  causes,  and  for  the  sum 
of  £3000,  paid  by  the  said  Robert  Agnew  to  the  said 
John  Vans,  &c.,  the  said  John  Vans  gave,  &c.,  in  favour 
of  himself  and  the  said  Margaret  Agnew,  his  spouse, 
and  the  longest  liver  of  them  two,  whom  failing,  to  the 
other  heirs  of  tailzie,  &c.,  his  lands  and  estates  of  Bam- 

(a)  Lord  Lindores  v.  Stewart,  8th  Dec.  1714,  Diet.  7736. 
(6)  1  Bell's  Ck)m.  47. 
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barroch,  &c.  The  deed  contained  the  proper  irritant 
and  resolutive  clauses  directed  against  John  Vans  and 
Margaret  Agnew,  as  well  as  the  heirs,  &c.  The  entail 
was  duly  recorded  in  1755,  but  no  sasine  passed  till 
1775.  The  entail  was  drawn  by  Lord  Braxfield,  and 
the  opinion  of  Lord  President  Campbell,  while  at  the 
bar,  was  in  favour  of  the  efficacy  of  the  entail.  In  an 
action  of  declarator  to  have  it  found  and  declared  that 
the  entail  did  not  affect  or  exclude  the  debts  of  the  en- 
tailer John  Vans,  the  Court  of  Session  decided  that  the 
entail  was  not  effectual  to  exclude  the  creditors,  (a) 

A  private  act  of  Parliament  was  then  passed  to  au- 
thorize the  sale  of  a  part  of  the  estate,  in  order  to  pay 
Vans'  debts,  and  certain  lands  were  sold.  But  after 
thirty  years,  the  heir  of  entail,  who  was  a  minor  and 
abroad,  having  arrived  at  majority  and  come  to  Britain, 
took  an  appeal  to  the  House  of  Lords.  The  case  having 
been  remitted  for  reconsideration,  the  Court  of  Session 
confirmed  their  former  judgment.  (6) 

A  new  appeal  was  taken  against  this  judgment,  and 
it  was  reversed  by  the  House  of  Lords.  It  admitted  as 
a  fixed  point,  that  an  entailer  cannot  make  a  gratuitous 
settlement  of  the  estate  so  as  to  bind  himself  and  exclude 
his  creditors.  The  House  decided  that  a  mutual  entail, 
or  an  entail  for  a  money  consideration,  is  equivalent  to 
a  purchase  with  an  entail  by  the  purchaser,  and  effectual 
against  the  proprietor  as  institute,  who  has  entered  into 
this  onerous  bargain,  (c) 

The  judgment  of  the  House  of  Lords  was,  that  the 
estate  was  affectable  only,  1st,  By  the  debts  due  by 
John  Vans  at  the  date  of  the  deeds  of  tailzie,  and  which 
remained  due  at  the  time  of  his  death.  This  was 
founded  on  the  special  stipulation  of  the  deed :    and 

(a)  March  3rd,  1784,  Fac.  Coll. 

(b)  Stewart  v.  Vans  Agnew,  2nd  June,  1818. 
(4?)  July  14th,  1 822. 
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2ndly,  By  such  debts  of  the  said  John  Vans  as  had 
become  real  charges  upon  the  said  estate  before  the 
infeftment  of  the  20th  of  May,  1775.  (a)  As  to  the 
debts  incurred  after  the  date  of  the  entail,  and  to 
which  the  special  stipulation  did  not  apply,  and  those 
which  were  incurred  afterwards,  and  while  yet  the 
right  remained  personal,  the  ground  of  the  Lord  Chan- 
cellor's opinion  was  thus  expressed.  *'  Although  the 
debts  incurred  between  the  date  of  the  contract  and 
the  infeftment  of  the  heirs  of  entail,  in  1755,  were  per- 
sonal obligations ;  yet,  if  adjudication  had  been  led  on 
them  before  that  infeftment,  it  appears  to  me  they  would 
be  prior  rights.  But  I  do  think  that  as  soon  as  infeft- 
ment was  taken  for  the  heirs  of  entail  upon  the  onerous 
contract,  their  right  became  preferable  to  all  personal 
debts  contracted  after  the  date  of  the  entail,  and  which 
had  not,  before  that  infeftment,  been  rendered  real 
charges  by  adjudication."  (b) 

There  has  been  a  disposition  evinced,  not  only  by 
writers  on  the  law  of  Scotland,  but  by  the  learned 
judges  of  that  kingdom,  to  adhere  to  the  first  decision 
on  the  Sheuchan  Case  in  1784,  and  to  question  the  cor- 
rectness of  the  judgment  of  the  House  of  Lords  on  the 
appeal.  Lord  Chancellor  Brougham  considered  that  the 
observations  made  by  the  judges  of  the  Court  of  Session 
on  that  decision  required  him  to  refer  to  it,  for  the 
purpose  of  preventing  the  possibility  of  a  suspicion  that 
it  was  subject  to  any  doubt.  His  lordship  states  himself 
to  be  clearly  of  opinion  that  the  decision  '  *  is  not 
more  to  be  respected  out  of  a  consideration  for  the  very 
learned  persons  who  advised  the  House  of  Lords  at  that 
time,  than  it  is  to  be  respected  for  the  reasons  in  the 

(a)  Stewart  v.  Vans  Agnew,  in  House  of  Lords.    See  the  opinions  of  Lord 
Chancellor  Eldon  and  Lord  Redesdale,  in  Sandford  on  Entails,  p.  369>  371. 

(b)  Remarks  by  Archibald  Swinton,  Esq.  1824,  Sandford  on  Entaila, 
p.  121.     1  Bell's  Com.  p.  51,  note. 
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jadgment,  the  irrefragable  reasons  of  Scotch  law — dis- 
tinctly Scotch  law,  the  purely  technical  reasons,  as  well 
as  the  general  reasons  and  principles  on  which  my 
learned  predecessors  rested  it."  (a) 

The  following  points  are  settled  by  these  decisions  : 

Ist.  An  entail,  in  which  the  prohibitions  are  directed 
by  the  maker  against  himself,  as  well  as  the  substitutes, 
if  the  deed  be  completed  by  infeftment,  is  good  in  a 
question  with  the  heirs. 

2ndly.  If  the  deed  be  granted  for  an  onerous  con- 
sideration, it  is  also  effectual  in  a  question  with  third 
parties  who  have  onerously  contracted. 

3rdly .  If  the  maker  of  the  entail  dispones  the  fee  to 
a  series  of  heirs,  merely  reserving  to  himself  the  life- 
rent, and  that  deed  is  completed  by  infeftment,  he  has 
no  longer  the  power  of  affecting  the  fee,  even  with  the 
consent  of  the  institute.  If,  however,  the  deed  is  not 
completed,  and  remains  personal,  its  provisions  are  not 
binding  upon  him. 

If  the  deed  be  granted  for  onerous  considerations,  its 
prohibitions  are  binding  on  the  maker,  in  a  question 
with  the  substitutes,  although  the  deed  remains  per- 
sonal, (b) 

The  granter  may  reserve  to  himself  the  power  of 
making  certain  alterations  in  the  line  of  succession,  or 
additions  to  its  terms,  notwithstanding  the  deed  is 
onerous,  and  has  been  completed.  The  power  thus 
reserved  must  be  exercised  according  to  the  terms  in 
which  it  has  been  reserved,  for  the  granter  has  ceased 
to  have  any  power  over  the  estate,  except  so  far  as  it  is 
continued  to  him  by  the  reserved  faculty.  Thus,  under 
a  reserved  power  to  make  a  new  substitution,  after  cer- 
tain heirs  already  called  to  the  succession,  the  disponer 


(a)  Dickson  v.  CuDninghame,  Oct.  Ist,  1831,  5  Wilson  and  Shaw's  Rep. 
p.  691. 

(6)  M'Intosli  V.  M'Intosh,  Jan.  28th,  1812,  Fac.  Coll.  Gordon  v.  Dewar, 
Jan.  25th,  1771,  Diet.  15,579.    Scot  v.  Scot,  Jan.  23rd,  1713,  Diet.  16,569. 
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cannot  make  any  further  alteration,  or  nominate  odier 
heirs  to  succeed  previous  to  those  formerly  called  to 
the  succession  by  the  first  deed,  or  annex  any  new 
prohibitions,  (a) 

The  revocation  under  a  reserved  power  should  be 
express,  and  should  be  made  in  such  terms  as  will  not 
occasion  any  doubt,  (b) 

Although  the  act  of  1685  mentions  only  heirs  of 
tailzie,  yet  it  is  held  that  the  institute,  or  disponee, 
might  be  included  in  a  question  with  third  parties. 

It  is  a  settled  point  that  if  he  be  expressly  brought 
under  the  fetters  of  the  entail,  they  are  as  e£Pectual  in 
his  case  as  in  that  of  the  substitutes,  (c)  Those  fetters 
are  not,  however,  to  be  raised  by  implication.  Unless, 
therefore,  the  substitute  be  expressly  included  under 
them,  they  will  not  be  held  applicable  to  him,  notwith- 
standing there  may  be  an  apparent  intention  to  bind 
him.  When,  therefore,  the  prohibitions  are  directed 
against  the  heirs  of  entail  merely,  without  expressly 
mentioning  the  substitute,  though  other  clauses  be 
addressed  to  him  and  the  other  heirs  of  tailzie,  thus 
indisputably  establishing  the  intention,  they  will  not  be 
effectual  against  him.  {d)  In  one  case  the  restrictions 
were  laid  upon  the  heirs  and  members  of  tailzie  ;  but  the 


(a)  Sandford  on  Entails,  p.  132. 

\Jf)  Dundas  v.  Dundas  and  others,  Feb.  25th,  1783,  Diet.Jl5,585.  Hen- 
derson v.  Wilson,  Jan.  31,  1797,  Diet.  16,444,  Logan  v.  Mitchell,  Dec. 
13th,  1797,  Diet.  11,379. 

(c)  Syme  v.  Ronaldson,  Dickson,  Feb.  27th,  1799,  Diet.  16,473.  Douglas 
V.  Glassford,  Nov.  14th,  1823,  Fae.  Coll.  M'Kenzie  ▼.  M'Kenzie,  May  13th, 
1823,  1  Shaw's  App.  Cas.  150. 

(d)  Willison  v.  Willison,  Feb.  26th,  1726,  Diet.  15,458.  Erskines  y. 
Hay  Balfour,  Feb.  14th,  1758,  Diet.  4406,  and  15,461.  Edmonstone  v. 
Edmonstone,  Nov.  24th,  1769,  Diet.  4409,  and  Diet.  15,461.  •  Gordon  v. 
Hay,  July  8th,  1777,  Diet.  15,462.  Menzies  v.  Menzies,  June  25th,  1785, 
Diet.  15,436.  Wellwood  v.  Wellwood,  Feb.  23rd,  1791,  Diet.  15,463. 
Marchioness  of  Titchfield,  May  22nd,  1798,  Diet.  15,467.  Miller  v. 
Cathcart,  Feb.  12th,  1799,  Diet.  15,471.  Steele  v.  Steele,  May  12th,  1814, 
Fae.  Coll.    f  Dow,  73^  S.  C.  affirmed. 
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word  members  was  held  to  be  there  used  in  the  same 
sense  as  heirs,  (a)  In  all  these  cases  it  is  assumed  that 
the  institute  may  be  bound. 

The  question  frequently  arises,  whether  a  party  is  to 
be  considered  as  an  institute  or  a  substitute.  The  cri- 
terion is,  whether  he  directly  takes  infeftment  on  the 
disposition,  or  whether  a  service  is  necessary.  In  the 
first  case  he  is  unquestionably  an  institute,  and  in  the 
second,  a  substitute,  (ft)  Thus,  if  a  party,  having  a  pre- 
vious title,  dispones  to  himself,  and  failing  himself,  to 
another,  as  the  disposition  is  to  himself,  the  next  party 
must  take  up  the  estate  as  heir  of  provision,  and  not  as 
direct  disponee,  and  therefore  is  regarded  as  a  substitute. 
Nor  does  it  make  any  difference  in  the  case,  whether 
the  entailer  had  or  had  not  made  up  titles  under  the 
entail.  The  fee  can  only  be  taken  out  of  his  JuBreditas 
jacensj  by  service,  or  disposition.  If  the  entailer  have 
been  infeft  under  the  tailzie,  then  the  next  heir  must 
clearly  take  up  the  succession  as  heir  of  provision.  If 
the  entailer  have  not  been  infeft  under  the  tailzie,  still 
the  next  party  cannot  directly  do  so ;  he  must  first  con- 
nect himself  with  the  deftmct  by  general  service,  so  as 
to  be  entitled  to  the  unexecuted  procuratory  and  pre- 
cepts, or  to  adjudge  in  implement.  In  either  case, 
therefore,  he  is  a  substitute,  (c) 

The  disposition  may  be  qualified  with  the  condition 
that  the  disponer  leaves  no  heirs  of  his  own  body :  in 
this  case,  the  disponee  is  only  conditional  institute,  the 
entail  itself  depending  on  that  event,  (d) 
,  Herein  he  is  distinguished  from  the  substitute ;  for 

(a)  Erek.  b.  3»  tit.  8,  $  31.     Stair,  b.  2»  tit.  3.     Steele's  Case,  5  Dow,  73. 

db)  Livingston  v.  Lord  Napier,  March  9th,  1757>  Diet,  15,409i  and  March 
3rd,  1762,  Diet.  15,418. 

(e)  livingston  v.  Lord  Napier,  cited  supra.  Gordon  y.  M'Culloch, 
Feb.  23rd,  1791,  Diet.  15,465.  M'Kenzie  v.  M'Kenzie,  Nov.  24th,  1818, 
Fac.  ColL ;  judgment  affirmed,  13th  May,  1822.  1  Shaw's  App.  Cas.  p.  150. 
1  Stair,  b.  2,  tit.  3,  p.  267,  note. 

{f)  Ersk.  b.  3,  tit.  8,  §  44.     Stair,  b.  2,  tit.  3. 
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there  never  has  been  a  person  in  existence  to  whom  he 
could  be  a  substitute!  But  where  the  disposition  is  to 
A.y  whom  failing,  to  B.,  and  A.  having  died  before  the 
maker,  B.  succeeds,  he  is  a  substitute  to  A.,  and  must 
make  up  his  title  by  service,  as  heir  of  provision,  (a) 

Where  the  conditional  institute  succeeds,  the  rule  of 
law  wh^h  it  has  been  seen  applies  to  the  institute,  is 
equally  Applicable  to  him,  and  he  is  equally  free  from 
the  fetters  of  the  entail,  unless  he  is  expressly  included 
under  them,  (b) 

Every  substitute,  however  remote  may  be  his  interest, 
is  entitled  to  prevent  that  interest  from  being  defeated 
or  injured  by  the  heir  in  possession.  He  may,  there- 
fore, by  a  summary  application  to  the  Court  of  Session, 
procure  the  deed  to  be  put  on  record,  if  the  heir,  in 
possession,  has  neglected  to  do  so.  (c) 

A  declarator  of  irritancy  against  the  heir  contravening, 
is  competent  to  any  substitute,  notwithstanding  the  re- 
moteness of  his  interest,  without  even  calling  the  other 
substitutes.  Until,  however  such  irritancy  has  been 
declared,  he  cannot  enter  into  possession  of  the  entailed 
estate,  (d)  He  is  also  entitled  to  bring  an  action  to 
compel  the  heir  to  complete  his  title  under  the  entail,  (e) 

Before  the  act  of  1685,  he  might,  when  the  irritancy 
had  been  declared,  have  served  himself  heir  either  to 
him  who  had  contravened,  or  to  the  maker  of  the  entail ; 
but  the  special  method  prescribed  to  the  substitute  in 
that  case  by  the  act  of  1685  is,  that  after  having  obtained 

(a)  Stevenson  v.  Barr,  June  24th,  1784,  Diet.  14,862.  Sandford  on 
Entails,  p.  138. 

(Jb)  Menzies  v.  Menzies,  Jan.  18th,  1803,  Sandf.  p.  143.  M'Kenzie  ▼. 
M'Kenzie,  Nov.  24th,  1818,  Fac.  Coll. ;  judgment  affirmed.  Glen  v. 
Peacock,  Feb.  16th,  1821.     Sandford  on  Entails,  145. 

(c)  Stair,  b.  2,  tit.  3.  Erskine,  b.  3,  tit.  8,  §  26.  Sandford  on  Entails, 
148.  Naime  v.  Sir  Thos.  Naime,  March  10th,  1757,  Diet.  15,605. 
Spittal,  Petitioner,  Aug.  3rd,  1781,  Diet.  15,617.  Houston  v.  Schaw^ 
Jan.  25th,  1715,  Diet.  15,366.    Ker,  Petitioner,  July  7th,  1804,  Diet.  14,984! 

(d)  Dundas  v.  Murray,  Nov.  29th,  1774,  Diet.  15,430. 
(«)  Dalhousie,  v.  Maule  March  1st,  1782,  Diet.  10,963. 
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declarator  of  irritancy  against  the  contravener,  he  passes 
by  him,  though  he  had  been  last  seised  in  the  fee,  and 
serves  heir  to  the  person  who  died  last  seised,  and  did 
not  contravene,  (a) 

The  rights  of  the  substitutes  may  be  lost  by  prescrip- 
tion, if  for  forty  years  they  either  neglect  to  declare  an 
irritancy  on  acts  of  contravention,  or  permit  the  estate  to 
be  enjoyed  upon  an  unlimited  title,  or  upon  titles  dif- 
ferent from  the  deed  of  entail,  (b) 

Nor  will  this  prescription  be  interrupted  by  the 
minority  of  the  heir  next  in  succession  to  him  by  whom 
the  contravention  took  place  (c) 

In  order  that  the  entailed  estate  may  be  vested  in  the 
substitute,  he  must  serve  himself  heir  to  the  person  in 
whom  the  fee  was  last  vested.  Thus,  if  the  disposition 
be  to  the  entailer  himself,  and  the  heirs  male  of  his 
body,  whom  failing,  to  B.  and  his  heirs,  &c.,  the  sub- 
stitute 6.  succeeding  upon  the  death  of  the  granter, 
without  heirs  male  of  his  body,  must  serve  as  heir  of 
tailzie  and  provision  to  the  granter,  although  he  is 
called  nominatim  to  the  succession,  (d) 

But  where  the  disposition  by  an  entail  is  to  a  person 
nammaiimf  as  to  John,  whom  failing  to  James,  although 
the  entailer  had  retained  the  lands  till  his  death,  and 
had  reserved  to  himself  the  power  of  altering  the  deed, 
yet  the  fee  is  vested  in  John,  the  disponee  or  in- 
stitute, and  upon  the  entailer's  death,  if  he  has  not 
made  any  alteration  in  the  deed,  the  possession  opens  to 
the  destined  fiar.  The  substitute,  in  such  case,  cannot 
take  up  the  succession  as  heir  to  the  entailer,  but  he 

(a)  Erskine,  b.  3,  tit.  8,  §  32. 

ib)  Ma)ougal  y.  M'Dougal,  July  10th>  1739,  Diet.  10,947.  Ayton  v. 
M oneypenny,  July  31,  1756,  Diet.  10,956.  Hamilton  v.  Douglas,  Dec.  9th, 
1762,  Diet.  10,962.    Erskine,  b.  3,  tit.  7,§B. 

(c)  Ayton  ▼.  Moneypenny,  July  31,  1766,  Diet.  10,956.  Gordon  v. 
Gordon,  Dee.  2l8t,  1784,  Diet.  10,968.  Auehindachy  v.  Grant,  Jan.  31, 
1792,  Diet.  10,971.    Affirmed  on  appeal. 

(rf)  M'Cullocb  V.  M'Leod,  July  10th,  1731,  Diet.  14,366. 
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must  succeed  as  heir  to  the  disponee,  to  whom  he  must 
serve  as  heir,  (a) 

When  the  disposition  has  been  a  delivered  deed,  the 
service  must  be  to  the  disponee  or  institute.  The 
granter  was  denuded  by  the  delivery  of  the  dis- 
position, (b) 

Even  when  the  deed  has  not  been  delivered,  but  has 
remained  in  the  repositories  of  the  granter,  it  would 
seem  that  the  service  ought  to  be  to  the  institute,  (c) 

But  when  the  institution  is  not  of  a  nommatim  disponee 
in  essCj  but  to  heirs  in  posse  who  never  exist,  as  in  the 
case  of  a  disposition  to  the  heirs  male  of  the  body  of 
the  granter,  whom  failing,  to  A.  B.,  as  substitute,  and 
no  heirs  male  are  bom,  it  is  necessary  for  A.  B.  to 
take  up  the  succession  as  heir  of  provision  to  the  granter, 
for  in  this  case  the  fee  still  remains  in  him,  and  is 
to  be  taken  up,  as  if  the  granter  had  first  instituted 
himself,  {d) 

Even  when  the  destination  is  by  the  granter  to  the 
heirs  of  his  own  body,  it  is  necessary  that  the  heir 
taking  the  succession  should  establish  by  service,  as  heir 
of  provision,  that  he  is  the  heir  truly  called  to  the  suc- 
cession ;  for  a  service  not  only  acts  as  a  mode  of  trans- 
mitting rights  from  the  dead  to  the  living,  but  is  also 
evidence  of  the  fact  that  the  claimant  is  the  person  he 
describes  himself  to  be.  C^) 

In  every  case,  therefore,  where  the  heir  succeeds  as 
a  substitute,  there  must  be  a  service  in  order  to  complete 
the  feudal  right,  nor  will  such  service  in  the  person  of 


(a)  finkine,  b.  3,  tit.  8,  §  31. 

(jb)  Hay  v.  Hay,  June  30th,  1758,  Diet.  14,369. 

(e)  Strathnaver  v.  Duke  of  Douglas,  cited  Sandford,  p.  325.  Gordon  y. 
Creditors  of  Gordon,  Feb.  8th,  1748.  Campbell  v.  Campbell,  Nov.  28th, 
1776,  Diet.  14,949.     M'Kenzie  v.  M'Kenzie,  cited  supra. 

(d)  Gordon  v.  Creditors  of  Gordon,  Feb.  8th,  1748.  Creditors  of  Frog 
and  his  children,  Nov.  25th,  1785,  Diet.  4262.  Lille  v.  Riddell,  Feb.  24th, 
1751,  Diet.  4267.    Douglas  v.  Ainslie,  July  7th,  1761,  Diet.  4269. 

(c)  Reid  T.  Wood,  Nov.  ISth,  1788,  Diet.  14,483. 
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of  the  substitute  be  dispensed  with,  even  where  he  is 
called  to  the  succession  nominatim.  (a) 

The  effect  of  the  general  service  is  to  convey  every 
personal  right  that  was  in  the  deceased  to  the  heir ;  so 
that  if  the  heir  should  die  before  completing  the  right 
in  his  own  person  by  infeftment,  still  the  next  heir 
must  serve  to  him. 

Before  the  act  of  1685,  it  appears  that  the  next  sub- 
stitute might  have  served  himself  heir,  either  to  the 
contra vener  or  to  the  maker  of  the  entail.  But  it  is 
specially  enjoined  by  that  statute,  that  the  substitute, 
after  having  obtained  a  declarator  of  irritancy  against 
the  contravener,  shall  pass  him  by,  though  he  had  been 
seised  in  the  fee,  and  serve  heir  to  the  person  who  died 
last  infeft,  and  did  not  contravene.  It  is  observed  by 
Mr.  Erskine,  that  ^^  this  is  doubtless  a  deviation  from 
the  rule  that  one  ought  to  serve  to  the  ancestor  last 
infeft,  who  is,  in  this  case,  the  contravener  ;  but  the  law 
considers  the  contravener  after  the  irritancy  is  declared 
against  him,  as  never  having  had  a  right,  and  conse- 
quently, as  having  never  been  infeft.  And  the  plain 
reason  this  anomalous  method  of  service  is  prescribed 
is,  that  if  some  expedient  had  not  been  fallen  upon  for 
the  next  heir  to  enter  without  being  made  liable  for  the 
debts  of  the  person  last  infeft,  he  could  have  reaped  no 
benefit  from  the  resolutive  and  irritant  clauses  conceived 
in  his  favour. "  (b) 

The  particular  prohibitions  which  may  be  inserted  in 
entails  under  the  statute  are  directed  against  alien- 
ation, against  contracting  debt,  and  against  altering  the 
order  of  succession.  An  entail  which  comprises  these 
three  prohibitions,  is  effectual  against  every  species  of 
alienation. 

The  construction  of  entails  with  irritant  and  resolutive 

(a)  Hamilton  y.  Hamilton,  June  lOth,  1714,  Diet.  14,360. 

(b)  Erskine,  b.  3,  tit.  8,  $  31. 
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luses,  as  they  impose  a  restraint  on  the  free  alienation 
property,  is  strictissimi  juris.  An  heir  of  entail  is  an 
solute  proprietor,  except  in  so  far  as  he  is  fettered,  and 
ters  are  not  to  be  raised  by  implication,  nor  extended 
implication  from  cases  that  are  expressed  to  cases  that 
i  not  expressed,  (a) 

A  prohibition  to  alter  the  course  of  succession  has 
?n  held  to  import  only  a  gratuitous  alteration,  or  one 
mded  on  a  contract  which  had  that  object  in  view, 
i  not  to  include  an  alteration  of  it  by  a  sale  of  the 
iperty.  (5)  A  prohibition  to  sell  has  again  been  held 
t  to  include  an  alteration  of  the  succession ;  and 
ither  of  these  will  include  a  prohibition  to  contract 
bt.(c). 

The  entail  of  the  estate  of  Argaty  contained  a  pro- 
)ition,  "  during  the  space  of  thirty  years  next  after 
;  granter's  decease,  to  sell  and  dispone,  feu  or  wadset 
;  lands,  or  to  contract  debts,  or  grant  any  deeds 
latsoever  whereby  the  lands,  or  any  part  of  them, 
ly  or  can  be  evicted  by  adjudication  or  otherwise, 
thout  procuring  the  special  consent  to  the  making  of 
:h  sales,  or  contracting  such  debts  of  certain  persons 
med  trustees,  for  judging  and  determining  the  expe- 
incy  and  reasonableness  thereof."  This  prohibition 
8  fenced  with  irritant  and  resolutive  clauses.  The 
ir  succeeding  under  this  destination  framed  a  new 
e  of  succession  in  his  marriage-contract,  without 
•  consent  of  any  of  the  trustees  named  in  the  deed,  by 
tue  of  which,  long  previous  to  the  lapse  of  thirty 
irs,  the  succession   was  claimed   on  behalf  of  bia 

I)  Lord  Chancellor's  Speech  id  Duke  of  Roxburgh  v.  Bellenden  Ker, 

;.   17th,  1813,   2  Dow's  Rep.  p.   210.      Stair,  h.  2,  tit.  3,  271,  note. 

k.  b.  3,  tit.  S,  $  29,  and  note.     Banekton,  b.  3,  tit.  3,  n.  149. 

k)  Scott  Niabet  v.  Young,  Nov.  1753,  Dirt.  15,516.   Heira  of  Campbell 

Vightman,  17th  June,  1746,  Diet.  15,505.    Brace  v.  Bruce,  ISth  Jan. 

9,  Diet.  15,539. 

:)  Sinclair  v.  Sinclurs,  Diet  15,383. 
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daughter.  The  heir,  under  the  first  destination,  opposed 
her  claim,  upon  the  ground  that  the  prohibitions  ex- 
tended to  every  species  of  alienation,  as  well  as  to  a 
sale  for  price.  The  court,  however,  found  unanimously, 
that  the  prohibition  in  the  deed  was  no  bar  to  the  set- 
tlement in  the  marriage  contract,  as  there  was  no 
form  of  words  used  which  could  be  construed  into  a 
prohibition  to  alter  the  order  of  succession,  (a) 

If  any  clause  should  be  omitted,  perhaps  j>6r  incuriam, 
which,  by  the  established  form,  is  made  use  of  in  cre- 
ating a  limitation,  the  court  does  not  interpose  for 
supplying  the  defect,  (b) 

Where  too  the  irritant  and  resolutive  clauses  are 
directed  generally  against  all  the  prohibitions,  without 
prejudice  of  the  specialties,  yet,  if  an  incomplete  enu- 
meration has  been  made  in  these  clauses,  they  extend 
only  to  such  as  are  there  expressly  mentioned,  (c) 

No  teclmical  language  is  necessary  to  constitute  a 
prohibition.  If  the  language  fairly  include  the  species  of 
act  complained  of,  and  convey  a  distinct  and  substantive 
prohibition,  it  will  be  sufficient.  Thus,  a  prohibition 
to  do  any  deed  whereby  the  estate  may  be  evicted  from 
the  succeeding  heirs,  or  their  hopes  of  succession  thereto 
in  any  way  evaded,  was  held  to  be  sufficiently  explicit  to 
prevent  an  alteration  in  the  succession.  A  prt)hibition 
to  do  anything  in  hurt  or  prejudice  "  of  these  presents, 
and  of  the  aforesaid  tailzie  and  succession,"  was  found  to 
have  the  same  effect,  (d) 

(a)  Stewart  v.  Home,  Sth  July,  17S9,  Diet.  15>535.     Brown  v.  Countess 
of  Dalhousie,  25tli  May,  1808>  Diet.  App.  n.  19* 
(6)  Erskine,  b.  3,  tit.  8,  §  29.     I  Bell's  Com.  47. 

(c)  Dicks  ▼.  Drysdale,  14th  Jan.  1812,  Fac.  Coll.  Stair,  b.  2,  tit.  3,  p.  2/1. 
Erskine,  ib. 

(d)  ^chart  V.  Hopetoun,  Sth  April,  1734, 1  Craigie  and  Stewart's  Rep.  143* 
Sinclair  v.  Sinclair,  Sth  Nov.  1749,  Diet.  p.  15,382.  Scott  Nisbett  v.  Young, 
Nov,  1763,  Diet.  16,516.  Montgomery,  5th  August,  1778,  Diet.  15,526. 
Stewart  v.  Home,  Sth  July,  1789,  Diet.  15,535.  Bruce  and  Selkirk  v.  Bruce, 
15th  Jan.    \799,    Diet.  15,539>    the  Judgment  was  affirmed.    Madaine 
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Although  restrictions  are  not  to  be  created  or  extended 
by  implication,  or  presumed  will,  de  casu  in  casumj  yet 
where  limitations  exist,  these  are  to  be  construed  ac- 
cording to  the  usual  and  legal  import  of  the  words,  (a) 
Thus,  when  the  term  **  alienate"  had  been  used,  and 
the  heirs  of  entail  had  been  prohibited  "  to  selly  alienate^ 
wadset^  or  dispone"  any  of  the  said  lands,  it  was  found 
that  the  heir  could  not  grant  leases  for  any  term  of 
years  beyond  the  ordinary  duration  necessary,  hondfide^ 
for  the  purposes  of  agriculture.  Accordingly  a  lease 
for  1000  years  has  been  reduced,  (ft)  So  also  leases 
for  a  hundred  years,  ninety-nine  years,  (c)  ninety-seven 
years,  (d)  sixty-six  years,  (c)  and  fifty-seven  years,  were 
reduced.  (/) 

In  all  these  cases  the  decisions  turned  upon  the 
meaning  of  the  word  *'  alienate,"  which,  according  to 
various  authorities,  and  the  signification  given  to  it  by 
the  diflPerent  writers,  was  considered  as  *^  a  generic  term, 
applicable  to  all  those  modes  of  which  the  direct  object 
was  to  deprive  the  heirs  of  the  substantial  interest  in  the 
estate;  modes,  which  it  was  impossible  to  enumerate, and 

V.  Madaine,  23rd  June,  1807,  Diet.  App.  voce  Tailzie,  14.  Brown,  &c. 
V.  Dalhousie,  25th  May,  1808,  ibid.  n.  19.  Haggart  v.  Agnew,  19tli  'Dec. 
1820,  Fac.  CoU.  Barclay  v.  Adam,  18th  May,  1821 .  1  Shaw's  Appeal  Cases, 
24.  Syme  v.  Ronaldson  Dickson,  3rd  March,  1821,  Fac.  Coll.  Mackenzie, 
23rd  May,  1823,  Fac.  Coll.  Nisbetv.  Moncrief,  10th  June,  1823,  ib.  Stair, 
b.  2,  tit.  3,  p.  271,  note.  Moir  y.  Graham,  20th  June,  1826,  Fac.  Coll. 
Gordon  Cuming  ▼.  Gordon,  29th  July,  1761,  Diet.  15,513.  Kerr  and  Sir 
James  Innes,  23rd  Jan.  1807,  Diet.  App.  Tailzie.  Henderson  v.  Hen- 
derson, Sandford  on  Entails,  App.  2.  Eliott  v.  Eliott,  19th  May,  1803, 
Diet.  15,542.  V 

(a)  Gordon  v.  Gordon,  24th  Jan.  181 1,  Fac.  Coll.  Duke  of  Queensberry 
v.^Earl  of  Wemyss,  l7th  Nov.  1807.    Bell  on  Leases,  112. 

(ft)  Turner  v.  Turner,  l7th  Nov.  1807,  Sandford  on  Entails,  175. 

(c)  Duke  of  Queensberry  v.  Earl  of  Wemyss,  I7th  Nov.  1807,  and 
in  House  of  Lords,  10th  Dec.  1813,  2  Dow,  p.  90. 

id)  Malcolm  v.  Henderson,  I7th  Nov.  1807,  and  in  House  of  Lords,  18th 
May,  1814,  2  Dow,  p.  285. 

(e)  Turner  v.  Turner,  Fac.  Coll.  6th  Dec.  1811. 

(/)  Lease  of  Harestanes,  Earl  of  Wemyss  v.  Welsh,  2  Dow,  p.  109. 
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which  must  vary  and  multiply  with  the  ingenuity  of 
practitioners,  and  the  progress  of  society.  It  was,  there- 
fore, held  that  under  the  prohibition  to  alienate,  long 
leases  were  comprehended,  (a) 

The  Court  of  Session  at  one  period  held  that  the 
term  "  dispone"  was  a  technical  phrase,  which,  in  the 
language  of  the  law  of  Scotland,  implied  a  trans- 
ference of  feudal  property  by  a  particular  deed,  and 
was  not  equivalent  to  the  term  ^^  alienate,"  and  that 
according  to  the  doctrine  of  strict  interpretation,  a  pro- 
hibition against  letting  long  leases  was  not  to  be  inferred 
from  the  prohibition  against  disponing,  (b) 

This  question  became  the  subject  of  discussion  in  the 
Queensberry  leases,  and  was  among  other  points  remitted, 
by  the  House  of  Lords  to  the  Court  of  Session,  for  the 
purpose  of  undergoing  further  discussion.  It  was  directed 
that  the  opinions  of  both  divisions  should  also  be  given 
as  to  whether  the  word  ^'dispone"  was  equivalent  to 
**  alienate,"  or  not?  On  that  occasion,  a  majority  of  the 
judges  gave  their  opinion,  that  the  terms  were  syno- 
nymous, and  both  equally  applied  to  a  long  lease,  or 
other  right,  which  could  be  considered  as  an  alienation. 

Lord  Eldon,  on  the  question  respecting  the  Queens- 
berry  leases,  says,  "  With  respect  to  the  word  *  dispone, ' 
if  I  collect  their  opinions  rightly,  the  majority  of  them 
(the judges)  were  of  opinion,  that  the  word  'dispone' 
would  have  the  same  eflFect  as  the  word  *  alienate.' "  His 
Lordship,  afterwards,  gives  his  own  opinion.  "  I  am  of 
opinion,  that  the  word  *  dispone'  is  as  eflfectual  to  pre- 
vent a  lease  of  a  hundred  years,  as  the  word  alienate 
is."  (c) 

The  effect  of  the  phrase  *'away  put,"  which  had 
been  translated  in  the  subsequent  investitures,  by  the 

(a)  Duke  of  Queensbeny  v.  Earl  of  Wemyss,  2  Dow  8  Rep.  p.  210. 

(6)  Elliot  V.  Pott,  lOth  March,  1814,  reversed  in  the  House  of  Lords. 
1  Shaw's  App.  Cases,  16.  M'Dowell  v.  Hamilton,  3rd  March,  1815,  Fac. 
ColL,  also  reversed,  1  Shaw's  App.  Cases,  16,  89. 

(c)  Sandford  on  Entails,  179,  note. 
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word  dilapidare^  also  became  the  subject  of  discussion, 
when  it  was  decided,  that  a  prohibition  to  dispone, 
wadset,  sell,  or  ^^  away  put,"  struck  at  a  lease  granted 
for  nineteen  years,  and  a  life-time/(a) 

The  number  of  years  for  which  a  lease  may  be  granted 
under  a  prohibition  to  alienate,  depends  on  the  question, 
whether  such  a  lease  can  be  considered  as  a  fair  admi* 
nistration  of  the  estate.  (&)  A  lease  for  a  longer  period 
than  nineteen  years  would  be  supported,  if  it  could  be 
justified  as  an  act  of  prudent  administration.  If  a  lease 
of  mines  and  minerals  could  not  be  granted  beyond  the 
ordinary  endurance,  it  would  be  impossible  to  derive 
any  benefit  from  this  part  of  the  estate,  (c) 

Where  a  lease  has  been  granted  for  a  greater  number 
of  years  than  is  warranted  by  the  preceding  principle, 
it  will  be  reduced  in  totoy  and  not  merely  as  to  the 
excess.  It  will  not,  therefore,  be  sustained  for  the  term 
which  might  lawfully  have  been  granted  by  the  heir,  (d) 

A  lease  granted  for  a  longer  period  than  is  per- 
mitted, is  not  ipso  facto  null  and  void,  but  an  action 
of  reduction  must  be  brought  for  the  purpose  of  setting 
it  aside,  (e) 

But  if  the  entail  contains  no  prohibition  against 
alienating,  or  the  granting  of  long  leases,  it  does  not 
appear  that  any  succeeding  heir  could  object  to  a  lease, 
however  long,  if  in  terms  of  the  statute  the  ish  be 
certain.  Where  a  person  enjoys  property  in  fee-simple, 
he  has  the  power  of  granting  the  tack  for  as  long  a 
duration  as  he  thinks  fit,  provided  that  it  has  a  definite 
endurance.  Such  a  tack  would  be  clearly  good  against 
the  heirs  of  the  granter,  and  as  the  statute  1449  makes 


(a)  Lady  Mordaunt  v.  Innes,  Qth  March,  1819>  Fac.  CoD. 
(fi)  Queensberry  Leases,  2  Dow's  Rep.  216,  220. 

(c)  Lord  President  Hbpe  on  the  March  Leases,  Session  Papers,  Adrocate's 
Library,  Sandford,  p.  183. 
(rf)  Lady  Mordatint  v.  Innes,  9th  March.  1819,  Fac.  Coll. 
{e)  Agnew  y.  Gillespie,  23rd  June  1813,  Fac.  Coll. 
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the  right,  when  followed  by  possession,  real,  it  must  be 
equally  good  against  creditors  and  purchasers.  As  an 
heir  of  entail  is  proprietor  of  the  estate,  and  vested  with 
all  those  powers  which  are  not  taken  from  him,  it 
would  seem,  that  if  no  prohibition  or  limitation  exists 
upon  the  power  of  leasing,  a  long  tack  would,  in  such 
circumstances,  be  equally  good  against  the  substitutes,  as 
in  the  other  case  against  a  purchaser  or  a  creditor,  (a) 

It  has  been  contended,  that,  according  to  the  doctrine 
of  strict  interpretation,  every  act  of  administration  com- 
petent to  a  proprietor,  is  competent  to  the  heir,  even 
although  its  eflfect  may  be  materially  to  prejudice  the 
interests  of  those  who  succeed,  unless  such  act  is  ex- 
pressly included  in  the  limitations  of  the  deed.  This 
subject  was  discussed  in  the  Queensberry  and  March 
cases,  when  the  right  of  the  heir  to  take  grassums  was 
tried,  and  it  was  finally  determined,  by  the  House  of 
Lords,  that  a  prohibition  to  "  alienate  "  strikes  at  leases 
which  stipulate  or  obtain  for  the  heir  in  possession  who 
grants  them  a  greater  benefit  than  he  reserves  to  those 
who  may  succeed  him. 

The  Neidpath,  or  March  entail,  contained,  among 
other  prohibitions,  a  prohibition  to  alienate,  and  a  clause 
declaring  that  ' '  it  should  be  lawful  and  competent  to  the 
heirs  of  tailzie  to  set  tacks,  during  their  own  lifetimes, 
or  the  lifetimes  of  the  receivers  thereof,  the  same  being 
set  without  diminution  of  the  rental." 

In  the  Queensberry  entail  there  was  a  proviso,  that 
"  the  heirs  should  not  set  tacks  nor  rentals  for  any  longer 
space  than  the  setter's  lifetime,  or  for  nineteen  years, 
and  that  without  diminution  of  the  rental  at  the  least  for 
the  just  avail  at  the  time." 

The  late  Duke  of  Queensberry  had,  many  years  before 
his  death,  granted  several  leases  of  farms  forming  part 
of  the  Neidpath  or  March,  and  the  Queensberry  entailed 

(a)  Bell  on  Leases,  p.  111. 
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estates,  at  low  rents,  (not  less  nominally  than  the  rentd 
at  which  the  lands  had  been  previously  let,)  and  taken 
large  grassums.  The  Earl  of  Wemyss  was  the  next  sub- 
stitute heir  entitled  to  succeed  to  the  Neidpath  or  March 
estate,  and  the  late  Duke  of  Buccleuch  the  next  heir 
entitled  to  succeed  to  the  Queensberry  estate.  Actions 
having  been  brought  for  the  purpose  of  ascertaining  the 
efficacy  of  those  different  leases,  certain  cases  were  se- 
lected for  trial,  which  were  intended  to  govern  the  class 
to  which  they  belonged.  Under  the  March  entail  was 
the  case  of  Whiteside,  where  a  liferent  lease,  permitted 
by  the  entail,  had  been  taken  without  grassum  at  the 
rent  reserved  under  a  previous  lease  of  fifty-seven  years, 
which  was  surrendered  with  a  considerable  grassum. 

Another  case  was  that  of  Edstoun,  in  which  there  was 
a  thirty-one  years'  lease,  or  in  case  that  should  be  found 
beyond  the  power,  then  it  was  to  be  a  lease  alternately  for 
twenty-nine,  twenty-seven,  twenty-five,  twenty-one,  or 
nineteen  years,  whichever  of  the  said  several  terms  of 
years  short  of  thirty-one  years  the  Court  of  Session,  or 
House  of  Lords,  should  find  to  be  the  longest  period  of 
those  above  specified,  for  which  the  duke  had  power  to 
grant  a  valid  lease.  This  lease  also  was  granted  with- 
out grassum  at  the  former  rent,  reserved  upon  a  fifty- 
seven  years'  lease,  which  was  surrendered  with  grassum. 

The  first  division  of  the  court,  before  whom  the  cases 
depended,  decided  that  the  Whiteside  and  Edstoun  leases 
were  bad  on  account  of  the  grassum  taken  on  the  fifty- 
seven  years'  leases  for  which  they  were  substitutes, 
grassum  being  a  conversion  of  the  rent  into  a  fine,  or 
price,  to  the  prejudice  of  the  succeeding  heirs,  and  an 
alienation  pro  tanto  of  the  profits  of  the  estate.  They 
were  also  held  as  bad  on  the  ground  of  fraud  on  the  en- 
tail, in  which  the  tenants  were  implicated.  It  was  like- 
wise found  in  the  case  of  Edstoun  that  the  tack  in  ques- 
tion, and  others  then  before  the  court,  were  not  entered 
into   in  the  fair,  rational^   and  husbandlike  adminis- 
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tration  of  the  estate,  but  for  the  purpose  of  forestalling 
the  rents  and  profits  thereof,  which  would  otherwise 
have  belonged  to  succeeding  heirs  of  entail,  and  thereby 
enriching  the  duke  at  their  expence,  by  enabling  him 
to  draw  from  the  estate  more  than  the  value  of  his  own 
liferent  interest  in  the  fruits  of  it.  (a) 

From  these  decisions  the  executors  of  the  late  duke 
appealed. 

The  late  Duke  of  Queen  sherry  also  granted  several 
leases  of  farms  on  the  Queensberry  estates  for  nineteen 
years,  taking  large  grassums.  These  leases  were  divided 
into  four  classes.  The  first  was  that  of  leases,  granted 
to  the  tenants  in  those  tacks  which  were  current,  or  to 
strangers  under  the  burthen  of  the  current  tacks,  and 
with  obligations  in  both  cases  to  grant  a  new  lease  for 
nineteen  years  annually  during  the  duke's  life.  The 
second  class  consisted  of  leases  granted  under  a  similar 
obligation  to  renew  where  the  current  leases  had  ex- 
pired. The  third  was,  of  leases  granted  without 
an  obligation  to  renew,  but  where  the  current  leases 
were  not  near  their  natural  expiration ;  and  the  fourth 
was,  of  leases  without  obligation  to  renew,  and  not 
granted  till  the  previous  leases  had  expired.  On  the 
validity  of  these  leases  being  tried  by  an  action  of  de- 
clarator, brought  by  the  executors  of  the  late  Duke  of 
Queensberry,  the  second  division  of  the  Court  of  Session 
sustained  them,  holding  that  the  heir  in  possession  was 
entitled  to  take  grassum,  not  being  specially  prohibited 
from  doing  so,  inasmuch  as  the  rents  of  the  estate  had 
not  been  actually  diminished  below  what  they  were 
when  he  succeeded. 

From  this  decision  the  Duke  of  Buccleuch  appealed^ 

An  action  of  reduction  of  several  of  the  leases  on  the 
Queensberry  estate  had  likewise  been  brought  by  the 
Duke  of  Buccleuch,  and  one  case  was  selected  for  trial, 

(fl)  Earl  of  Wemyss  v.  Executors  of  the  Duke  of  Queensberry,  May  25, 
1813,  Fac.  Coll. 
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in  which  there  was  an  obligation  of  annual  renewals. 
The  court  here  assoilzied  the  defender,  and  from  that 
decision  the  Duke  of  Buccleuch  also  appealed,  (a) 

The  two  divisions  of  the  court  had  thus  given  diflFerent 
decisions  on  this  very  important  question.  Upon  these 
cases  coming  to  be  heard  in  the  House  of  Lords,  a  remit 
was  made  for  the  purpose  of  taking  the  opinion  of  the 
whole  court  upon  certain  points.  In  the  opinion  of  a 
majority  of  the  judges  these  leases  were  valid,  and  the 
objection  to  them  founded  on  the  grassum  which  had 
been  taken  was  not  sustainable.  The  judges  who  main- 
tained this  opinion  considered,  that  this  was  one  of  the 
cases  where  the  doctrine  of  strict  interpretation  applied, 
that  the  prohibition  to  alienate  did  not  reach  a  trans- 
action of  the  nature  which  had  taken  place,  and  con- 
sequently, as  the  heir  in  possession  was  undoubted  fiar 
and  proprietor  of  the  estate,  except  where  he  was  spe- 
cially limited,  that  there  was  no  principle  upon  which 
it  could  be  contended  that  the  leases  were  reducible. 
The  judges  who  were  opposed  to  the  validity  of  the  leases 
held,  that  although  the  principle  of  strict  interpretation 
might  be  applied  in  judging  whether  a  prohibition  was 
properly  conceived  or'not,  yet  when  this  was  established, 
it  was  to  be  interpreted  in  a  fair  and  rational  manner, 
consistent  with  the  intention  of  the  maker  and  the 
meaning  of  the  deed  ;  and  therefore,  as  the  conversion 
of  the  rents  of  the  estate  into  a  price  instantly  paid  by 
the  tenant  was  an  alienation.of  the  uses  and  profits  of  the 
estate,  the  leases  granted  for  grassum  were  to  be  con- 
sidered as  in  contravention  of  the  entail.  The  judges 
who  agreed  in  this  opinion  also  coincided  in  thinking  that 
the  taking  of  grassum  was  a  fraud  upon  the  entail,  (b) 

The  House  of  Lords,  in  determining  these  questions, 
considered  grassum  as  an  anticipation  of  rent,  and  that 

(a)  Executors  of  Duke  of  Queensberry  y.  Duke  of  Buccleuch  and  Queens- 
berry.  Duke  of  Buccleuch  v.  Queensberry  and  Hyslop,  7th  March,  1816, 
Fac.  Coll.  (6)  Sandford  on  Entails,  IQO. 
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the  prohibition  against  alienation  must  affect  leases  which 
did  not  reserve  to  the  person  succeeding  the  same  benefit 
which  was  stipulated  in  favour  of  the  person  who  granted 
them.  They  seem  also  to  have  been  of  opinion,  on  the 
question  of  administration,  that  it  was  necessary  it 
should  be  fair  and  rational,  with  a  view  to  the  interest 
of  the  succeeding  heirs,  of  which  a  good  criterion  was, 
that  the  heir  in  possession  did  not  take  more  for  himself, 
than  he  reserved  for  his  successor.  They  had  some 
difficulty,  however,  in  agreeing  to  all  the  findings  of  the 
Court  of  Session  in  the  March  case,  and  therefore  their 
judgment  was  in  the  following  terms. 

They  found,  **  that  the  said  William,  Duke  of  Queens- 
beiry,  had  not  power  by  the  entail  founded  upon  by  the 
parties  in  this  cause  to  grant  tacks,  partly  for  yearly 
rents,  and  partly  for  prices  or  sums  of  money  paid  to 
himself,  and  that  tacks  granted  by  him  upon  the  sur- 
render of  former  tacks,  which  had  been  granted  partly 
for  yearly  rents,  and  partly  for  prices  or  sums  of  money 
paid  to  himself,  as  between  the  persons  claiming  under 
the  entail,  ought  to  be  considered  as  set  with  evident 
diminution  of  the  rental,  and  it  is  ordered  that  with  this 
finding,  the  cause  be  remitted  back,  to  do  therein  as 
may  be  just  and  consistent  herewith/'  (a) 

A  similar  judgment  was  pronounced  in  the  case  of 
Edstoun,  as  to  those  leases  which  had  been  granted  for 
alternative  periods,  and  which  were  tainted  with 
grassum.  (a) 

When  there  is  a  prohibition  to  alienate,  although  it 
be  not  accompanied  with  an  injunction  against  dimi- 
nishing the  rental,  the  heir  in  possession  cannot  divert 
from  the  next  heir  any  part  of  the  rents  which  may  be- 
come due  after  his  death,  either  by  anticipating  them  in 
the  way  of  grassum,  or  specifying  a  nominal  rent  in  the 


(a)  Sir  J.  Montgomery  v.  Earl  of  Wemyss,  House  of  Lords,  July  12th, 
1819,  I  Bligh's  App.  Gas.  339»  531. 
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tack,  and  stipulating  for  further  annual  payments  in  the 
shape  of  bonds  or  bills  becoming  periodically  due. 
Upon  this  principle  he  cannot  do  any  act  by  which  the 
true  value  of  the  property  is  diminished,  unless  it  is 
shown  to  be  done  in  the  necessary  and  rational  exercise 
of  the  right  of  possession  and  power  of  adminis- 
tration, (a) 

An  heir  of  entail  who  grants  leases  out  of  love  and 
favour,  below  their  just  value,  as  if  one  were  to  grant  a 
lease  to  a  relation  at  £2000  per  annum,  that  he  might 
relet  the  land  at  £5000,  or  who  grants  leases  at  low 
rents,  out  of  pique  to  his  successors,  or  the  like,  no  less 
effectually  serves  his  own  end  at  the  expence  of  his 
successors,  than  if  he  took  a  grassum,  and  equally  departs 
from  the  principle  of  a  fair  administration  of  the  pro- 
perty, and  therefore  such  leases  would  fall  under  the 
same  rule,  (b) 

The  heir  in  possession  is,  as  fiar  of  the  entailed  estate 
during  his  life,  entitled  to  exercise  those  powers  of 
administration  which  belong  to  the  possession  of  pro- 
perty, unless  where  he  is  specially  restrained.  He  may 
cut  down  wood  without  any  regard  to  its  effect  on  the 
beauty  or  value  of  the  property  ;  he  may  work  quarries 
and  mines,  and  grant  leases  for  such  a  length  of  time 
as  is  warranted  in  fair  and  rational  administration,  (c) 

These  powers  terminate  with  his  death.  He  cannot 
transmit  to  his  executors,  or  to  any  third  persons  so  as 
to  be  made  eflfectual  after  his  death,  the  right  of  felling 
timber.  Thus  where  the  heir  in  possession  had  sold  all 
the  growing  timber,  with  liberty  to  the  purchaser  to  cut 
it  any  time  before  1763,  and  the  contract  was  not  pro- 
duced until  after  his  death,  it  was  decided  that  the 
trees  could  not  be  cut  by  the  purchaser,  (d) 

(a)  Queensberry  Leases,  1  Bligh's  App.  Cas.  339. 
(6)  Hamilton  v.  Scott  Waring,  July  24th,  1820,  2  Bligh,  196,  et  seq. 
(c)  Hamilton  v.  Lady  Oxford,  Feb.  I6th,  1767.      Sandford,  162. 
(rf)  Lord  Cathcart  v.  Schaw,  Jan.  3l8t,  1735,  Diet.  15,399.     Stewart  v. 
Executors  of  Stewart,  June  25th,  1761,  Diet.  5436. 
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An  obligation  to  grant  a  lease,  unless  it  be  followed, 
by  possession,  is  not  binding  on  the  succeeding  heir,  (a) 

The  heir  cannot  grant  a  lease  of  the  mansion  house 
for  a  longer  period  than  his  own  life,  (b) 

The  heir  in  possession  cannot,  under  colour  of  doing 
that  which  is  permitted  or  not  prohibited  by  the  deed 
of  entail,  do  what  is  really  contrary  to,  or  in  fraud  of 
its  prohibitions,  (c) 

The  barony  of  Ellon,  containing  a  variety  of  lands, 
and  the  mansion  house  called  Ellon  Castle,  was  entailed 
in  favour  of  William  Gordon,  and  a  number  of  substi- 
tutes, of  whom  Alexander  Gordon  was  one.  The  deed 
prohibited  the  institute  and  the  heirs  of  entail  ^^  to  sell, 
alienate,  and  impignorate,  or  dispone  the  lands,  baronies, 
and  estates  above-mentioned,  or  any  part  thereof,"  &c. 
William  Gordon,  having  advertised  the  materials  of 
the  mansion  house  for  sale,  Alexander  Gordon  and  the 
other  substitutes  of  entail  pursued  a  suspension  and 
interdict  against  Mr.  Gordon,  to  prevent  the  sale,  which 
was  unanimously  granted  by  the  court,  (c) 

The  entail  of  the  Roxburghe  estates  contained  a  pro- 
hibition against  alienation,  disposition,  contracting  debt, 
or  doing  any  thing  in  hurt  of  the  tailzie  and  succession, 
in  whole  or  in  part ;  but  there  was  likewise  a  power 
granted  to  the  heirs  of  entail,  "  to  grant  feus,  tacks, 
and  rentals,  of  such  parts  and  portions  of  the  said  estate 
as  they  should  think  fitting,  provided  the  same  were 
made  without  any  diminution  of  the  lands  and  others, 
as  the  same  should  happen  to  pay  at  the  time  the  heir 
granter  should  succeed  thereto.*' 

In  the  exercise  of  this  power  the  heir  of  entail  in 
possession  granted  to  the  same  individual  sixteen  feus 
of  parts  and  portions  of  the  estate,  comprehending  in 

(a)  Sandford  on  Entails,  163. 

{b)  Lord  Cathcart  ▼.  Schaw,  Jan.  31  st,  1735,  Diet.  15>399.      Leslie  t. 
Orme,  March  2nd,  1796,  Diet.  15,530. 
(c)  Gordon  v.  Gordon,  Jan.  24th,  1811,  Fac.  Coll. 
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all,  the  whole  of  the  estate.  At  the  same  time  the  grantee 
entered  into  a  contract  that  the  feued  lands  should  be 
entailed  upon  a  new  series  of  heirs,  designated  by 
the  granter,  who  should  have  the  entire  use  and  enjoy- 
ment during  his  life.  An  entail  was  accordingly  made 
in  the  terms  of  the  obligation,  and  other  deeds  likewise 
granted. 

Upon  the  death  of  the  Duke  of  Roxbui^he,  who 
granted  these  feu-dispositions,  a  reductibn  was  raised  by 
the  next  substitute  of  these  deeds  ;  one  of  the  grounds 
on  which  the  reduction  was  pursued,  was  ^'  that  they 
were  so  many  contrivances  to  defeat  the  entail  of  1648, 
by  the  fetters  of  which  the  late  duke  was  bound,^' 

On  this  the  court  found,  ''  That  the  deeds  challenged 
were  not  granted  in  due  exercise  of  the  reserved  powers 
of  the  entail  of  granting  feus,  tacks,  and  rentals,"  and 
therefore  reduced  them. 

The  question  was  appealed,  and  remitted  by  the  House 
of  Lords,  who  directed  the  court  to  state  specifically 
the  reasons  upon  which  they  founded  their  judgment. 

A  decision  was  then  pronounced,  in  which  it  was 
stated  as  one  of  the  chief  reasons  for  decree  of  reduction 
being  pronounced,  that  the  sixteen  feus  ' '  cannot  be 
held  as  real  feus  or  dispositions  inter  vivos,  conferring 
an  indefeasible  right  of  property  de  pr(Bsenti  on  the  de- 
fender, but  as  settlements  of  succession,  to  take  effect 
only  after  the  death  of  the  duke,  and  made  in  order  to 
accomplish  an  alteration  of  the  order  of  succession  pre- 
scribed  by  the  aforesaid  entail  of  1648,  contrary  to  the 
prohibitions  contained  therein  against  altering  the  order 
of  stuxession  of  the  heirs  thereby  called. "  (a) 

This  judgment  was  affirmed  in  the  House  of  Lords, 
and  the  same  reason   assigned  for  the  ultimate    de- 
cision. (6) 
In  stating  his  reasons  for  the  judgment,  (c)  Lord  Eldon 

(a)  2  Dow's  App.  Cas.  164.  (A)  lb.  230.  (c)  lb. 
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says,  *  *  that  this  power  of  feuing,  as  well  as  that  of 
leasing,  was  to  be  exercised  for  the  purposes  of  a 
rational  administration  of  the  entailed  estate,  and  that 
therefore  these  sixteen  feus,  constituting  in  reality  one 
feu  of  the  d(minium  utile  of  the  entire  estate,  could  not 
on  that  ground,  independent  of  the  other  parts  of  the 
transaction,  be  supported.  Second^  it  appeared  to  him 
that  the  real  intention  was  not  to  feu,  but  under  the 
colour  of  feumg^  to  alter  the  order  of  succession^  which 
the  law  would  not  permit  to  be  done  under  that  colour. '' 

The  doctrine  is  thus  stated  by  Lord  Gillies :  "  I  have 
no  doubt  that  fraud  may  be  done  to  an  entail,  but  an 
entail  can  only  be  defrauded  by  an  act  of  contravention 
done  by  the  heir,  in  a  way  by  which  he  avoids,  or  tries 
to  avoid  detection.  In  this  way  deeds  may  be  granted 
by  an  heir  of  entail,  as  to  which,  when  they  are  duly 
investigated,  it  may  appear  that  they  ought  to  be  con- 
sidered as  granted  in  fraud  of  the  entail,  and  if  this  be 
sufficiently  ascertained,  I  have  no  doubt  that  such  deeds 
ought  to  be  reduced  and  set  aside,  just  as  much  as  if 
Uiey  had  been  in  avowed  and  direct  contravention  of  the 
entail/'  (a) 

No  device  can  be  supported  which  has  for  its  object 
to  render  nugatory  an  express  prohibition,  (b) 

If  the  heir  of  entail  hold  debts  personally  against  the 
estate,  or  acquire  a  right  to  them,  or  if  he  pay  off  the 
debts  of  the  entailer  by  means  of  his  own  funds,  and 
take  an  assignment  of  them,  they  are  not,  unless  an 
obligation  to  pay  them  be  inferred  from  his  right,  ex- 
tinguished in  his  person  conftmonCj  but  the  right  to 
them  will  go  to  his  own  representatives,  (c)      But  if  a 


{a)  In  the  Qtieensberry  Case. 

(6)  M'Kenzie  v.  Stewart,  July  1st,  1752,  Diet.  7443.  Denhamy.  Wilson, 
Jan.  ISth,  1761,  Diet.  15,512.  BaiUie  v.  Sutherland,  1801,  Diet.  App. 
Tailzie. 

(c)  Gordon  v.  Maitland,  Dec.  Ist,  ]757>  Diet.  15,411.  Kar  v.  Tumbull, 
Feb.  16th,  1758,  Diet.  15>551. 
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simple  discharge  is  taken,  without  any  assignation  or 
conveyance  to  the  right,  the  debt  will  be  held  to  be 
extinguished  by  the  presumed  intention  of  the  party,  (a) 

An  heir  had  paid  off  the  entailer's  debts,  without 
taking  an  assignment,  but  contracted  some  debts  in 
lieu  of  those  discharged,  and  granted  bonds  of  pro* 
vision  to  his  children,  the  entail  having  authorized  a 
sale  of  such  parts  of  the  lands  as  might  be  necessary  to 
discharge  the  entailer's  debts.  His  son  brought  a 
process  of  declarator  against  the  substitutes  for  power 
to  sell  in  terms  of  the  entail,  in  order  to  discharge  the 
debts  and  obligations  which  his  father  had  incurred  by 
paying  those  of  the  entailer.  The  court  authorized  the 
sale  to  the  extent  of  the  entailer's  debts,  (b) 

Every  such  sale  must  be  conducted  judicially  before 
the  Supreme  Courts,  the  substitutes  being  all  called  as 
parties.  But  when  there  is  no  power  of  sale  contained 
in  the  entail,  an  act  of  Parliament  is  necessary.  In 
that  case,  though  the  debts  be  specified  in  the  act,  that 
will  not  bar  a  process  of  count  and  reckoning  at  the  in- 
stance of  the  substitutes,  to  show  that  the  debts  were 
fictitious,  or  did  not  all  affect  the  entailed  property. 
The  principle  is,  that  an  act  of  the  legislature  is  never 
intended  to  sanction  fraud.  (&)  It  was  held  that  though 
the  heir  of  an  entail,  with  the  statutory  requisites,  can- 
not, without  an  act  of  Parliament,  bring  the  property  to 
sale  for  the  entailer's  debts,  unless  power  be  given  by 
the  entail,  yet  that  where  the  tailzie  continues  a  per- 
sonal deed,  an  heir  apparent  may  bring  the  estate  to 
sale,  under  the  act  of  1695,  c.  24.  (c) 

The  heir  of  entail  has  derived  from  the  interposition 
of  the  legislature  powers  which  he  could  not  have  exer- 
cised consistently  with  the  provisions  of  the  entail.     By 

(a)  Wauchope  v.  Roxburghe,  Dec.  14th,  1815,  Fac.  Coll.      Peterburrow, 
Feb.  4th,  1736,  Diet.  3086. 
(6)  McKenzie  v.  Stewart,  July  let,  1752,  Diet.  7443. 
(c)  Mitchell,  &c.  y.  Tarbutt,  Feb.  4th,  1809,  Fac.  Coll. 
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the  statute,  10  Geo.  3,  c.  51,  he  may,  in  certain  cases, 
and  under  specified  conditions,  grant  improving  leases  for 
thirty-one  years,  or  for  fourteen  years,  and  one  existing 
life,  or  for  two  existing  lives  and  that  of  the  survivor. 

Building  leases  of  a  limited  extent  of  ground,  and 
under  strict  conditions,  may  be  granted  for  ninety-nine 
years.  The  statute  also  allows  the  heir  to  render  three- 
fourths  of  his  outlay  in  improving  the  estate  a  burthen 
upon  his  successors  in  the  tailzie,  to  the  extent  of  four 
years'  free  rent  of  the  estate,  at  his  death.  The  statute 
contains  many  provisions  intended  to  prevent  an  abuse 
of  the  powers  which  it  confers,  and  if  the  forms  be  not 
strictly  followed,  the  right  of  recourse  is  lost,  (a)  It  also 
provides,  that  after  the  sum  so  allowed  to  be  expended 
shall  once  have  been  declared  a  burthen  on  the  suc- 
cessors in  the  entail,  no  farther  claim  for  expenditure 
shall  be  permitted  under  the  act.  It  likewise  empowers 
the  heir  in  possession  to  build  a  mansion-house,  or 
offices,  upon  the  estate,  or  to  enlarge  them,  and  to  make 
three-fourths  of  the  sum  expended  a  burthen  on  his 
successors,  provided  the  claim  shall  not  exceed  two 
years*  rent  of  the  estate,  as  at  the  first  Whitsunday  after 
the  death  of  the  heir  who  expended  the  money.  Where 
the  entail  comprehends  different  estates,  and  there  is  a 
mansion-house  on  one  of  them,  the  heir  is  entitled  by 
the  act  to  erect  another  on  any  of  the  other  estates,  (b) 
The  regulations  on  this  head  are  similar  to  those  en- 
joined in  regard  to  improvements.  The  claim  for  the 
outlay  by  the  heir  may  be  made  by  the  improver's 
executors,  &c.,  against  his  successors  in  the  estate, 
within  a  year  of  his  death,  and  if  it  be  not  paid,  an 
action  may  be  raised  within  three  months  thereafter. 
On  decree  the  amount  may  be  recovered,  with  interest, 

(a)  Elliot,  22nd  Jan.  1793,  Diet.  15,622.  Finlayson  y.  Monro,  12th  Dec. 
1821,  Fac.  Coll.    Campbell,  15th  May,  1822.  Fac.  Coll. 

(jb)  Stirling  ▼.  DabTmple,  14th  Dec.  1814,  Fac.  CoU.  Stair,  b.  2,  tit.  3, 
p.  275,  note.  « 
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by  every  mode  of  diligence  except  adjudication  of  the 
estate.  But  the  succeeding  heir  has  a  right  to  be  ex- 
onerated, by  making  over  one-third  of  the  free  rent 
till  the  demand  is  satisfied.  To  that  extent  the  repre- 
sentatives of  the  improver  have  a  preference  over 
the  rents.  The  claim  to  the  third  of  the  rents  is  valid 
against  every  successor  till  the  debt  is  extinguished .  If 
any  heir  have  paid  more  than  the  third  of  the  rent 
during  his  time,  his  executors,  &c.,  may  sue  the  next 
heir  for  the  excess.  If  the  improvers,  executors,  &c., 
do  not  make  a  demand  within  two  years  of  his  death, 
and  in  the  event  of  non-payment,  do  not  bring  an  action 
within  six  months  thereafter,  and  the  heir  in  possession 
dies  without  their  having  obtained  payment,  they  have, 
to  the  extent  of  the  third  of  the  rent  which  would  have 
been  exigible  from  him,  no  claim  against  his  successors 
in  the  estate,  though  they  have  against  his  personal 
representatives,  and  his  other  property.  Where  the  heir 
succeeding  the  improver  in  the  entailed  property  repre- 
sents him  generally,  the  claim  becomes  extinct  in  his 
person  oonfusianej  and  cannot  be  again  set  up.  (a) 

To  facilitate  the  recovery  of  money  so  expended,  the 
statute  authorizes  the  improver  or  builder,  after  he  has 
completed  the  improvements  or  buildings,  to  call  the 
heir  next  entitled  to  succeed  after  the  heirs  of  his  own 
body,  in  an  action  of  declarator  before  the  Court  of 
Session,  or  process  before  the  sheriff  of  the  county,  to 
have  the  amount  ascertained  as  a  charge  against  his 
successors,  and  if  the  decree  of  the  sheriff  be  not  sus- 
pended within  six  months,  or  if  it  be  a  decree  of  the 
Court  of  Session,  unless  it  be  appealed  within  twelve 
months,  the  judgment  is  definitive. 

This  statute  also  allows,  on  certain  conditions,  ex- 
changes, or  excambions  of  land,  provided  they  do  not 
exceed  thirty  contiguous  acres  of  arable,  or  a  hundred 
of  pasture. 

(a)  Stair,  b.  2,  tit.  3,  p.  275,  note. 
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By  the  59th  Geo.  3,  c.  61,  every  heir  of  entail  on 
whom  the  assessment  for  building  jails  shall  be  made, 
has  a  claim  against  his  successors,  payable  after  his 
death,  for  three-fourths  of  the  sum,  on  the  same  prin- 
ciple as  the  preceding. 

By  the  act  42  Geo.  3,  c.  116,  (a)  the  heir  is  enabled 
to  sell  or  burthen  the  lands  for  redemption  of  the 
land  tax.  If  more  land  be  sold  than  is  necessary,  the 
surplus  must  be  re-vested  in  land,  or  in  such  securities 
as  leave  the  annual  rent  only  to  the  heir  in  possession. 

By  the  General  Turnpike  Act  for  Scotland,  (6)  the 
proprietor  of  an  entailed  estate  is  entitled  to  borrow 
money  for  making,  &c.,  any  turnpike  road,  or  building 
any  bridge  on  the  same,  or  to  advance  the  money  him- 
self, and  * '  to  render  the  same  a  burthen  upon  the  en- 
tailed estate  and  the  succeeding  heirs  of  entail,"  ^ '  till 
repaid  out  of  the  tolls  and  duties  levied  on  such  turnpike 
road,"  provided  the  same  "  shall  not  exceed  one  year's 
free  rent  of  the  entailed  lands  of  such  proprietors,  in 
each  parish  respectively  through  which  any  such  turnpike 
road,  or  any  part  thereof,  shall  run,  or  in  which  any 
such  bridge  or  any  part  thereof  shall  be  built." 
The  heir  in  possession  shall  be  obliged  to  keep  down 
the  interest  of  the  money  so  borrowed  or  advanced.  The 
creditor  is  entitled  to  use  every  remedy  against  the 
estate  except  adjudication,  (o) 

The  act  5  Geo.  4,  c.  87,  empowers  heirs  of  tailzie  to 
make  provisions  for  their  wives  (or  if  heirs  female,  for 
their  husbands)  and  children  where  they  are  restrained 
by  the  entail.  In  regard  to  the  wife,  the  heir  may  make 
the  provision  to  the  extent  of  one-third  of  the  free 
rental,  and  infeft  her  in  a  liferent,  after  deducting 
public  burthens,  liferent  provisions,  they  early  interest 
of  debts  and  provisions  including  the  interest  of  pro- 

(«)  Sect.  61,  2,  3,  4,  6,  6,  101.  (6)  4  Geo.  4,  c.  49,  §  25. 

(c)  Stair,  b.  2,  tit.  3,  p.  375,  note. 
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visions  to  children  made  under  the  authority  of  the 
same  statute,  and  the  yearly  amount  of  all  other  bur- 
thens at  his  death.  Female  heirs  may  make  provisions 
for  their  husbands,  and  infeft  them  in  liferent  to  the 
extent  of  one  half  of  the  yeai'ly  rental,  under  all  the 
deductions  applicable  to  the  other  case,  if  there  be 
no  other  subsisting  liferent  provisions  to  husband  or 
widow ;  but,  if  there  be,  then  to  the  extent  of  a  third  of 
the  free  rental  only.  But  it  is  expressly  provided,  that 
only  two  different  provisions  shall  subsist  at  one  time. 
To  such  of  the  children  as  do  not  succeed  to  the  estate, 
the  heir  may  grant  bonds  of  provision,  or  obligations,  at 
the  following  rate,  which  shall  bind  his  successors  in 
payment  out  of  the  rents.  Where  there  is  one  child 
only,  to  the  extent  of  one  year's  free  rent,  after  deducting 
liferent,  provisions,  and  all  other  burthens,  including 
those  authorized  by  the  act ;  where  there  are  two  chil- 
dren, to  the  extent  of  two  years'  rent,  and  where  there 
are  three,  to  that  of  three  years'  rent,  under  all  the 
burthens  specified.  Those  provisions  are  declared  to  be 
effectual  only  to  such  of  the  children  as  shall  survive 
the  granter,  or  of  whom  the  wife  shall  be  then  pregnant, 
unless  the  provision  shall  have  been  settled  in  the  con- 
tract of  marriage  of  any  child  who  predeceases  the 
granter,  and  on  the  express  condition  that  it  should  be 
effectual  though  that  child  should  die  before  the  granter. 
Where  any  of  the  children  so  provided  for  succeed  to 
the  estate,  the  provision  is  extinguished  confumne^  and 
never  can  be  set  up  against  any  succeeding  heir.  Where 
the  provisions  exceed  the  limited  extent,  they  must  be 
restricted,  and  where  they  are  to  the  full  amount,  no 
further  provisions  can  be  granted  by  any  other  heir  till 
they  are  diminished,  and  only  to  the  extent  of  the  dimi- 
nution, or  extinction.  No  provisions  under  the  act  are 
allowed  to  affect  the  fee.  The  children  may  demand 
payment  from  the  next  heir  after  the  expiration  of  a 
year  from  the  granter's  death,  with  interest  from  the 
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time  at  which  the  right  of  the  succeeding  heir  to  the 
rents  commenced,  and  if  payment  be  not  made  within 
three  months  thereafter,  may  raise  an  action  in  the 
Court  of  Session,  to  compel  him  to  pay.  On  decree, 
they  may  use  every  species  of  diligence,  except  adjudi- 
cation of  the  estate.  But  it  is  provided,  that  the  suc- 
cessor to  the  estate  shall  be  entitled  to  be  discharged  of 
any  suit  for  those  provisions  by  assigning  a  third  of  the 
clear  rents  or  proceeds  of  the  entailed  estate  in  payment 
of  the  whole. 

Where  the  entail  admits  of  provisions,  the  heir  may 
enlarge  them  to  the  extent  to  which  they  are  allowed  by 
this  act,  and  it  is  provided,  that  the  heir  shall  not  by 
those  provisions  and  what  may  be  claimed  under  the 
10th  Geo.  3,  c.  51,  be  deprived  of  more  than  two-thirds 
of  the  free  yearly  rent. 

Rent  derived  from  coal  and  lime  falls  under  the  prin- 
ciple of  rent  applicable  to  this  case,  (a) 

The  enactments  of  the  act  of  1685,  in  prescribing  the 
forms  by  which  alone  the  deed  of  entail  can  be  made 
real  and  effectual,  and  the  estate  protected  from  the 
onerous  deeds  of  the  heir  in  possession,  do  not  affect 
the  power  of  the  granter  to  impose  any  conditions  he 
may  think  proper  on  those  to  whom  he  destines  his  suc- 
cession. The  heir,  by  accepting  the  property  disponed, 
takes  it  upon  the  provisions  to  which  it  is  subject,  {b) 

When  there  is  a  prohibition  constituting  a  right  in 
favour  of  another,  if  the  heir  act  contrary  to  it 
he  becomes  liable  ad  id  quod  interest^  and  if  a 
penalty  be  annexed  to  the  prohibition,  he  incurs  it.  If 
the  settler  prohibit  his  heirs  from  selling  the  estate, 
or  contracting  debt  upon  it,  and  declare  that  the  con- 
sequence of  the  contravention  of  either  prohibition  shall 
be  a  forfeiture  of  the  estate  in  favour  of  the  next  heir. 


(a)  Douglas,  15th  May,  1822,  Fac.  CoU. 
(6)  Sandford,  277. 
VOL.  II.  U 
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the  heir  in  possession,  guilty  of  such  a  contravention, 
will  be  deprived  of  the  estate  upon  a  declarator  of 
irritancy. 

The  deed  may  want  the  formalities  to  give  it  the  pro- 
tection of  the  statute,  and,  therefore,  may  be  no  bar  to 
the  claims  of  onerous  creditors ;  still,  however,  it  may 
afford  to  the  substitute  the  right  of  obtaining  a  de- 
clarator of  irritancy  against  the  heir  contravening,  (a) 

All  his  acts  are,  however,  valid,  until  a  decree  is 
made  in  the  action  for  irritating  the  contravener's 
rights ;  until  then  he  continues  proprietor. 

The  whole  estate,  therefore,  may  have  been  carried 
off  by  creditors,  or  have  been  sold  before  a  decree  in 
the  declarator  of  irritancy  has  been  pronounced ;  the 
substitutes,  in  that  case,  have  no  other  redress  but  that 
which  they  may  obtain  by  an  action  of  damages  against 
the  heir,  founded  upon  the  obligation  in  their  favour.  (6) 

Irritancy,  in  respect  of  a  prohibition  to  contract  debt, 
is  not  inferred  by  contracting  a  debt,  unless  it  be  made 
real  upon  the  estate,  by  adjudication,  or  otherwise,  (c) 
Neither  is  it  inferred  in  respect  of  a  prohibition  to  sell, 
by  granting  a  disposition,  unless  such  disposition  is 
completed  by  infeftment,  and  done  with  the  intention 
of  alienating  the  property,  (d) 

Irritancy  may  be  incurred,  not  by  an  act  of  the  heir, 
but  by  a  special  stipulation  in  the  entail.  Of  this 
description  is  the  stipulation,  that  if  the  heir  succeed  to 
a  title,  or  to  some  particular  estate,  the  succession  is  to 
devolve  upon  the  next  substitute  pointed  out  in  the 
deed. 

Although  a  deed  of  contravention  has  been  com- 
mitted, yet  if  that  deed  no  longer  be  an  existing  burthen 
on  the  estate,  no  declarator  of  irritancy  can  be  pursued. 

(a)  Willison  v.  Callender,  26tli  Feb.  1724,  Diet  15,369.    Bankton,  585. 
(ft)  Lothian  V.  Willyson,  lath  Feb.  1725,  Diet.  15,554. 

(c)  Scott  of  Galla,  ISth  July,  1722,  Diet.  15,553. 

(d)  Maelauchlan  v.  Maelauchlan,  27th  Jan.  1768,  Diet.  15,421. 


V 


PROPERTY,  MODIFICATIONS  OF,  OR  ESTATES  THEREIN.   291 

This  happens  when  too  long  a  lease  has  been  granted, 
but  which  has  expired,  or  too  great  a  jointure  provided 
for  the  heir's  widow,  when  she  has  predeceased  him.  (a) 

It  has  been  already  stated,  that  a  substitute,  however 
remote  his  interest,  may  sustain  a  declarator  of  irri- 
tancy, (b) 

The  contravention  does  not  entitle  a  substitute  to 
enter  into  possession  of  the  entailed  estate,  until  he  has 
declared  the  irritancy  against  the  heir  contravening,  (c) 

As  entails  are  strictijurisy  the  penalty  does  not  extend 
to  the  contravener's  descendants,  unless  the  tailzie  spe- 
cially bear  that  he  shall  forfeit  for  them  as  well  as 
himself,  (d) 

In  certain  cases  the  heir  by  whom  an  act  of  contra- 
vention has  been  committed,  and  who  has  thereby  incurred 
a  forfeiture,  is  enabled  to  relieve  himself  from  it  by 
doing  away  with  the  act  or  wrong  in  which  the  contra- 
vention consists.    This  is  called  purging  the  irritancy. 

If  the  irritancy  has  been  incurred  by  not  bearing 
arms,  &c.  the  heir  is  relieved  by  undertaking  to  bear 
them  in  fiiture.  (e) 

If  it  has  been  incurred  by  contracting  debts,  or 
granting  prohibited  tacks,  it  may  be  purged,  in  the  one 
case,  by  the  payment  of  such  debts,  and  in  the  other,  by 
procuring  the  tacks  to  be  annulled.  (/)  It  has  been 
held  that  creditors  who  had  adjudged  the  property, 
instead  of  the  heir's  interest  only,  were  entitled  them- 
selves to  come  forward,  where  the  heir  himself  would 
not,  and  purge  the  iiTitancy  by  restricting  their  dili- 
gence to  his  liferent,  in  order  to  prevent  a  decree  of 

(a)  MaekayT.  Daliymple,  23rd  Not.  1798,  Diet.  11,181.  Stair,  b.  2,  tit.  3, 
p.  270,  note. 

(h)  Dundas  y.  Murray,  29th  Nov.  1774,  Diet.  15,430.  Simpson  v.  Earl  of 
Home,  6th  Jan.  1697>  Diet  15,353.  Irvine  v.  Irvine,  Jan.  1723,  Diet  15,369. 

(e)  Erskine,  b.  3,  tit.  8,  §  32.  (d)  Stair's  Inst.  b.  2,  tit.  3,  p.  272,  note. 

{e)  Gordon,  3rd  July,  1748,  Diet.  7281.  Ross  v.  Monro,  18th  Nov.  1766, 
Diet.  7289.    Stair,  ib. 

if)  Baillie  v.  Denham,  Sandford,  296. 
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declarator  against  their  debtpr^  which  by  resolving  his 
right  subverted  theirs,  (a) 

But  the  heir  is  not  permitted  to  purge  the  irritancy, 
unless  it  be  in  his  power  to  restore  every  thing  to  its 
original  situation.  Thus,  if  it  has  been  incurred  by  the 
heir's  not  engrossing  the  clauses  in  his  right  to  the 
estate,  he  will  not  be  allowed  to  purge  it.  This  last  is 
a  complete  deed  of  contravention,  which  cannot  be 
undone,  (b) 

In  the  case  which  has  been  referred  to,  (c)  the  heir  who 
contravened  was  living,  and,  by  the  purgation  which  the 
creditors  offered,  his  right  was  saved  from  forfeiture,  (d) 
Where  the  heir  who  contravened  was  dead,  and  conse- 
quently no  forfeiture  could  take  place,  the  offer  of 
purgation  by  third  parties,  whose  right  was  under 
reduction,  as  contrary  to  the  prohibitions  in  the  entail, 
was  refused.  Thus,  when  a  reduction  has  been  brought 
of  leases  granted  by  the  late  heir  of  entail,  on  account 
of  grassums  having  been  taken,  it  is  not  competent  for 
the  tenant  to  purge  the  irritancy  by  offering  to  extend 
the  grassum  as  so  much  anticipated  rent  over  such  of 
the  years  as  have  to  run.  While  the  contravener  lived, 
it  might  have  been  competent  for  the  acquirer  or  lessee 
in  his  name  to  have  purged  the  irritancy  before  declara- 
tor, but  it  cannot  be  done  after  his  death,  and  a  court 
of  law  cannot  permit  a  proceeding  which  by  the  sem- 
blance of  purgation  renders  the  contract  substantially  a 
thing  different  from  that  contemplated  by  the  parties,  (c) 
On  the  same  principle,  it  is  conceived,  the  tenant  whose 
lease  is  struck  at,  as  beyond  the  proper  duration,  could 
not,  by  restricting  it,  give  it  validity.  (/) 

(a)  Price  y.  Price  and  his  Creditors,  referred  to  in  the  case  of  the  Ex- 
ecutors of  the  Duke  of  Queensberry  y.  Duke  of  Buccleugh,  6th  July,  1 820, 
Fac.  CoU. 

(6)  Sandford,  p.  296,  quoting  Bankton. 

(c)  Stewart  y.  Denholm,  Diet.  7275.  (d)  Price  y.  Price,  supra. 

(e)  Executors  of  Queensberry  y.  Buccleugh,  6th  July,  1820.  Judgment 
affirmed  2nd  July,  1821, 1  Shaw's  Appeal  Cases,  p.  59#  et  seq. 

(/)  Stair,  b.  2,  lit.  3,  272,  note. 
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The  Queensberry  leases  having  been  set  aside,  an 
action  of  damages  was  brought  at  the  instance  of  one  of 
the  heirs  of  tailzie,  for  the  loss  sustained  by  him  in 
having  been  so  long  kept  out  of  the  due  enjoyment  of 
the  estate.  But  the  action  was  dismissed,  on  the  prin- 
ciple, that  the  act  of  1685  pointed  out  the  proper  remedy, 
namely,  a  declarator  of  irritancy  during  the  contra- 
vener's  life,  and  that  the  heir  having  neglected  that,  was 
not  entitled  now  to  insist  on  reparation  from  the  contra- 
vener's  representatives,  (a) 

The  general  principleof  liability  in  damages  upon  the 
personal  obligation  was,  nevertheless,  recognized  by  the 
majority  of  the  court;  and  in  another  case,  where  the  entail 
not  having  been  recorded,  the  statutory  remedy  was  not 
within  the  contravener's  successor's  power,  the  principle 
was  directly  held,  (b)  Foiled  in  the  action  of  damages,  the 
heir  of  entail  sued  the  executors  for  a  proportion  of  the 
grassums,  on  the  principle  of  anticipated  rent,  which 
they  appear  to  have  been  denominated  in  the  House  of 
Lords,  though  the  judgment  bore  only  as  the  express 
ground  of  reduction,  that  the  lands  had  been  let  with  a 
diminution  of  the  rental,  but  the  action  was  likewise 
dismissed,  (c) 

III.  Another  modification  of  fees  in  the  law  of  Scot- 
land is  that  by  which  the  fee  is  granted,  not  to  one  alone, 
but  to  two  or  more  persons  in  conjunct  fee  and  liferent 
and  their  heirs. 

The  effect  of  this  limitation  when  the  grantees  are 
husband  and  wife  has  been  considered,  (d)  When  the 
grantees  are  strangers,  they  are  equal  fiars  during  their 
joint  lives,  as  if  they  had  contributed  equally  to  the  pur- 


(a)  Bnodengh  v.  Executors  of  Queensberry,  13th  Nov.  1823,  3  Sess. 
Rep.  p.  10,  Fac.  Coll. 

(h)  Queensberry  v.  Queensberry's  Executors,  Dec.  15th,  1825,  4  Sess. 
Rep.  320. 

(c)  Feb.  Ist,  1826,  Fac.  Coll.     Stair,  b.  2,  tit.  3,  p.  272,  note. 

id)  Ante,  vol.  1,  p.  441. 
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chase.  But  after  the  death  of  the  first,  the  survivor  has 
the  liferent  of  the  whole,  and  after  the  survivor's  death 
the  fee  divides  equally  between  the  heirs  of  both.  If 
the  right  be  taken  to  two  jointly  and  their  heirs,  without 
any  mention  of  liferent,  the  conjunct  fiars  enjoy  the 
subject  equally  while  both  are  alive,  as  in  the  former 
case.  But  on  the  death  of  the  first,  neither  the  fee  nor 
even  the  liferent  of  this  half  accrues  to  the  survivor,  but 
descends  to  his  own  heir.  In  a  right  taken  to  two 
jointly,  and  the  longest  liver,  and  their  heirs,  the  words 
"  their  heirs'*  are  imderstood  to  denote  the  heirs  of  the 
longest  liver,  and  consequently  though  the  several  shares 
belonging  to  the  conjunct  fiars  are  affectable  by  their 
several  creditors  while  both  are  alive,  yet  upon  the 
death  of  any  one  of  them,  the  survivor  has  the  fee  of  the 
whole  exclusive  of  the  heirs  of  the  predeceased,  not  only 
the  fee  of  his  own  original  share,  but  that  of  the  share 
belonging  to  the  predeceased,  in  so  far  as  it  is  not  ex- 
hausted by  his  debts,  (a)  If  the  right  be  taken  to  two 
strangers,  and  to  the  heirs  of  one  of  them,  he  to  whose 
heirs  the  fee  is  taken  is  the  only  fiar,  the  right  of  the 
other  resolves  into  a  naked  liferent.  All  these  rules 
arise  naturally  from  the  import  of  the  several  expres- 
sions. But  notwithstanding  the  last-mentioned  rule,  a 
father  who  takes  a  right  to  himself  and  his  son  nomi- 
nat'mij  and  to  his  son's  heirs,  continues  the  only  fiar,  and 
the  son  is  barely  an  heir  substitute  to  him,  though  he 
should  be  infeft  by  his  father  on  the  right,  unless  it 
appear  from  the  tenor  of  the  grant  that  his  intention 
was  to  state  it  in  his  son.  (b)  A  disposition  to  the  father 
in  liferent,  with  a  power  to  him  of  disposing  of  the  pro- 
perty, or  of  burdening  it  with  debts,  or  to  a  person  in 


(a)  1  Falc.  206.  RiddeUs/Nov.  6th>  1747>  Diet.  p.  14878.  Erakine,  b.  3, 
tit.  8,  §  35. 

(5)  Lammington,  Diet.  4252.  Feb.  lOth,  1756,  Camming,  Diet.  4268  and 
15,854.  June  23rd,  1779,  Porterfield,  Diet.  4277.  Dec.  7th,  1780, 
Dickson,  Diet.  4269.  March  Ist,  1781,  Cttthbertson,  Diet.  4279.  Wilson, 
Dec.  14th,  18 19,  Fac.  Coll. 
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liferent,  and  to  the  heirs  of  his  body  nascitura  in  fee, 
vests  the  fee  in  the  father,  (a) 

On  the  other  hand,  the  father  will  take  only  a  liferent 
when  the  children  are  in  existence  capable  of  taking 
the  fee,  and  the  right  is  taken  to  the  parent  in  liferent, 
and  the  child  or  children  nominatim  in  fee.  (6)  Where 
the  right  bears  an  express  limitation  of  the  parent's 
interest  to  a  liferent,  as  by  the  expression  "  for  liferent 
use  allenarly  (only),"  or  "  for  liferent  alimentary,"  where 
these  words  ai'e  not  coupled  with  words  importing  a  fee.  (c) 
Even  where  the  children  are  not  yet  born,  if  the  right  be 
taken  to  the  parent  for  liferent  use  allenarly  (only),  and 
the  children  in  fee,  in  such  case,  ex  necessitate  jurisy  the 
property  is  held  to  be  in  the  parent  till  the  existence  of 
the  children.  There  being  no  one  alive  capable  of 
taking  a  fee,  and  the  law  requiring  a  fiar,  a  constructive 
fee  in  trust  for  the  fiar  in  spe  is  held  to  reside  in  the 
parent ;  but  creditors  have  no  right  to  it,  it  is  merely 
fiduciary,  (d)     If  a  trust  be  established  for  the  parents' 

(a)  Clerk  Home,  No.  I,  Frog,  Nov.  25th,  1735,  Diet.  4262.  Lillie,  Feb.  4th, 
I74I,  Diet.  4267.  Fac.  Coll.  July  7th,  1761,  Douglas,  Diet.  4269.  Thomson, 
aflEbrmed  on  appeal,  1  Dow,  417.  Robertson,  Nov.  20th,  1806,  Diet.  v.  Fiar 
Absolute  Limited,  Append.  No.  2.  Pollock,  July  4th,  1806,  lb.  v.  Provision  to 
Heirs,  &c.  Append.  No.  6.  Lindsay's,  Dec.  9th,  1807,  lb.  v.  Fiar,  Append. 
No.  1.  Maxwell,  June  7th,  1822,  S.  and  B.  TumbuU,  Nov.  12th,  1822, 
S.  andD.      Kennedy,  Feb.  19th,  1825,  lb.     Erskine,  b.  3,  tit.  8,  §  35. 

(6)  See  Scott,  &c.  Feb.  14th,  1826,  S.  and  D.  Wilson,  Dec.  14th,  1819. 
Nov.  25th,  1735,  Frog,  Home,  No.  1,  confirmed  Feb.  4th,  1741.  Gumming, 
Feb.  10th,  1756.  March  1st,  1781,  Cuthbertson.  Nov.  20th,  1806, 
Robertson.  July  4th,  1806,  Pollock  v.  Pollock.  Dec.  9th,  1807,  Lindsay. 
Jan.  27th,  1797>  Shanks.  Maicwell  v.  Grieve,  Jan.  7th,  1822,  1  Shaw  and 
B.  509.  Kennedy  v.  Allan,  Feb.  19th,  1825,  3  Shaw  and  Dimbp,  554. 
1  Bell's  Com.  56. 

(c)  Falconer  v.  Wright,  Jan.  22nd,  1824,  2  Shaw  and  Dunlop,  633. 

(cO  Thomson,  1  Dow's  Rep.  417.  March  8th,  1791,  Ross,  mentioned 
in  Fac.  Coll.  July  9th,  1794.  Newlands,  affirmed  on  appeal,  April  26th, 
1798,  Diet.  4289.  Nov.  25th,  1801,  Watherstone,  Diet.  4297.  Harvey, 
May  26th,  1815,  Fac.  Coll.  Falconer,  Jan.  20th,  1825,  lb.  Dundas,  Ja  . 
23rd.  1823,  lb.  Falconer,  Jan.  22nd,  1824.  June  14th,  1781,  Gerran 
Diet.  4402.  March  6th,  1793,  Seton,  Diet.  4219.  Erskine,  I.  2,  t*  I, 
§  4,  and  b.  3,  tit.  8,  $  35. 
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liferent  and  children's  fee,  the  fee  is  in  the  chil- 
dren, (a)  But  where  the  children  are  in  existence,  and 
the  destination  is  to  the  husband  and  wife  in  liferent, 
and  the  children  by  name  in  fee,  reserving  to  the  parent 
in  whom  the  original  fee  resided,  the  power  of  burthen- 
ing  and  disposing  of  the  property,  the  fee  is  held  to  be 
in  the  parent,  (b)  The  parent  may  make  a  destination 
to  his  children  by  name  successively,  in  liferent  alle- 
narly,  and  their  heirs  in  fee,  to  the  effect  of  creating  a 
succession  of  liferents  with  fees  meTelyJidticiary.  (c) 

IV.  Property  naturally  divisible  may,  by  succession 
or  by  purchase,  become  common,  and  by  convention 
may  be  made  indivisible,  while  that  which  is  by  nature 
indivisible  may,  in  point  of  right,  become  separate  in- 
stead of  common  property.  Any  of  the  joint  pro- 
prietors may  insist  on  the  separation  of  his  share  and  the 
dissolution  of  the  community,  unless  the  condition  of 
his  right,  or  his  own  agreement,  or  the  occasion  which 
led  to  the  community,  bar  such  separation.  The  right 
in  such  cases  extends  only  to  a  share  after  the  debts  to 
which  the  property  is  liable  are  discharged. 

In  order  to  bring  common  property  to  a  division, 
application  may  be  made  to  a  court  to  distinguish  the 
shares,  if  the  subject  be  naturally  capable  of  division.  If 
the  subject  be  not  naturally  divisible,  the  object  of  the 
application  is  to  enforce  one  or  other  of  the  following 
alternatives,  either  that  the  defenders  should  dispose 
of  their  shares  at  a  certain  price,  or  take  the  pursuer's 


(a)  Newland'Sy  July  9th^  1794,  12  Fac.  Coll.  p.287>  affinnedin  the  House 
of  Lords,  April  26th,  1798.  Thomson  v.  Thomson,  affirmed  on  appeal, 
Dec.  14th,  1812,  1  Dow's  Rep.  417.  Nov.  25th,  1801,  Watherstone  v. 
Rentons.  June  17th,  1801,  Gordon  v.  AUan.  Dec.  9th,  1807»  Lindsay's 
Children  v.  Dott.  Nov.  20th,  1806,  Robertson.  March  6th,  1793,  Seton 
V.  Creditors  of  Seton,  Diet.  4219.  Jan.  28th,  1812,  M'Intosh  v.  M'Intosh, 
1  Ben's  Com.  67.    Erskine,  b.  3,  tit.  8,  §  36.     Stair,  b.  3,  tit.  6,  §  60. 

(jb)  Tumbull  v.  Tumbull's  Trustees,  Nov.  12th,  1822.  2  Shaw  and 
Dunlop,  1.    Cmnming  v.  King's  Advocate,  Feb.  10th,  1766.     1  BeU,  ib. 

(c)  AUardice  v.  AUardice.  Feb.  26th,  1769,  Signet  Cases,  p.  156.  1  Bell,  ib. 
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share  at  the  same  rate  ;  or  that  the  whole  should  be 
exposed  to  sale,  and  converted  into  the  divisible  form  of 
a  price  or  sum  of  money,  (a) 

The  creditors  of  a  joint  proprietor,  after  using  the 
proper  diligence  for  acquiring  to  themselves  the  rights 
of  their  debtor,  may  take  such  proceedings  as  he  himself 
might  have  done  for  having  the  property  divided  or 
sold,  (b) 

V.  The  use  and  enjoyment  of  the  property  may  be 
vested  in  one,  whilst  the  property  or  fee  is  in  another. 
This  interest  is  called  a  liferent  or  usufruct.  The 
writers  on  the  law  of  Scotland  follow  the  civil  law  in 
classing  it  under  the  head  of  servitudes,  although  it 
resembles  property,  since  the  liferenter  is  vassal  for  life. 
It  is  intended  to  postpone  the  consideration  of  his  rights 
to  a  subsequent  part  of  this  work,  which  treats  of  usufruct 
and  other  servitudes,  and  at  present  only  to  state  the 
manner  in  which  this  interest  is  created. 

It  is  created  either  by  the  law  or  by  convention. 
Legal  liferents  are  Terce  and  Curtesy y  which  have  been 
already  considered,  (c) 

Conventional  liferent  is  either  by  reservation  or  grant. 
In  the  former,  the  owner,  by  the  conveyance  in  which 
he  transfers  the  fee  or  property  to  another,  reserves  to 
himself  the  use  and  enjoyment  of  it  during  his 
life.  It  does  not  require  sasine  to  be  taken  on  the 
conveyance  in  order  to  constitute  the  liferent  in  this  case. 
As  it  rests  on  the  original  sasine,  by  force  of  the 
reservation  subsisting,  and  as  the  right  depends  on  the 
original  infeftment  unexhausted,  it  is  in  law  considered 
rather  as  a  fee  limited,  than  as  a  new  liferent.  On  this 
principle,  the  liferenter,  by  reservation,  can  enter  the 
heirs  and  purchasers,  (d) 

(a)  Stair,  b.  1,  tit.  7,  §  15,  and  tit.  16,  §  4.  Erakine,  b.  3,  tit.  3, 
$  56.  Feb.  8th,  1782,  MiUigan  v.  BamhiU,  9  Fac.  GoU.  p.  51.  1  Bell's 
Com.  64.  (6)  lb. 

<c)  Ante,  vol.  1,  p.  428.  (4)  Erskine,  b.  2,  tit.  9,  i  42. 
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Liferent  by  grant  to  another  is  constituted  by  deed  of 
conveyance,  completed  by  sasine  duly  recorded,  and 
the  title  of  the  liferenter  depends  on  a  sasine  duly  regis- 
tered, as  in  other  alienations  of  land,  (a)  Liferent  by 
grant  depends  entirely  on  the  words  of  its  creation. 
There  are  not  indeed  any  voces  signatcs^  by  which  alone 
the  liferent  can  be  created.  But  where  land  is  con- 
veyed, the  meaning  at  least  must  be  clear  and  obvious 
that  the  right  is  intended  to  be  restricted  to  liferent, 
otherwise  it  will  be  held  a  fee.  (i) 

Where  the  words  used  are  clearly  descriptive  of  a 
liferent,  as  "  to  A.  B.  in  liferent;'*  or  "  for  liferent  use 
allenarly  ;"  or  ^^iferent  alimentary  use  only,"  they  are 
never  held  to  convey  a  fee,  unless  in  circumstances 
where  there  would  otherwise  be  no  fee  existing.  But 
such  a  necessity  may  occur  in  consequence  of  the  maxim 
that  the  fee  of  an  estate  cannot  be  in  pendente.  The 
law  will  not  endure  the  absurdities  which  would  follow 
such  a  suspension  of  the  fee.  Thus  if  a  superiority  were 
disponed  in  terms  not  comprehending  a  fee,  there  would 
be  no  superiority,  and  thjp  vassals  could  not  be  entered. 
If  the  dominium  utile  were  so  conveyed,  the  superior 
would  have  no  vassal ;  so  that  where  the  former  owner 
of  the  estate  had  contracted  debt,  his  creditors  could 
not  reach  it,  because  there  would  be  no  one  from  whom 
it  could  be  adjudged.  To  avoid  these  absurdities  the 
law  construes  a  fee,  where  the  words  strictly  seem  to 
imply  only  a  liferent,  though  sometimes  the  fee,  which 
thus  ex  necemtate  juris  is  implied,  is  only  fidudary  or 
in  trust,  (c) 

When  the  fee  is  coupled  with  such  a  liferent,  and  so 
conferred  that  it  cannot  vest  in  the  person  for  whom  it 
is  designed,  there  may,  ex  necessitate  juris,  or  by 
operation  of  the  deed,  be  di  fiduciary  fee,  till  the  person 


(a)  Erskine,  b.  2,  tit.  9,  §  41.  (b)  I  Bell's  Com.  54. 

(c)  M'lntosh  V.  M'Intosh,  Jan.  28th,  1812,  Fac.  GoU.   1  Bell^ib. 
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having  the  beneficiary  right  can  take,  but  the  fee  vests 
the  moment  that  by  possibility  it  may.  So  an  estate  to 
a  father  in  liferent  for  liferent  alLenarly,  and  to  his 
eldest  son  in  fee,  is  held  by  the  father  in  fiduciary  fee  till 
his  son  exist,  and  then  the  fee  is  with  him.  An  estate 
disponed  in  trust,  with  a  strictly  limited  liferent,  and  a 
suspensive  disposition  of  fee,  is  held  in  fee  by  the  trustees 
till  the  purifying  of  the  condition,  when  it  instantly 
vests  as  ajtis  crediti  against  the. trustees,  (a) 

VI.  The  grantee  of  property  may  acquire  the  formal 
feudal  estate  in  it ;  but  at  the  same  time  hold,  and  be 
bound  to  administer  it,  for  the  benefit  of  a  third  party. 

This  modification  of  an  estate  is  called  a  trust.  It 
may  be  said  to  unite  the  two  contracts  of  mandatum  and 
dq)ositum^  for  the  estate  is  to  be  administered  by  the 
trustee,  according  to  the  directions  of  the  maker  of  the 
trust,  and  it  is  held  by  him  not  for  any  use  or  purpose 
of  his  own.  (b) 

The  estate  may  have  been  granted  absolutely,  but  the 
purposes  for  which  it  has  been  granted  may  be  declared 
either  in  a  separate  deed,  or  in  the  same  deed  which 
contains  the  grant  of  the  estate. 

It  frequently  happened  that  the  purposes  for  which 
the  grant  was  made  were  never  committed  to  writing. 
But  a  trust  which  rested  only  on  the  verbal  engage- 
ment of  the  trustee  afforded  occasion  for  so  much  litiga- 
tion and  fraud,  that  the  legislature  interposed  to  provide 
a  more  satisfSa^^tory  mode  of  establishing  the  existence  of 
a  trust,  (c) 

In  1696,  by  the  25th  chapter  of  the  Acts  of  that  year, 
it  was  enacted  that  ^'  no  action  of  declarator  of  trust 


(a)  WeUwood's  Trustees  v.  Wellwood,  Feb.  24th,  1791,  Bell's  Cases^  191. 
1  Bell's  Com.  p.  54,  55.  MnDowal  and  Selkrig  v.  Crawford's  Trustees, 
Feb.  6th,  1824,  2  Shaw  and  Dunlop,  6S2.  Smith  v.  Leitch,  June  2nd» 
1S26,  4  Shaw  and  Dunlop,  659- 

(6)  Stair,  b.  1,  tit.  12,  §  17,  and  b.  1,  tit.  13,  $  7. 

(c)  Higgins  v.  Callendar,  June  19th,  1696,  2  Fount.  21. 
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should  be  sustained  as  to  any  deed  of  trust  made  for 
thereafter,  except  npon  a  declaration  or  back-bond  of 
trust,  lawfully  subscribed  by  the  person  alleged  to  be 
the  trustee,  and  against  whom,  or  his  heirs  or  assignees, 
the  declarator  should  be  intended  ;  or  unless  the  same 
be  referred  to  the  oath  of  the  party  gmplidter.*'  (a) 

The  act  does  not  apply  to  trusts  arising  not  from  the 
act  or  conveyance  of  the  truster,  but  resulting  from  the 
interference  of  the  trustee  as  negotiarum  gestovy  f(Hr 
example.  (6) 

It,  however,  applies  to  a  trust  arising  from  the  deed 
of  a  party  different  from  him  who  claims  the  benefit  of 
the  trust.  It  excludes  a  proof  by  parole,  even  though 
some  circumstances  of  real  evidence  may  support  the 
plea,  (c) 

A  letter  from  the  executor  of  a  deceased  trustee,  ac- 
companied with  other  circumstances  of  real  evidence, 
was  held  sufficient  to  instruct  trust,  (c^ 

The  effect  of  the  trust,  when  it  is  proved  by  written 
acknowledgment,  or  by  oath,  and  is  not  established  by 
the  words  of  the  conveyance  itself,  is  persanaly  so  as  not 
to  limit  the  real  estate  created  by  sasine  in  the  trustee, 
or  to  be  effectual  against  purchasers  from  the  trustee,  (e) 
or  s^ainst  his  creditors  adjudging,  (f)  But  this  holds 
only  where  the  estate  is  vested  in  the  trustee.  While 
it  continues  a  personal  right,  as  where  infeftment  has 
not  been  taken  on  the  trust  deed,  the  condition  of  trust, 
though  personal,  will  limit  the  personal  right  effectually 

(a)  1696,  c.  35.    Stair,  b.  2,  tit  10,  §  5.     1  Bell's  Com.  32. 

(6)  Sprael  v.  Sprael  and  Crawford,  l6th  July,  1741,  Kilk.  581.  1  Be]l,ib. 

(c)  Dnggan  y.  Wight,  March  2nd,  1797,  Fac.  Coll.,  affirmed  in  House  of 
Lords,  Nov.  24th,  1797,  Diet  12,761, 12,767. 

(J)  Montgome^s  Executors,  Feb.  7di,  1811,  Fac.  Coll.  Stair,  b.  1, 
tit.  12,  §  17,  note. 

(e)  Anderson  y.  Dempster  and  Dudgeon,  Noy.  14th,  1702,  2  Fount 
159,  and  other  cases  in  Diet,  yoce  Personal  y.  Real.    1  Bell,  34. 

(/)  Thomson  y.  Douglas  Heron  and  Co.  Noy.  15th,  1786,  corrected  in 
Ross  of  Kerse,  Jan.  31st,  1792,  and  Wylie  v.  Duncan,  Dec.  8th,  1803,  13 
Fac.  Coll.  281. 


PROPERTY,  MODIFICATIONS  OF,  OR  ESTATES  THEREIN.     301 

against  purchasers  and  creditors,  if  insisted  on  before 
their  right  is  completed.  The  beneficial  interest  may 
also,  by  means  of  declarator,  or  by  registration,  be  es- 
tablished as  a  real  qualification  of  the  trust  estate,  (a) 

A  tnist  is  usually  constituted  by  back-bond,  or  by  an 
express  trust  deed  limited  in  grcemio.  When  the  con- 
ditions and  purposes  of  the  trust  are  expressed  in  a  back- 
bond, they  are,  as  to  the  extent  and  limits  of  the  bene- 
ficial estate,  efiectual  limitations  of  the  trustee's  right  in 
all  questions  with  him  and  ^his  heirs.  Even  with  pur- 
chasers or  creditors  they  will  efiectually  qualify  the 
personal  right.  But  if  tlie  real  estate  be  vested  and 
complete  in  the  trustee's  person,  they  will  not  operate  as 
conditions  or  qualifications  of  it,  unless  the  back-bond 
be  recorded.  By  statute,  all  reversions  or  rights  to 
redeem  an  estate  conveyed  in  absolute  terms  are  directed 
to  be  recorded  in  the  Register  of  Sasines  and  Reversions, 
without  which  they  are  not  to  have  an  efiect  in  limiting 
the  absolute  right,  and  under  these  statutes  back- 
bonds of  trusts  will  qualify  the  absolute  estate  in  the 
trustee.  (&) 

Where  the  conveyance  of  an  estate  expresses  to  be  a 
disposition  in  trust  for  certain  uses  and  purposes,  and 
the  precept  and  procuratory  are  so  conceived,  the 
completion  of  the  title  in  the  person  of  the  trustee  by 
sasine,  recorded  with  its  condition,  efiectually  secures 
to  the  person  for  whose  behoof  it  is  intended  ?ljus  crediti 
as  a  real  burthen  on  the  trust  estate.  The  estate  is 
protected  against  the  creditors  of  the  trustee,  for  he  has 
acquired  only  a  mere  formal  right,  a  deposit  for  the 
benefit  of  others,  and  the  estate  in  all  its  forms,  and  even 
the  proceeds  of  it,  if  sold  while  they  can  be  identified 
(as  bills  or  bonds  of  the  purchaser,  lands  exchanged  or 
excambed  for  the  original  trust  estate,  &c.)  belong  ex- 


(a)  1  Bell's  Com.  34. 

(jb)  See  1459,  c.  27»  and  1617*  c.  16.      Keith  v.  Maxwell,  July  8th,  1795. 


1 
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clusively  to  those  having  right  under  the  trust,  and  can  nei- 
ther be  attached  nor  divided  by  the  trustee's  creditors,  (a) 

The  maxim  of  law  that  a  fee  cannot  be  in  pendente,  is 
satisfied  by  the  vesting  of  the  fee  in  the  trustee,  so  that 
for  persons  yet  unborn,  or  otherwise  incapable  of  holding 
the  fee^  an  e£fectual  contingent  right  may  be  constituted 
in  the  meanwhile^  which  in  due  time  may  be  completely 
available. 

The  trust  estate  cannot  be  considered  as  fully  created 
until  the  right  is  so  vested  in  the  trustee  as  to  denude  the 
maker  of  the  trust,  and  so  prevent  his  creditors  deriving 
right  under  him  from  attaching  any  thing  but  the  re- 
versionary interest,  after  the  purposes  of  the  trust  are 
fulfilled.  The  trustee's  title  must  therefore  be  completed 
by  the  same  feudal  act  of  saaine  which  would  be  neces- 
sary, if  he  were  a  real  creditor  or  purchaser. 

Trustees  may  be  appointed  either  by  name  or  by 
descriptive  reference.  Such  reference  may  be  either 
to  office,  as  the  trusteeis  of  a  public  charity,  or  to  an 
assumption  or  appointment  by  those  expressly  named, 
or  to  nomination  by  a  stranger,  or  to  the  legal  line  of 
succession  of  the  trustees  named,  (b) 

The  trust  estate  may  be  vested  in  one  person,  subject 
to  the  administration  of  several  trustees.  But  the  ordi- 
nary form  of  creating  trusts  is  by  a  deed  expressly  in 
trust,  or  qualified  by  a  back-bond  ;  the  trust  is  in  eitiber 
case  made  to  qualify  the  fee.  The  estate  must,  in  this 
case,  be  conveyed  to  all  the  trustees,  and  vested  in  them 
all  by  infeftment,  in  order  to  enable  them  effectually  to 
act.  Where  there  is  a  power  to  assume  new  trustees, 
the  conveyance  may  make  the  original  trustees  hold 
the  fee  at  the  disposal  of  the  deliberative  voice  of  the 
whole,  or  to  vest  it  in  the  united  body  of  trustees. 
Where,  on  any  change,  the  old  trustees  are  to  retire 
from  the  office,   they  must  be  denuded  of  the  trust 

(a)  1  Bell'a  Com.  34.  (6)  lb.  p.  33. 
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estate.  They  may  either  denude  spontaneously,  or 
being  expressly  bound  in  the  trust  deed,  or  under  an 
implied  obligation  so  to  do,  an  adjudication  may  be 
led  against  them  or  their  heirs,  if  the  trust  be  so 
destined,  (a) 

A  trust  cannot  be  constituted  in  the  person  of  another 
without  his  consent,  to  the  effect  of  obliging  him  to  do 
any  act,  however  innoxious  to  himself  or  easy  to  be 
done.  (Jb) 

A  failure  in  the  nomination,  the  non-acceptance  of 
the  trustees,  the  death  of  the  trustees  named,  or  of  one 
named  sine  quo  non^  or  of  any  of  the  number  named  as 
a  quorum,  will  defeat  the  trust,  where  the  power  to  be 
exercised  is  inseparably  connected  with  the  nomination. 
It  will  terminate  the  administration  even  where  the 
interests  which  form  the  object  of  the  deed  are  still  to 
be  maintained.  But  it  will  not  extinguish  interests  in 
third  parties  intended  at  all  events  to  be  raised  by  the 
deed,  and  to  subsist  independently  of  the  particular 
administration.  It  is  held,  in  such  case,  that  the  man- 
date was  meant  absolutely  to  be  available  to  those  whose 
interests  are  in  contemplation,  (c)  And  the  radical  right 
is  to  be  made  effectual  against  the  granter's  heirs  (or 
the  trustees  if  destined)  by  adjudication,  while  the 
Court  of  Session  will  supply  what  is  necessary  in  the 
way  of  administration,  {d) 

Not  only  the  death,  but  the  incapacity,  or  even 
where  it  essentially  abridges  his  power  or  fitness  for 

(a)  1  Bell's  Com.  p.  35. 

(6)  Dallas  y.  Idecbman,  Nov.  2l8t,  1710.    lb.  31. 

(c)  Stoddart  v.  Rutherford,  June  30tb,  18 12,  Fac.  C!oU.  Drummond  ▼. 
M*Kenzie,  June  30th,  1758.    1  Bell's  Com.  31,  32. 

(d)  Campbell  v.  Campbell,  June  26th,  1752.  KUk.  518.  Sel.  Dec.  35. 
Gayin  v.  Kirkpatrick,  May  30th,  1826,  4  Shaw  and  Dunlop,  629. 
Hepburn  of  Humby's  Creditors  y.  Countess  of  Tarras,  July  13th,  1699, 
2  Fount.  60.  M'Dowal  y.  M'Dowal,  Noy.  20th,  1789>  Fac.  Coll.  Grant, 
Feb.  and  March,  1790, 1  Bell's  Com.  32.  Wotherspoon,  Dec.  15th,  1775, 
Fac.  Coll.  Alexander's  Case,  Feb.  27th,  1824,  2  Shaw  and  Dunlop,  745. 
Busby,  Feb.  Ist,  1823,  2  Shaw  and  Dunlop>  176. 
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the  office  the  bankruptcy  of  a  trustee,  will  defeat  a 
trusty  or  bring  it  to  a  close,  so  far  as  that  person  is 
concerned,  (a)  A  married  woman  may  be  a  trustee, 
although  it  is  in  the  husband's  power  to  prevent  her 
acceptance  of  an  office  attended  with  responsibility,  (b) 
The  nomination  of  a  woman  as  a  trustee  seems  to  fall 
with  her  marriage ;  but  where  the  appointment  is  made 
before  marriage,  and  the  truster  survives  that  event,  and 
is  aware  of  it,  without  altering  the  nomination,  he  is 
held  to  continue  it  intentionally,  (c) 

Non-acceptance  on  the  part  of  the  trustees  may  de- 
feat the  course  of  administration  projected.  But  to 
abstain  from  acceptance  is  not  to  decline  the  trust,  and 
a  trustee  so  abstaining  may  afterwards  assume  his 
place,  (d)  Where  the  trust,  however,  relates  to  an 
estate  to  be  vested  in  the  trustees  by  infeftment,  it  would 
rather  seem  that  a  refusal  to  allow  his  name  to  be  in- 
cluded in  the  infeftment,  would  be  equal  to  a  refusal  to 
accept,  and  the  infeftment  completed  with  the  omission 
of  the  name  of  any  of  the  trustees  would,  primdfade  at 
least,  be  taken  as  proof  of  their  non-acceptance,  (e) 

Where  trustees  are  named  in  a  marriage  contract,  for 
the  purpose  of  protecting  the  interests  of  the  wife  and 
children,  the  dissolution  of  the  marriage,  although  it 
has  the  effect  of  restoring  the  wife  and  children  to  their 
separate  persona  standi^  will  not  extinguish  the  trust, 
nor  will  the  death  of  such  trustees  during  the  marriage 
leave  the  wife  and  children  unprotected,  {f) 

In  order  to  bar  the  right  of  the  heir  at  law,  the  per- 
son in  whose  favour  the  trust  is  created  must  be  clearly 
ascertained.  Where  the  reference  can  apply  only  to 
one  single  person,  or  to  one  settled  line  of  succession. 


(a)  M'Dowal  v.  M'Dowal,  Nov.  20th,  1789»  Fac.  Ck)Il. 

{h)  Darling  v.  Watson,  Jan.  14th,  1823.     1  Bell's  Com.  32. 

(c)  Stoddart  v.  Rutherford,  June  30ih,  1812,  Fac.  Coll. 

{(i)  Darling  ▼.  Watson,  Jan.  14th,  1S23.     1  Bell,  ih. 

(6)  1  Bell,  ib.  (/)  Hill  v.  Hunter,  Feb.  12th,  1766,  Bel.  Dec.  314. 
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it  ¥rill  be  good,  as  a  reference  to  the  Statute  of  Distri- 
butions in  England,  (a) 

Where  there  is  reference  to  an  event  which  leads 
to  uncertainty  or  inextricability,  the  trust  cannot  take 
effect,  (b) 

It  is  competent  to  leave  the  nomination  of  the  person 
who  is  to  take  the  succession  to  a  particular  person, 
or  to  the  trustees,  (c) 

The  object  of  the  trust  must  be  legitimate.  What- 
ever is  now  allowed  of  those  mortifications  which  were 
once  so  frequent  in  an  age  of  superstition  and  religious 
bigotry,  (d)  is  accomplished  by  means  of  trust,  as  en- 
dowments for  universities,  hospitals  and  charities  of 
various  kinds.  Lands  and  other  heritable  subjects  are 
for  such  purposes  vested  in  trust  to  be  held  by  the 
trustees  in  feu  or  blench,  and  such  trusts  are  effectual 
where  the  purpose  is  intelligible  and  capable  of  being 
executed.  A  trust  of  this  sort  has  been  sustained  where 
the  general  purpose  only  has  been  indicated,  and  the 
particular  destination  left  to  the  discretion  of  the 
trustees,  (e) 

The  trust  will  be  effectual  to  sustain  future  or  contin- 
gent interests,  or  those  of  persons  not  yet  existing,  and 
the  fee  in  the  trustees  will  be  effectual  to  all  intents,  as 
if  those  persons  were  actually  in  existence,  or  as  if  their 
right  were  already  purified. 

(a)  Earl  of  Winchelfiea  v.  Bellenden,  Feb.  14th,  1825,  3  Shaw  and 
Dnnlop,  530.     1  Wilson  and  Shaw,  381. 

{b)  Dick  V.  Feiguson,  Jan.  22nd,  1758.  See  Lord  Gifibrd's  Observations 
in  Hill  V.  Bums,  House  of  Lords,  2  Wilson  and  Shaw's  App  Cas.  88. 

(c)  Murray  v.  Fleming,  Nov.  28th,  1729.  Crichton  v.  Crichton,  May 
12tb,  1826, 4  Shaw  and  Dunlop,  553,  and  3  Wilson  and  Shaw  329.  Snod- 
grass  y.  his  Gieditors,  I  Shaw  and  Dunlop,  558.  Campbell  y.  Campbell, 
Dec.  16th,  1738.  1  Hill  y.  Bums,  Dec.  14th,  1824,  3  Shaw  and  Dunlop, 
389;  affirmed  April  14th,  1826,  2  Wilson  and  Shaw's  App.  Cas.  86. 

{d)  1587,  c.  29. 

(e)  Hill  and  others  v.  Bums,  Dec.  14th,  1824,  3  Shaw  and  Dunlop, 
389,  affirmed  April  4th,  1826, 2  Wilson  and  Shaw's  App.  Cas.  80.  Crichton's 
Case.     1  Bell,  p.  37,  note. 

VOL.  II.  X 


306  CONPUCT   OF    LAWS. 

By  the  creation  of  the  trust  the  estate  is  held  separate 
from  the  right  of  the  original  owner,  in  order  to  effectoate 
the  purposes  of  the  trust,  and  to  satisfy  the  interests 
raised  in  third  parties.  The  trust,  therefore,  involves 
the  radical  right  which  stiU  remains  in  the  granter,  and 
the  separate  or  beneficial  interest  raised  for  others,  (a) 

The  radical  right  of  the  maker  of  the  trust  is  to  be 
considered  in  relation  to  his  prior  and  to  his  subseqaent 
creditors. 

The  trust  deed  will  be  valid  against  his  prior  cre- 
ditors only  where  he  is  solvent,  or  the  beneficial  interest 
to  be  raised  is  onerous,  and  where  the  trust  conveyance 
is  a  fair  and  honest  conveyance,  completed  before  those 
creditors  have  proceeded  to  attach  the  estate.  A  remedy 
is  provided  by  the  act  of  1621,  c.  18,  against  trust 
conveyances  where  the  trust  is  gratuitous,  and  the  granter 
insolvent,  or  where  the  prior  creditors,  having  already 
begun  to  attach  the  estate,  are  barred  by  such  a  con- 
veyance. Where  the  granter  becomes,  or  can  be  ren- 
dered bankrupt  within  sixty  days  of  the  recording  of 
the  sasine,  a  remedy  of  another  kind  is  given  by  a  later 
statute.  In  short,  wherever  fraud  can  be  fixed  on  the 
transaction  at  common  law,  it  will  be  reducible,  and 
creditors,  whether  prior  or  subsequent,  will  have  the 
benefit  of  the  estate.  But  where  none  of  those  statutes 
apply,  and  there  is  no  fraud  at  common  law,  the 
trust  deed  will  be  effectual  to  its  peculiar  purpose, 
wherever  the  beneficial  interests  raised  to  third  parties 
are  legitimate,  although  inconsistent  with  the  claims  of 
the  prior  creditors.  Wherever  the  trust  right  is  not 
inconsistent  with  the  claims  of  those  creditors,  they 
may  insist  on  having  admission  to  the  benefit  of  the 
trust,  (ft) 

If  the  trust  leave  no  fee  in  the  truster,  his  subsequent 

(a)  1  Bell's  Com.  35. 

(6)  See  Earl  of  Roseberry  v.  M'Queea  and  Cowie,  July  l8t»  1823,  2  Shaw 
and  Dunlop,  443. 
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creditors  will  have  no  share  of  the  trust  estate.  Where 
a  trast  is  created  for  payment  of  prior  debts,  and  the 
conveyance  of  the  residue  to  certain  persons  in  such 
shares  as  the  truster  shall  appoint,  it  is  held  that  subse- 
quent creditors  may  be  introduced  by  a  supplementary 
trust  deed,  or  that  the  trustees  making  advances  to  the 
truster  have  a  right  to  withhold  the  estate  till  indem- 
nified, (a)  A  trust  created  for  paying  off  debts,  and 
raising  money  for  certain  purposes,  was  held  to  leave  in 
the  truster  so  much  of  his  original  estate  as  to  au- 
thorize the  trustees  to  take  credit  in  accounting  for 
having,  in  the  course  of  their  administration,  paid  a 
creditor  holding  certain  bills  due  by  the  truster,  (b) 

The  beneficial  interest  raised  to  others  is  in  its  nature 
9lJus  crediti.  They  acquire  a  preference  over  the  credi- 
tors of  the  trustee,  who  can  take  no  share  of  the  trust 
estate  in  competition  with  the  beneficial  interest,  provided 
the  declaration  of  trust  is  properly  made  a  real  burthen 
on  the  fee  vested  in  the  trustee,  and  it  is  made  effectual 
against  the  creditors  of  the  trustee,  by  the  real  right 
vested  in  the  trustee  for  their  behoof,  excluding  the 
truster  and  his  creditors. 

This  beneficial  interest  may  be  of  liferent  or  of  fee. 
As  a  mere  jus  crediti^  this  beneficial,  or,  as  it  is  some- 
times called,  equitable  interest,  is  not  ^,jus  in  re^  or  real 
estate  in  the  land,  entitling  those  interested  to  maintain 
any  real  action,  as  of  maills  and  duties.  It  gives 
only  a  personal  action  against  the  trustee,  to  execute 
the  trust,  or  to  denude,  (c) 

The^'ic5  crediti  may  be  effectually  conveyed  against  a 

(a)  TurnbuU  y.  TarabuU's  Trustees,  Nov.  12th,  1822,  2  Shaw  and 
Danlop,  1,  and  1  Wilson  and  Shaw,  80. 

(6)  CampbeU  v.  Creditors  of  CampbeU  of  £derline,  Jan.  14th,  1801,  Fac. 
Con.  See  also  Lockhart  v.  Wingate,  Feb.  19th.  1819,  Fac.  Coll.  Pagan  v. 
Eaton,  Jan.  17th,  1823,  2  Shaw  and  Dunlop,  125. 

(e)  Dnimmond  v.  M'Kenzie,  June  30th,  1758.  2  Pr.  of  £q.  12  Sel. 
Dec.  203.    1  Bell^  Com.  37. 
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personal  right  by  settlement,  (a)  or  by  an  assignation^ 
which,  if  duly  completed,  will  be  preferable  to  a  sabse-- 
quent  adjudication  of  the  estate,  as  vesting  in  the 
assignee  the  beneficial  interest,  (b) 

As  to  the  extent  of  the  estate,  where  trustees  are 
vested  with  lands  for  certain  persons  or  purposes,  or 
have  a  sum  intrusted  to  them  for  realizing  the  intentions 
of  the  granter,  the  implied  effect  of  the  trusts  is  to  carry 
the  rents  or  interests  to  the  purpose  of  the  deed.  But 
this  always  must  be  a  questio  voluntatis^  depending  on 
the  words  or  plain  intendment  of  the  trust  deed,  (c) 

The  trustees  may  be  invested  with  power  to  accumu- 
late profits  for  particular  purposes  or  destinations,  to  sell 
lands,  and  apply  the  price,  or  to  realize  funds,  and 
purchase  estates,  and  their  powers  and  duties  will,  in 
general,  depend  on  the  terms  of  their  appointment. 
But  wherever  the  will  becomes  inextricable,  or  where 
it  is  intended  for  too  distant  a  contingency,  it  will  be 
ineffectual  at  common  law,  (d)  or  barred  by  a  statute 
made  on  the  view  of  the  difiiculties  raised  on  the  will  of 
the  late  Mr.  Thelluson.  (e) 

In  general  it  may  be  laid  down,  as  to  the  power  of 
sale  and  distribution,  1st,  That  where  trustees  are  in- 
structed generally  to  sell  property,  they  may  use 
their  discretion  in  selling  by  auction  or  private  sale. 
2ndly,  That  where  the  sale  is  intended  for  the  purpose 
of  paying  off  the  debts  of  the  granter  insolvent,  or  where 
the  estate  plainly  turns  out  insolvent,  the  trustees  can- 


(a)  CSordon's  Trustees  v.  Harper^  Dec  4ih,  1821. 

(6)  M'Dowal    and    SeUuig  v.  Russell,  Feb.  6th,  1824,    2  Shew  and 
Dunlop,  682. 

ic)  See  Eaii  of  Stair  y.  Trustees,  Feb.  2l8t,  1826,  4  Shaw  and  Dunlop, 
483,  and  I  Wilson  and  Shaw,  72.     Templer  and  Lady  Montgomerie  v 
Graham's  Trustees,  Feb.  14th,  1826,  4  Shaw  and  Dunlop,  460,  affirmed  In 
the  House  of  Lords,  3  Wilson  and  Shaw,  p.  47.  , 

(i)  See  M'Nair  v.  M'Nair,  Bell's  Cases,  546. 

(e)  39  and  43  Geo.  8,  c.  39.    1  BeU's  Com.  38. 
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not  legally  pay  at  their  will  to  the  first  creditor  who 
makes  a  demand.  3rdly,  That  where  the  trust  is  for 
general  management  and  economical  arrangement,  or 
for  family  distribution  or  settlement,  the  trustees  are 
entitled,  as  the  granter  himself  would  have  been,  to 
pay  to  the  creditor  first  demanding  payment,  prima 
vementij  where  such  payment  is  made  band  fide,  (a) 
4thlyy  That  where  the  trustees  are  judicially  called  on 
by  a  creditor  to  pay  his  demand,  they  cannot  in  pre- 
ference pay  another  without  having  ample  funds  for  the 
payment  of  the  creditor  bringing  his  action,  (h)  And 
Sthly,  That  even  where  the  call  of  creditors  is  extra- 
judicial, but  such  as  phdnly  to  indicate  a  deficiency 
in  the  funds,  the  trustees  will  probably  be  held  bound 
to  suspend  their  payments,  till  in  a  multiple  poinding 
the  order  and  safety  of  the  course  of  payment  be  judi- 
cially settled,  (c) 

In  those  trusts  which  are  intended  for  the  investment 

« 

of  money  in  land,  either  to  be  entailed  or  settled  on 
particular  persons,  the  words  and  plain  intendment  of 
the  deed  give  the  law  of  the  trust,  {d) 

(a)  Ranken  v.  Gairdner,  Not.  24th,  1741,  Kilk.  581. 

(ft)  Ibid. 

(e)  1  Ben's  Gom.  39.  (4)  lb. 


^ 
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SECTION  V. 

MODIFICATIONS  OF,    OR   ESTATES   AND   INTERESTS   IN    REAL 
PROPERTY,  UNDER  THE  LAW  OF  ENGLAND. 

I.  Diyision  of  estates. — Estates  in  possession  and  eipectaney. — Of  firee- 

hold.— Less  than  freehold. — Of  inheritance. — ^Fee  simple. — ^Man- 
ner of  creating  it  by  deed. — ^Incidents. 

II.  Qualified  or  base  fees. 

III.  Conditional  fees. — Statute  de  cfonw. 

IV.  Estates  tail. — General  and  special. — Rale  in  Skelle/s  case. 

y .  Estate  in  frank-marriage. — ^Incidents  to  estates  tail. — Former  mode  of 
barring  theoL — Fines  and  recoveries. — ^Abolition  of  fines  and  re- 
coveries by  statute  3  and  4  W.  4,  c.  74. — ^Provisions  as  to  entailed 
money. 
VI.  Estates  fcHT  life. 

VII.  Tenant  in  tail  after  the  possibility  of  issue  extinct. 
VIII.  Estates  less  than  freehold  or  chattels  real.--Term  to  attend  the 
inheritance. 
IX.  Estates  in  joint  tenancy,  coparcenary  and  tenancy  in  common. 
X.  Reversions. 

XI.  Remainders  vested  and  contingent. 
XII.  Cross  remainders. 

XIII.  Statute  of  uses. 

XIV.  Executory  devises. 

XV.  Rule  against  perpetuities. 
XVI.  Trustees  to  presepre  contingent  remainders. 
XVII.  Trusts. — Cestui  que  trusts  and  trustees. — Their  respective  interests. 

In  giving  such  a  general  view  of  the  modifications  of 
estates  in  real  property  by  the  law  of  England,  as  will 
be  adapted  to  the  purposes  of  this  work,  it  is  to  be  ob- 
served, that  the  first  distinction  which  it  makes  is  that 
of  estates  in  possession  and  estates  in  expectancy. 

Its  next  division  of  estates  is  that  of  estates  o{ freehold^ 
and  estates  less  than  freehold. 

Another  division  is  that  of  estates  of  inheritance  and 
estates  not  of  inheritance. 

Estates  of  inheritance  are  again  divided  into  those 
which  are  absolute  or  fee  simple  y  qualified  or  base,  fee 
conditional  or  fee  tail. 


J 
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L  Tenant  in  fee  simple  (or,  as  he  is  frequently  called, 
tenant  in  ^ee,)  is  he  who  hath  lands,  tenements,  or  he- 
reditaments to  hold  to  him  and  his  heirs  for  ever, 
generally,  absolutely,  and  simply,  without  mentioning 
what  heirs,  but  referring  that  to  his  own  pleasure,  or  to 
the  disposition  of  the  law.  (a) 

The  term  fee^  feodumy  feud,  or  6ef,  is  taken  in  con- 
tradistinction to  aUodiumj  which  latter  is  defined  to  be 
every  man's  own  land,  which  he  possesseth  merely  in 
his  own  right,  without  owing  any  rent  or  service  to  any 
superior.  This  is  property  in  its  highest  degree,  and 
the  owner  thereof  hath  ahsolutum  et  directum  dominium^ 
and  therefore  is  said  to  be  seised  thereof  absolutely  in 
daminico  suo^  in  his  own  demesne.  But  feodum^  or  fee, 
is  that  which  is  held  of  some  superior,  on  condition  of 
rendering  him  service,  in  which  superior  the  ultimate 
property  of  the  land  resides.  And,  therefore,  Sir  Henry 
Spelman  (&)  defines  a  feud,  or  fee,  to  be  the  right  which 
the  vassal  or  tenant  hath  in  lands,  to  use  the  same,  and 
take  the  profits  thereof  to  him  and  his  heirs,  rendering 
to  the  lord  his  due  services,  the  mere  allodial  property 
of  the  soil  always  remaining  in  the  lord.  This  allodial 
property  no  subject  in  England  has,  (c)  it  being  a  re- 
ceived, and  now  undeniable  principle  in  the  law,  that 
all  the  lands  in  England  are  holden  mediately  or  imme- 
diately of  the  king.  The  king,  therefore,  only  hath 
absolutum  et  directum  dominmm ;  (jd)  but  all  subjects' 
lands  are  in  the  nature  of  feodum j  or  fee,  whether  de- 
rived to  them  by  descent  from  their  ancestors,  or  pur- 
chased for  a  valuable  consideration.  A  subject,  there- 
fore, strictly  speaking,  hath  not  the  absolute  pro- 
perty of  the  soil ;  or,  as  Sir  Edward  Coke  expresses 
it,  (e)  he  hath  dominium  utile^  but  not  dominium  directum. 
And  hence  it  is,  that  in  the  most  solemn  acts  of  law  the 


(a)  litt.  §  I.    Co.  Litt.  1  b.  {b)  Of  Feudft,  c.  1.  (c)  Co.  Litt.  1 

(d)  lb.  (e)  Co.  Litt.  1. 
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strongest  and  highest  estate  that  any  subject  can  have  is 
expressed  by  these  words,  ^^  he  is  seised  thereof  in  his 
dememe  as  of  fee/'  It  is  a  man's  demesne^  damimcHmj 
or  property,  since  it  belongs  to  him  and  his  heirs  for 
ever  ;  yet  this  dofmnicumj  property,  or  demesne,  is 
strictly  not  absolute  or  allodial,  but  qualified  or  feodal ; 
it  is  his  demesne  as  of  fee,  that  is,  it  is  not  purely  and 
simply  his  own,  since  it  is  held  of  a  superior  lord,  in 
whom  the  ultimate  property  resides. 

But  in  general  a  fee  signifies  an  estate  of  inheritance, 
being  the  highest  and  most  extensive  interest  that  a 
man  can  have  in  a  feud,  and  when  the  term  is  used 
simply  without  any  other  adjunct,  or  has  the  adjunct  of 
simple  annexed  to  it,  (as  a  fee  or  a  fee  simple,)  it  is  used 
in  contradistinction  to  a  fee  conditional  at  the  common 
law,  or  a  fee  tail  by  the  statute,  importing  an  absolute 
inheritance  clear  of  any  condition,  limitation,  or  re- 
strictions to  particular  heirs,  but  descendible  to  the  heirs 
general,  whether  male  or  female,  lineal  or  collateral,  (a) 

In  order  to  create  a  fee,  words  of  inheritance  are  neces- 
sary in  a  deed,  for  if  land  be  given  by  deed  to  a  man  for 
ever,  or  to  him  and  his  assigns  for  ever,  he  acquires  by 
such  gift  only  an  estate  for  life.  (6)  This  very  great 
strictness  in  respect  of  the  insertion  of  words  of  inherit- 
ance in  all  feoffments  and  grants,  in  order  to  vest  a  fee, 
originates  in  feudal  principles,  (c)  As  the  personal 
abilities  of  the  donee  were  originally  supposed  to  be 
the  only  inducements  for  the  gift,  the  donee's  estate 
in  the  land  extended  only  to  his  own  person,  and 
subsisted  no  longer  than  his  life  unless,  the  donor, 
by  an  express  provision  in  the  grant,  gave  it  a  longer 
continuance,  and  extended  it  also  to  his  heirs.  But 
this  rule  has  been  mitigated  by  many  exceptions,  {d) 
for  it  does  not  extend  to  devises  by  will,  which  were  in- 
troduced at  the  time  when  the  feodal  rigour  was  on  its 

(fl)  Co.  Litt.  1.      2  Bl.  Com.  106.  (b)  Litt.  §  1. 

(c)  Craig,  1.  1,  t.  9,  §  17-  (d)  Co.  Litt.  9,  10. 
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decline.  In  a  devise,  therefore,  to  a  man  for  ever,  or  to 
one  and  his  assigns  for  ever,  or  to  one  in  fee  simple, 
the  devisee  takes  an  estate  of  inheritance,  for  the  inten- 
tion of  the  devisor  is  sufficiently  plain  from  the  words  of 
perpetuity  annexed,  though  he  hath  omitted  the  legal 
words  of  inheritance,  (a) 

But  express  words  of  inheritance  are  not  always  neces- 
sary even  in  a  deed,  for  sometimes  words  of  direct  and  im- 
mediate reference  are  sufficient,  as  where  one  to  whom 
lands  have  been  granted  in  fee  grants  the  same  to 
another  as  fully  as  they  were  granted  to  him.  (b) 

There  can  be  no  restraint  of  alienation  whatever  an- 
nexed to  an  estate  in  fee  simple.  It  may  be  disposed  of 
by  its  owner  either  by  act  inter  vivosy  or  by  testament, 
either  absolutely,  or  by  the  creation  of  some  partial  in- 
terest, or  by  imposing  certain  limits  and  restrictions  on 
the  power  of  alienating  such  interest.  If  the  owner  does 
not  himself  make  any  disposition,  it  descends  to  the  heir 
charged  with  those  eventual  life  interests  in  favour  of  a 
husband  or  wife  surviving,  which  have  been  already  no- 
ticed. It  is  liable,  unless  charged  with  or  devised  sub- 
ject to  the  payment  of  any  particular  debts,  to  all  the 
owner's  debts,  as  well  debts  due  on  simple  contract,  as  on 
specialty,  (c)  and  is  disposable  for  their  payment,  pri- 
ority, however,  being  given  to  specialty  creditors,  (d)  It 
is  forfeitable  to  the  state  for  treason  ;  and  finally,  under 
the  system  of  tenure,  it  escheats  or  reverts  to  the  lord  of 
the  fee  for  default  of  heirs,  (e) 

IL  Estates  in  fee,  when  limited,  may  be  divided  into 
qualified  or  hctse  fees,  and  fees  coridititynaL 

A  hcLse  or  qualified  fee  is  that  which  has  a  qualification 
annexed  to  it,  and  which  must  be  determined  whenever 
that  qualification  is  at  an  end.  As  in  the  case  of  a  grant  to 
A.  and  his  heirs,  tenants  of  the  manor  of  Daley  in  this 

(a)  2  BL  Com.  108. 

(6)  Shep.  Touch.  101.    Com.  Dig.  Estate,  a.  2.    Co.  litt.  9  b. 

(e)  3  and  4  Wm.  4,  c.  104.  (d)  lb.  (e)  Humph,  p.  30. 
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indtanoe,  whenever  the  heirs  of  A.  cease  to  be  tenants  of 
that  manor,  the  grant  is  entirely  defeated,  (a) 

The  base  fee  created  by  a  tenant  in  tail  by  fine  or 
other  assurance  will  be  noticed  hereafter. 

This  qualified  estate  is  a  fee,  because  by  possibility 
it  may  endure  for  ever  in  a  man  and  his  heirs,  yet  as 
that  duration  depends  upon  the  concurrence  of  collateral 
circumstances  which  qualify  and  debase  the  purity  of 
the  donation,  it  is  therefore  a  qualified  or  base  fee.  (b) 

The  owner  of  a  base  fee  has  the  same  rights  and  pri- 
vileges, whilst  his  estate  continues,  as  if  he  were  tenant 
in  fee  simple,  (c) 

III.  A  conditional  fee,  at  the  common  law,  was  a  fee 
restrained  to  some  particular  heirs,  exclusive  of  others, 
donatio  stricta  et  coarctata  (d)  sicut  certis  hcBredHnu 
quibttsdam  h  successione  exchmSf  as  to  the  heirs  of  a  man*s 
body,  by  which  only  his  lineal  descendants  were  ad- 
mitted in  exclusion  of  collateral  heirs  ;  or  to  the  heirs 
male  of  his  body,  in  exclusion  both  of  collaterals  and 
lineal  females  also.  It  was  called  a  conditional  fee,  by 
reason  of  the  condition  expressed  or  implied  in  the  do- 
nation  of  it,  that  if  the  donee  died  without  such  par- 
ticular heirs  the  land  should  revert  to  the  donor,  for  this 
was  a  condition  annexed  by  law  to  all  grants  whatsoever, 
that  on  failure  of  the  heirs  specified  in  the  grant,  the 
grant  should  be  at  an  end,  and  the  land  return  to  its 
ancient  proprietor,  (e) 

With  regard  to  the  condition  annexed  to  these  fees 
by  the  common  law,  it  was  held  that  such  a  gift  to  a  man 
and  the  heirs  of  his  body  was  a  gift,  upon  condition  that 
it  should  revert  to  the  donor,  if  the  donee  had  no  heirs 
of  his  body,  but  if  he  had,  it  should  then  remain  to  the 
donee.     They  therefore  called  it  a  fee  simple  on  con- 


(a)  2  Bl.  Com.  109.  {b)  2  Bl.  Com.  109, 10. 

(c)  1  Cruise  Dig.  73.    Plowd.  657.  id)  Flet.  1.  3,  c.  3,  i  5. 

(f)  Plowd.  241.    2  Bl.  Com.  110. 
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dition  that  he  had  issue.  As  soon  as  the  donee  had 
any  issue  bom,  his  estate  was  supposed  to  become  abso- 
lute by  the  perfonnance  of  the  condition,  so  as  to  enable 
him  to  alienate  the  land,  and  thereby  to  bar  not  only  his 
own  issue,  but  also  the  donor  of  his  interest  in  the 
revision,  (a) 

However,  if  the  tenant  did  not  in  fact  alienate  the  land^ 
the  course  of  descent  was  not  altered  by  this  perform- 
ance of  the  condition,  for  if  the  issue  had  afterwards 
died,  and  then  the  tenant  or  original  donee  had  died 
without  making  any  alienation,  the  land,  by  the  terms 
of  the  donation,  could  descend  to  none  but  the  heirs  of 
his  body,  and,  in  default  of  them,  must  have  reverted  to 
the  donor,  for  which  reason,  in  order  to  subject  the  lands 
to  the  ordinary  course  of  descent,  the  donees  of  these 
eonditional  fee  simples  took  care  to  alienate  as  soon  as 
they  had  performed  the  condition  by  having  issue,  and 
afterwards  repurchased  the  lands,  which  gave  them  a.  fee 
simple  absolute  that  would  descend  to  the  heirs  general, 
according  to  the  course  of  the  common  law.  (b) 

In  order  to  put  an  end  to  this  practice,  and  perpetuate 
possessions  in  families,  the  statute  de  danis  conditionaUbuSy 
13  Edward  L,  frequently  called  the  statute  of  Great 
Men,  was  passed.  By  this  statute  the  land  was  secured 
inalienably  to  the  lineal  heirs,  either  general  or  special,  of 
the  donee,  as  long  as  they  endured,  but  it  never  passed 
beyond  them  to  the  collateral  heirs.  The  interest  created 
was  called  an  estate  tailj  being  a  curtailed  inherit- 
ance, (c) 

IV.  Estates  tail  are  either  general  or  speciaL  Tail 
general  is  where  only  one  person's  body  is  specified,  from 
which  the  issue  must  be  derived,  as  where  the  gift  is  sim- 
ply to  A.  and  the  heirs  of  his  body,  (^d) 

Tail  special  is  where  both  the  original  parents  are 
marked  out,  as  to  A.  and  the  heirs  of  his  body  to  be 

(a)  Co.  Litt.  19.    2  Inst.  333.  ijb)  2  Bl.  Com.  110,  HI. 

(c)  Humph,  p.  31.  id)  Litt.  §  14, 15. 
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begotten  upon  B.,  or  to  B.  and  the  heirs  of  her  body  to 
be  begotten  by  A.,  or  to  A.  and  B.,  being  of  different 
sexes,  and  the  heirs  of  their  bodies,  (a)  in  which  last 
case  the  parties  are  joint  tenants  of  the  inheritance,  (b) 

Again,  whether  general  or  special,  the  estate  tail  may 
be  made  descendible  to  all  the  issue  in  their  order  with- 
out distinction  of  sex,  as  in  the  preceding  examples,  or 
it  may  be  confined  to  the  heirs  male,  or  to  the  heirs  fe- 
male.(c)  In  the  two  latter  cases,  which  are  distin* 
guished  by  the  appellations  of  taU  male  and  taUfemalej 
the  descent  must  be  traced  entirely  through  males,  or 
entirely  through  females,  (d) 

As  words  of  inkeritance  are  necessary  to  create  a  fee, 
so  in  farther  limitation  of  the  strictness  of  the  feodal  do- 
nation the  word  body,  or  some  other  words  of  pro- 
creation, are  necessary  to  make  it  a  fee  tail,  and  ascer- 
tain to  what  heirs  in  particular  the  fee  is  limited.  If, 
therefore,  either  words  of  inheritance  or  words  of  pro- 
creation be  omitted,  although  the  others  are  inserted  in 
the  grant,  this  will  not  make  an  estate  tail.  As  if  the 
grant  be  to  a  man  and  the  issue  of  his  body,  to  a  man 
and  his  seed,  to  a  man  and  his  children  or  offspring,  all 
these  are  only  estates  for  life,  there  wanting  the  words 
of  inheritance,  his  heirs,  (e)  So,  on  the  other  hand,  a 
gift  to  a  man  and  his  heirs  mode^  or  female,  is  an  estate 
in  fee  simple,  and  not  in  fee  tail,  for  there  are  no  words 
to  ascertain  the  body  from  which  they  shall  issue.  (/) 
In  last  wills  and  testaments,  where  greater  indulgence  is 
allowed,  an  estate  tail  may  be  created  by  a  devise  to  a 
man  and  his  seed,  or  to  a  man  and  his  heirs  male,  or  by 
other  irregular  modes  of  expression,  {g) 

Estates  tail,  as  well  as  estates  in  fee,  may  in  wills  be 
created  by  mere  impUcatum,  without  any  express  words. 

(a)  Ldtt.  §  16,  29.  (6)  Burt.  Comp.  §  647. 

(e)  Litt.  $  21,  22, 23,  24, 25,  26,  27-     (cO  Burt.  Comp.  §  649. 
(e)  Go.  Litt.  20,  6.  (/)  Utt.  $31*  Co.  Litt.  27- 

(^)  Co.  Litt.  9,  27.    2  Bl.  Com.  p.  114. 
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Wherever  an  estate  of  freehold  is  given,  and  by  the 
same  conveyance  or  will,  an  ulterior  estate  (whether  im- 
mediately following  the  first,  or  subject  to  other  re- 
mainders intervening)  to  the  heirs  or  to  the  heirs  of  the 
body  of  the  same  person,  this  ulterior  estate  vests  in  that 
person  himself  in  the  same  manner  as  if  it  had  been  ex- 
pressly given  to  Aim  and  his  heirs,  or  to  him  and  the 
heirs  of  his  body,  (a)  Hence  it  is  said,  that  in  such  case 
the  words  hexrs  and  heirs  of  the  body  are  words,  not  of 
purchase  but  of  limitation,  t.  6.,  of  description  of  estate, 
the  word  of  purchase,  or  description  of  the  person  who 
is  to  take  the  estate  being  suppressed  and  understood. 
This  is  the  celebrated  rule  of  law  called  the  rule  in  Shel- 
ley's case,  such  being  the  name  of  the  party  in  whose 
case  this  rule  of  law  was  acknowledged,  (bi) 

v.  There  is  still  another  species  of  entailed  estates 
now,  indeed,  grown  out  of  use,  yet  still  capable  of  sub- 
sisting in  law,  which  are  estates  in  libero  maritagio^  or 
frank-marriage.  These  are  defined  (c)  to  be  where  te- 
nements are  given  by  one  man  to  another,  together  with 
a  wife  who  is  the  daughter  or  cousin  of  the  donor,  to 
hold  mfrank-marriage.  By  such  gifts,  although  nothing 
but  the  word  frank-marriage  is  expressed,  the  donees 
have  the  tenements  to  them  and  the  heirs  of  their  two 
bodies  begotten,  that  is,  they  are  tenants  in  special  tail. 
For  this  one  word  frank-marriage  does  ex  m  termini  not 
only  create  an  inheritance  like  the  word  franhahwyign^ 
but  likewise  limits  that  inheritance,  supplying  not  only 
words  of  descent  but  of  procreation  also.  Such  donees 
in  frank-marriage  are  liable  to  no  service  but  fealty,  for 
a  rent  reserved  thereon  is  void  until  the  fourth  degree 
of  consanguinity  be  past  between  the  issues  of  the  donor 
and  donee.  ((2)  When  the  term  was  passed,  the  general 
rule  respecting  tenants  in  tail  applied  in  the  absence  of 


(a)  1  Rep.  93.    Fearne,  C.  R.  28.        (6)  Burt.  Comp.  $  339.     1  Rep.  93. 
(c)  Litt.  $  17.  (<Q  Liu.  §  19,  20. 
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any  special  reseryation,  that  they  held  of  their  donor  by 
the  samie  services  by  which  he  held  over  of  his  next  im- 
mediate lord,  (a) 

Tenant  in  tail  can  exercise  the  same  rights  of  owner- 
ship upon  the  land  itself  as  tenant  in  fee  simple.  He 
may  commit  waste  on  the  estate  tail  by  felling  timber, 
pulling  down  houses,  or  the  like,  without  being  im- 
peached or  called  to  account  for  the  same,  (b)  The 
estate  entailed  is  subject  as  well  to  the  dower  of  the  wife 
as  to  the  curtesy  of  the  husband  of  the  donee  in  tail,  (c.) 

He  may  also  exercise  rights  of  ownership  upon  the 
inheritance.  Estates  tail  were,  even  previously  to  the  late 
statute,  (d)  capable  of  being  extended  into  a  fee  simple 
with  the  incident  of  alienation.  The  following  were  the 
modes  by  which  they  became  estates  in  fee  simple. 
Where  the  tenant  in  tail  had  also  the  immediate  fee  in 
expectancy  he  might  acquire  the  absolute  ownership  by 
the  fictitious  process  of  a  JinCy  whether  his  estate  tail 
were  immediate  or  expectant  on  a  preceding  life  or 
other  partial  estate.  Where,  however,  on  failure  of  the 
lineal  heirs  in  the  entail,  the  property  was  limited  over 
to  another,  there  the  tenant  in  tail,  in  order  that  he 
might  acquire  the  absolute  fee,  was  obliged  to  resort  to 
another  and  more  intricate  judicial  fiction,  called  a 
common  recovery ;  but  this  was  practicable  only  where 
either  he  was  himself  entitled  to  the  possession,  or 
could  obtain  the  concurrence  of  the  immediate  possessor 
having  an  estate  of  freehold  at  least,  that  is  for  life,  either 
for  his  own  benefit,  or  as  a  trustee  for  another,  as  in  the 
ordinary  instance  of  a  son  tenant  in  tail,  expectant  upon 
the  death  of  his  father,  who  has  the  preceding  life  estate 
either  in  himself  or  his  trustee,  (e) 

These  processes  were  fictitious  proceedings,  intro- 
duced by  a  kind  of  pia  fraus  to  elude  the  statute  de 


(fl)  Litt.  §  19,  20.         (b)  2  Bl.  Com.  1 15.  (c)  lb. 

(d)  3  and  4  Wm.  4,  c.  74,  («)  Humph.  3«. 
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donisj  which  was  found  mischievous,  and  which  one 
branch  of  the  legislature  would  not  then  consent  to  re* 
peal.  They  became  by  long  use  and  acquiescence  a  most 
common  assurance  of  lands,  and  were  respected  as  the  le- 
gal mode  of  conveyance  by  which  a  tenant  in  tail  might 
dispose  of  his  lands  and  tenements,  so  that  no  court 
would  suffer  them  to  be  shaken,  and  even  acts  of  par** 
liament,  by  a  sidewind,  countenanced  and  established 
them,  (a) 

The  power  of  the  tenant  in  tail  to  destroy  the  entail 
and  alienate  by  fine  or  recovery  was  so  established,  that 
no  condition,  restrictive  of  that  power,  was  permitted  to 
take  effect.  (6) 

A  Jine  may  be  described  to  be  an  amicable  compo- 
sition or  agreement  of  a  suit,  either  actual  or  fictitious, 
by  leave  of  the  king  or  his  justices,  whereby  the  lands 
in  question  became,  or  were  acknowledged  to  be,  the 
right  of  one  of  the  parties,  (c)  In  its  original  it  was 
founded  on  an  actual  suit,  commenced  at  law  for  reco- 
very of  possession  of  land  or  other  hereditaments,  and  the 
possession  thus  gained  by  such  composition  was  found  to 
be  so  sure  and  effectual,  that  fictitious  actions  were  every 
day  commenced  for  the  sake  of  obtaining  the  same 
security. 

A  fine  was  so  called  because  it  put  an  endj  not  only  to 
the  suit  thus  commenced,  but  also  to  all  other  suits  and 
controversies  concerning  the  same  matter.  (e2) 

The  party  to  whom  the  land  was  to  be  conveyed  or 
assured  commenced  an  action  or  suit  at  law  against  the 
other,  generally  an  action  of  covenant,  (e)  by  suing  out 
a  writ  of  prtscipe,  called  a  writ  of  covenant,  the  foun- 
dation of  which  was  a  supposed  agreement  or  covenant 


(a)  11  Hen.  7,  c.  20.    7  Hen.  8,  c.  4.    34  and  35  Hen.  8,  c.  20.     14  Eliz. 
0    c.  8.  Ann.  c.  16.  14  Geo.  2,  c.  20.    2  Bl.  Com.  117. 

(fi)  1  Bnrr.  84.  Co.  Litt.  379  b.  n.  330.    Watk.  Cony.  113. 

(e)  Co.  Litt.  1 20.  (d)  2  Bl.  Com.  p.  348,  9.  W  Finch.  1.  278. 
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that  the  one  should  convey  the  lands  to  the  other,  on  the 
breach  of  which  agreement  the  action  was  brought,  (a) 

As  soon  as  the  action  was  brought,  the  defendant  was 
supposed  to  make  overtures  of  accommodation  to  the 
plaintiff,  who  accepted  them,  but  having,  upon  suing  out 
the  writ,  given  pledges  to  prosecute  his  suit,  which  was 
endangered,  if  he  deserted  it  without  licence,  he  there- 
fore applied  to  the  court  for  leave  to  make  the  matter 
up,  which  was  readily  granted,  (i)  After  this  leave 
obtained,  the  concord  or  agreement  itself  followed,  which 
was  usually  an  acknowledgment  from  the  deforciants^  or 
those  who  kept  the  other  out  of  possession,  that  the 
lands  in  question  were  the  right  of  the  complainant ; 
and  from  this  acknowledgment  or  recognition  of  right, 
the  party  levying  the  fine  was  called  the  cognizor^  and 
he  to  whom  it  was  levied  the  cognizee.  This  acknow- 
ledgment was  made  either  openly  in  the  Court  of 
Common  Pleas,  or  before  the  Lord  Chief  Justice,  or  one 
of  the  judges  of  that  court,  or  before  two  or  more  com- 
missioners in  the  country,  empowered  for  that  purpose 
by  a  writ  of  dedimus  potestatem.  (c)  These  were  the 
essential  parts  of  a  fine.  When  the  note  of  the  fine  was 
enrolled  of  record  in  the  proper  office,  and  the  whole 
matter  introduced  at  the  foot  of  the  fine,  the  fine  was 
completely  levied  at  the  common  law.  (d) 

Fines  were  of  various  kinds,  but  the  best  and  surest 
kind  of  fine  was  what  in  our  law  was  called  a  fine  ^^  sur 
cognizance  de  droit  come  ceo  que  il  ad  de  son  done"  or  a 
fine  upon  acknowledgment  of  the  right  of  the  cognizee, 
as  that  which  he  had  of  the  gift  of  the  cognizor.  The 
deforciant^  in  order  to  keep  his  covenant  with  the 
plaintiff  of  conveying  to  him  the  lands  in  question,  and 
at  the  same  time  to  avoid  the  formality  of  an  actual 
feoffment,  and  livery,  used  to  acknowledge  in  court  a 
former  feoffment  or  gift  in  possession  to  have  been  made 

(a)  2  Black.  Com.  p.  350.  (6)  lb. 

(c)  lb.  (d)  lb.  p.  351. 
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by  him  to  the  plaintiff.  This  fine  was  therefore  said  to 
be  a  feoffment  of  record,  the  livery  thus  acknowledged 
in  court  being  equivalent  to  an  actual  livery,  so  that 
this  assurance  was  rather  a  confession  of  a  former  con- 
veyance than  a  conveyance  then  originally  made,  for 
the  deforciant  or  cognizor  acknowledged,  cognovit  the 
right  to  be  in  the  plaintiff  or  cognizee,  as  that  which  he 
had  de  son  done^  of  the  proper  gift  of  himself  the 
cognizor.  (a) 

The  other  fines  were  fine  sur  cognizance  de  droit 
tantum,  fine  sur  concessit^  and  fine  sur  done  grant  et 
render. 

By  the  statute  32  Hen.  VIII.  c.  36,  it  was  declared 
that  a  fine  levied  by  any  person  of  full  age,  to  whom  or 
to  whose  ancestors  lands  had  been  entailed,  should  be 
a  perpetual  bar  to  them  and  their  heirs  claiming  by 
force  of  such  entail,  unless  the  fine  were  levied  by  a 
woman,  tenant  in  tail  ex  provisions  viriy  after  the  death 
of  her  husband,  of  lands  which  were,  by  the  gift  of 
him  or  his  ancestors,  assigned  to  her  in  tail  for  her 
jointure  ;  (6)  or  unless  it  were  of  lands  entailed  by  act 
of  Parliament  or  letters  patent,  and  whereof  the  re- 
version belonged  to  the  crown,  (c) 

The  parties  to  a  fine,  that  is  to  say,  the  cognizors  or 
cognizees,  were  barred,  as  well  as  the  privies  to  a  fine,  or 
such  as  were  in  any  way  related  to  the  parties  who  levied 
the  fine,  and  claimed  under  them  by  right  of  blood  or 
other  right  of  representation,  (d)  Strangers  also  were 
barred  after  a  time,  that  is  to  say,  unless  within  five  years 
after  proclamations  made  they  interposed  their  claim ; 
provided  they  were  under  no  legal  impediments,  and  had 
then  a  present  interest  in  the  estate.  The  impediments 
were  coverture,  infancy,  imprisonment,  insanity,   and 

(a)  2  Bl.  Com.  p.  352.  (6)  See  Statute  11  Hen.  1,  c.  20. 

(c)  2  Bl.  Com.  p.  354. 

(if)  3  Rep.  87.    2  Bl.  Com.  355. 

VOL.  II.  Y 


322  CONFLICT   OF    LAWS. 

absence  beyond  sea;  and  persons  who  were  thus  incapaci- 
tated to  prosecute  their  rights  had  five  years  allowed 
them  to  put  in  their  claims  after  the  removal  of  such 
impediments.  Persons  also  who  had  not  a  present,  but  a 
future  interest  only,  as  those  in  remainder  or  reversion, 
had  five  years  allowed  them  to  claim,  from  the  time 
such  right  accrued,  (a)  If,  within  that  time,  they  ne- 
glected to  claim,  or  (by  the  statute  4  Ann,  c.  16)  if  they 
did  not  bring  an  action  to  try  the  right  within  one  year 
after  making  such  claim,  and  prosecute  the  same  with 
effect,  all  persons  whatsoever  were  barred  of  whatever 
right  they  had,  by  force  of  the  statute  of  non-claim,  (b) 

But  in  order  to  make  a  fine  of  any  avail  at  all,  it  was 
necessary  that  the  parties  should  have  some  interest  or 
estate  in  the  lands  to  be  affected  by  it.  (c) 

It  was  not  necessary  that  they  should  be  in  possession 
of  the  freehold ;  but  if  any  one  entitled  to  the  inherit- 
ance, or  to  a  remainder  in  tail,  levied  a  fine,  it  barred 
his  issue  and  all  heirs  who  derived  their  title  through 
him,  (d)  A  fine  by  tenant  in  tail  did  not  affect  subse- 
quent remainders,  but  created  a  base  or  qualified  fee, 
determinable  upon  the  failure  of  the  issue  of  the  person 
to  whom  the  estate  was  granted  in  tail,  upon  which 
event  the  remainder  man  might  have  entered,  (e) 

But  the  most  effectual  process  by  which  the  estate 
tail  might  be  converted  into  a  fee  simple,  was  a  commm 
recovery.  A  writ  of  entry  was  brought  by  the  person 
to  whom  the  land  was  to  be  conveyed,  called  the 
demandant^  against  the  tenant  in  tail.  To  give  more 
latitude  for  fiction,  this  writ  was  of  the  kind  denominated 
"  in  the  post,"  (J)  in  which,  though  it  was  necessary 
to  allege  a  disseisin  or  act  of  wrong,  yet  the  title  of  the 

(a)  Co.  Litt.  372.  (b)  2  BL  Com.  p.  356. 

(c)  lb.  id)  Hob.  333. 

(e)  Machell  v.  Clarke,  2  Lord  Raym.  778.      Doe  v.  Rivers,  7  T.  R.  276 ; 
8  T.  R.  211.  (/)  Cru.  Rec.  16. 
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tenant  was  not  deduced  with  particularity  from  the 
supposed  disseisor,  but  it  was  merely  asserted  that  he 
had  no  entry  into  the  tenement  but  after  the  disseisin. 
The  tenant  in  tail  thus  brought  before  the  court  vouched 
a  person  appointed  for  that  purpose,  called  the  vouchee^ 
whom  he  pretended  to  have  warranted  the  tenements  to 
him,  and  to  be  therefore  bound,  either  to  defend  his  title 
for  him,  or  to  give  him  other  tenements  of  equal  value,  (a) 
This  vouchee  appeared,  and  confessed  the  warranty,  and 
so  took  the  whole  burthen  of  the  action  upon  himself. 
Then  the  cause  was  adjourned  to  another  day,  upon 
which  the  vouchee  took  care  to  absent  himself.  The 
consequence  was,  that  judgment  necessarily  went  by 
default ;  (6)  first,  for  the  demandant  against  the  tenant 
in  tail,  and  secondly,  for  the  tenant  in  tail  against  the 
vouchee,  (c) 

The  first  judgment  gave  the  estate  in  fee  simple  to 
the  demandant,  and  was  accompanied  with  a  writ  to 
the  sheriff,  by  virtue  of  which  he  was  to  be  put  in  seisin 
of  the  tenements,  (rf)  This  writ  was  never  actually 
executed  by  the  sheriff,  {e)  but  was  recorded  with  the 
other  proceedings  as  having  been  executed  ;  and  thus 
the  demandant  became  seised  of  the  tenements  in  fee 
simple.  The  second  judgment  for  ever  established  the 
first,  by  precluding  all  future  claims  under  the  entail.  (/) 
It  directed  that  the  tenant  in  tail  should  be  recompensed 
to  the  value  of  what  he  had  lost,  out  of  the  lands  of  the 
vouchee  ;  and  as  this  recompence  would  have  descended 
to  the  heirs,  (jg)  and  devolved  to  the  persons  in  re- 
mainder in  the  same  manner  as  the  tenements  for 
which  it  was  substituted,  those  persons  were  held  to  be 
deprived  of  all  reasonable  ground  of  complaint.  (A) 

The  recovery  here  described  was  with  a  single  voucher 
only ;  but  sometimes  it  was  with  double,   treble,   or 

(o)  Cru.  Rec.  12.  (ft)  lb.  122.  (c)  Burt.  Comp.  $  683. 

(rf)  Cm.  Rec.  134.  (c)  5  T.  R.  179, 180,  181. 

(/)  3  Bl.  Com.  193.  (^)  Co.  Litt.  252,  a. 


(A)  Burt.  Comp.  §  684. 
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farther  voucher,  as  the  exigency  of  the  case  required. 
It  was  usual  always  to  have  a  recovery,  with  double 
voucher  at  the  least,  by  first  conveying  an  estate  of 
freehold  to  any  indifferent  person,  against  whom  the 
prcBcipe  was  brought,  and  then  he  vouched  the  tenant 
in  tail,  who  vouched  over  the  common  vouchee,  (a) 

By  the  common  recovery,  not  only  all  estates  tail, 
but  all  remainders  and  reversions  expectant  on  the  deter- 
mination of  such  estates,  were  barred.  A  tenant  in  tail 
might  therefore,  by  this  method  of  assurance,  have  con- 
veyed the  lands  held  in  tail  to  the  recoveror,  his  heirs 
and  assigns,  absolutely  free  and  discharged  of  all  con- 
ditions and  limitations  in  tail,  and  of  all  remainders 
and  reversions.  But  by  statute  34  and  35  Hen.  VIII. 
c.  20,  no  recovery  had  against  tenant  in  tail  of  the 
king's  gift,  whereof  the  remainder  or  reversion  was  in 
the  king,  would  bar  such  estate  tail,  or  the  remainder 
or  reversion  of  the  crown,  (h)  And  by  the  statute 
11  Hen.  VII.  c.  20,  no  woman  after  her  husband's 
death  could  suffer  a  recovery  of  lands  settled  on  her  by 
her  husband,  or  settled  on  her  husband  and  her  by  any 
of  her  ancestors,  (c)  But  the  act  did  not  prevent  her 
levying  a  fine  jointly  with  her  husband,  or  after  his 
death,  with  the  consent  of  the  remainder- man,  such 
consent  appearing  on  record,  or  by  deed  enrolled,  (d) 

In  all  recoveries  it  was  necessary  that  the  recoveree,  or 
tenant  to  the  prcBcipe,  as  he  was  usually  called,  should 
be  actually  seised  of  the  freehold,  otherwise  the  recovery 
was  void,  (e)  For  all  actions  to  recover  the  seisin  of 
lands  were  brought  against  the  actual  tenant  of  the 
freehold,  otherwise  the  suit  lost  its  effect,  since  the  free- 
hold could  not  be  recovered  of  him  who  had  it  not.  {/) 


(fl)  2  Bl.  Com.  359. 

(b)  Co.  litt.  372.    Perkins  v.  Sewell,  I  W.  Bl.  Rep.  654. 

(c)  2  Bl.  Com.  p.  361. 

(rf)  Cro.  Jac.  474.    Cru.  Rec.  160.  (e)  Pigot,  28. 

(/)  2  Bl.  Com.  p.  362. 


PROPERTY,  MODIFICATIONS  OF,  OR  ESTATES  THEREIN.    325 

As  to  the  difference  between  the  two  forms  of  assurance, 
the  formalities  of  a  recovery  were  such  that  it  could  only 
be  transacted  in  term,  while  the  court  was  sitting; 
whereas  the  essential  part  of  a  fine  being  the  acknow- 
ledgment of  the  parties,  which  could  be  taken  at  any 
time  by  commissioners,  it  might  be  completed  in  va- 
cation, and  recorded  as  of  the  preceding  term,  (a)  A 
fine  could  not  be  levied  by  attorney  or  deputy,  but  a 
recovery  might  have  been  suffered  by  attorney,  whose 
warrant  appeared  upon  the  roll,  and  if  the  recoveree 
had  been  an  infant,  or  insane,  this  warrant,  though 
made  with  the  same  solemnity  as  the  acknowledgment 
of  a  fine  out  of  court,  was  void,  and  vitiated  the  recovery^ 
as  did  also  the  death  of  the  recoveree  before  the  attorney 
had  executed  his  authority.  (6) 

It  will  be  naturally  asked,  if  the  operation  of  a  fine  in 
barring  entails  was  so  limited,  and  that  of  a  common  re- 
covery so  complete,  why  it  was  ever  resorted  to  for  that 
purpose.  The  answer  is,  that,  under  some  circumstances, 
its  limited  operation  was  all  that  was  necessary;  as  where 
a  tenant  in  tail  in  possession  had  the  immediate  reversion 
or  remainder  in  fee,  in  which  case  no  one  could  make 
title  to  the  estate,  except  as  his  privy  or  heir,  who 
would  be  barred  immediately  by  a  fine.  Under  other 
circumstances,  the  party  could  not  suffer  a  common 
recovery ;  as  where  the  tenant  in  tail  was  only  a  re- 
mainder-man, and  he  who  had  the  freehold  in  pos- 
session would  not  join  him  in  the  necessary  convey- 
ances. In  such  a  case,  all  that  could  be  done  was  to 
bar  those  claiming  under  the  remainder-man  by  his 
fine,  (c) 

Another  mode  of  alienation  by  tenant  in  tail  was 
effected  by  his  annexing  a  warranty  to  his  grant,  and  if 
he   left  assets,   such   warranty  barred  his  own  issue, 

(a)  Burt.  Comp.  $  110.    Cru.  Rec.  108,  181. 

(6)  lb.  §  112.  Cc)  2  Bl.  Com.  p.  357>  note  by  Coleridge. 
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and  his  warranty  without  assets  barred  such  of  his  heirs 
as  were  in  remainder  or  reversion,  (a) 

The  statute  de  donis  (b)  extended  only  to  the  aliena- 
tions of  tenant  in  tail ;  the  alienations  of  tenants  for  life 
with  warranty  remained  as  they  did  at  the  common  law, 
and  therefore  bound  all  upon  whom  the  warranty  de- 
scended, either  with  or  without  assets.  Neither  did  it 
restrain  the  alienations  of  tenant  in  tail,  except  so  far 
as  they  prevented  the  land  descending  upon  the  issue  at 
his  death,  or  reverting  to  the  donor  for  want  of  issue  in 
tail.  It  neither  directly  nor  indirectly  restrained  the 
tenant  in  tail  from  barring  a  remainder-man  in  tail 
by  his  warranty  descending  on  him,  unless,  perhaps,  it 
be  considered  that  every  particular  estate  in  remainder 
is  carved  out,  and  a  part  of,  the  reversion,  and  con- 
sequently equally  entitled  to  protection.  As  to  a  re- 
mainder-man in  tail,  therefore,  the  operation  of  war- 
ranty in  rebutting  the  heir  remained  as  it  was  before 
the  statute,  it  barred  him  both  with  and  without  assets,  (c) 

By  a  recent  statute,  a  tenant  in  tail  is  enabled  to 
dispose  of  the  entailed  lands  by  more  simple  modes  of 
assurance,  (d) 

By  this  statute,  fines  and  recoveries  and  warranties, 
as  a  bar  to  issue  in  tail  and  remainder-men  are 
abolished,  (e) 

The  legislature  has  directly  sanctioned  and  defined  the 
means  of  breaking  through  the  fetters  of  a  strict  settle- 
ment. It  has  provided,  de  novo,  a  code  comprising  the 
whole  law  of  alienation  by  tenants  in  tail,  at  once 
simple  and  comprehensive,  (^f)  By  this  statute  it  is 
provided,  (^r)  that  after  the  31st  of  December,  1833, 
every  actual  tenant  in  tail,  whether  in  possession,  re- 
mainder,   contingency,    or  otherwise,  may  dispose  of, 

(a)  Watk.  Conv.  c.  8.  (fi)  13  Edw.  1,  c.  1. 

(c)  Co.  Litt.  373,  b,  n.  2.  Bole  v.  Horton,  Vaugh.  360. 
(rf)  3  and  4  W.  4,  c.  74.  (f)  Sec.  2,  14. 

(/)  Hay  Conv.  p.  92.  (^)  Sec.  15. 
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for  an  estate  in  fee  simple  absolute,  or  for  any  less 
estate,  the  lands  entailed,  saving  the  rights  of  persons 
in  respect  of  estates  prior  to  the  estate  tail.  But 
women  who  are  seised  in  tail  under  existing  settle- 
ments ex  provimne  viri  are  prevented  from  exercising 
such  power  of  disposition  without  the  assent  now  re- 
quired by  law ;  but  as  to  future  settlements,  the  act  of 
11  Hen.  VIL  c.  20,  is  repealed.  But  the  power  of 
dispositipn  (a)  is  prevented  from  extending  to  tenants 
in  tail  within  the  34  and  35  Hen.  VIII.,  or  who  by  any 
other  act  are  restrained  from  barring  their  estates  tail, 
or  to  tenants  in  tail  after  possibility  of  issue  extinct. 

In  like  manner,  (6)  after  the  31st  of  December,  1833, 
power  is  given  to  the  persons  who  would  have  been 
tenants  in  tail  if  the  entail  had  not  been  barred  and  con- 
verted into  a  base  fee,  to  dispose  of  the  lands,  so  as  to 
enlai^  the  base  fee  into  a  fee  simple  absolute,  but  not 
to  affect  prior  estates.  But  (c)  the  act  is  not  to  enable 
any  issue,  in  respect  of  his  hope  of  succession,  to  dispose 
of  the  entailed  property,  (d)  which  the  heir  might  have 
accomplished  before  the  act.  (e) 

In  place  of  a  tenant  to  the  pracipe  there  must  be  a 
protector  of  every  settlement,  whose  concurrence  in 
barring  estates  tail  in  remainder  is  required,  in  order  to 
preserve,  under  certain  modifications,  the  control  of  the 
tenant  for  life  over  the  remainder-men.  With  this 
view  it  is  enacted,  that  if,  at  the  time  when  there  shall 
be  a  tenant  in  tail  under  a  settlement,  there  shall  also 
be  under  the  same  settlement  any  estate  for  years  de- 
terminable on  a  life,  or  any  greater  estate  (not  being  an 
estate  for  years)  prior  to  the  estate  tail,  then  the  owner 
of  the  prior  or  first  estate,  or  who  would  have  been  so 
if  no  absolute  disposition  thereof  had  been  made,  shall 
be  the  protector  of  the  settlement,  and  shall,  for  the 

(a)  3  and  4  W.  4,  c.  74,  sec.  18.  ib)  Sec.  19,  39.  (c)  Sec.  20. 

id)  I  Sug.  Vend.  p.  381.  (<?)  Shep.  Touch,  by  Preston,  21. 


I 
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purposes  of  the  act,  be  deemed  the  owner  of  such  prior 
estate,  although  the  same  may  have  been  charged  or  in- 
cumbered, and  although  all  the  rents  be  exhausted  or 
required  for  the  payment  of  the  incumbrances  on  such 
prior  estate,  and  although  such  prior  estate  may  have 
been  absolutely  disposed  of  by  the  owner,  or  by  his  bank- 
ruptcy or  insolvency,  or  by  any  other  act  or  default  of 
such  owner.  An  estate  by  the  curtesy,  in  respect  of 
the  estate  tail,  or  of  any  prior  estate  created  by  the  same 
settlement,  is  to  be  deemed  a  prior  estate,  and  a  result- 
ing use  or  trust  to  or  for  the  settlor  is  to  be  deemed  an 
estate  under  the  same  settlement,  (a)  But  no  woman  in 
respect  of  her  dower,  nor  any  bare  trustee,  heir,  executor, 
administrator,  or  assign,  can  be  the  protector;  but  in 
these  cases  (b)  the  person  shall  be  the  protector  who 
would  have  been  so,  if  such  estate  did  not  exist,  (c) 

Power  is  given,  (d)  under  certain  restrictions,  to 
every  settlor  to  appoint  protectors  of  his  settlement,  and 
in  certain  cases,  the  Lord  Chancellor  and  the  Court  of 
Chancery  are  substituted  in  the  place  of  a  protector,  {e) 

The  instrument  substituted  for  barring  an  estate  tail 
and  all  estates  and  interests  to  take  effect  after  the  deter- 
mination, orin  defeazance,  of  the  estate  tail,  is  an  assurance 
by  deed  (/)  (that  is,  a  writing  under  seal)  to  be  en- 
rolled (g)  in  the  Court  of  Chancery,  within  six  calendar 
months  after  the  execution. 

The  enrolment  required  by  the  act  does  not  excuse  a 
non-compliance  with  the  requisition  of  any  other  law 
in  regard  to  enrolment  or  registration.  (A) 

No  actual  tenant  in  tail,  (i)  not  having  the  remainder 
or  reversion  in  fee  immediately  expectant  on  his  estate 
tail,  under  a  settlement  where  there  is  a  protector,  can  dis- 
pose of  the  estate  to  the  full  extent  authorized  by  the  act, 

(a)  1  Sug.  Vend.  p.  382.  (fi)  3  and  4  W.  4,  c.  74,  sec.  28. 

(c)  1  Sug.  Vend.  p.  383,  (rf)  Sec.  32. 

(c)  lb.  §  33,  48,  49.  (/)  Sec.  40.                      (g)  Sec.  41. 

(A)  Hay.  Intr.  Conv.  p.  97.  (0  Sec.  34. 
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without  the  consent  of  such  protector ;  but  he  may,  with- 
out such  consent,  dispose  of  the  estate  against  all  persons 
who  shall  claim  the  lands  by  force  of  any  estate  tail, 
which  shall  be  vested  in  or  might  be  or  have  been 
claimed  by  him.  And  (a)  although  the  estate  be  con- 
verted into  a  base  fee,  yet  as  long  as  there  is  a  protector 
of  the  settlement,  his  consent  is  requisite  to  the  power 
of  disposition  given  by  the  act.  (5) 

Under  this  act,  the  assurance  of  a  tenant  in  tail  in 
remainder,  with  limitations  over,  will  produce,  without 
the  concurrence  of  any  previous  taker,  an  effect  analo- 
gous to  that  of  a  fine  with  proclamations ;  or,  in  other 
words,  such  an  assurance  will  confer  a  lawful  title  to  a 
fee,  commensurate  in  point  of  duration  with  the  con- 
tinuance of  issue  in  tail,  (c)  and  having  the  alienable, 
devisable,  and  descendible  qualities  of  a  pure  fee  simple; 
but  in  order  to  render  his  assurance  of  equal  efficacy 
with  a  recovery  J  or,  in  other  words,  in  order  to  bar,  as 
well  his  estate  tail,  as  the  estates  and  interests  limited 
after  or  in  defeazance  of  his  estate  tail,  he  must  obtain 
the  consent  of  the  protector,  {d)  Such  consent  may  be 
given,  either  by  the  same  deed,  or  by  a  distinct,  but 
antecedent  or  contemporaneous,  deed,  (e)  to  be  enrolled 
in  the  Court  of  Chancery,  on  or  prior  to  the  enrolment 
of  the  principal  assurance,  (/)  and  the  consent,  once 
given,  is  irrevocable,  {y) 

The  protectorship  is  a  personal  privilege,  neither 
transferable  to  assigns,  nor  transmissible  to  repre- 
sentatives. (A) 

In  comparing  the  new  system  with  the  old,  it  should 
not  be  forgotten,  that  in  order  to  make  a  tenant  to 
the  prcBcipe,  the  freeholder  was  obliged  to  depart  with 
the   immediate   freehold  to  a  stranger.      But  as  the 

(a)  3  and  4  W.  4,  c.  74.  sec.  35.  (b)  1  Sug.  Vend.  p.  384. 

(c>  Sec.  34.  (d)  lb.  (e)  Sec.  42.  (/)  Sec.  46. 

(S)  Sec.  44.    Hay.  Intr.  Conv.  c.  5,  p.  108.  (*)  Sec.  27. 
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protector,  he  need  only  consent,  and  there  is  consequently 
no  disturbance  of  his  particular  estate,  (a) 

Another  important  accession  to  the  jtis  disponendi  of 
a  tenant  in  tail,  is  that  he  is  not  required  to  obtain  the 
concurrence  of  the  owner  of  a  prior  estate  of  freehold, 
or  of  years  determinable  with  life,  where  such  prior 
estate,  and  the  estate  tail,  are  created  by  different  as- 
surances, (i) 

It  is  observable  that  after  a  tenant  in  tail,  by  levying 
a  fine,  had  turned  his  estate  tail  into  a  base  fee,  or,  in 
other  words,  had  barred  the  issue  in  tail,  but  not  barred 
the  remainders  or  reversion,  he  still  retained  the  bare 
personal  prvoHege,  which  descended  to  the  issue,  of  ren- 
dering the  bar  complete  by  being  vouched  in  a  recovery. 
Now  an  assurance  under  the  act  will  produce,  in  the 
same  state  of  the  title,  the  same  effect,  (c) 

The  fine  of  tenant  in  tail,  with  reversion  to  himself 
in  fee,  subjected  the  whole  fee  to  any  incumbrance 
which  before  affected  the  reversion  only,  {d)  But  the 
act  enlarges  the  base  fee  into  a  fee  simple,  to  the  ex- 
clusion of  the  remainder  or  reversion,  (c) 

Indeed  the  act  provides  generally  (/)  for  the  enlarge- 
ment of  the  base  fee,  whenever  it  shall  happen  to  be 
united  with  the  immediate  remainder  or  reversion  in 
fee,  whether  the  base  fee  shall  have  been  created  by  fine 
prior  to  the  act,  or  shall  be  created  by  an  assurance 
under  the  act  itself,  {g) 

Even  before  the  act,  express  power  was  given  by 
statute  (A)  to  commissioners  of  bankrupt  to  convey  lands 

(a)  Hay.  Intr.  €k>iiy.  p.  115. 
(6)  lb.  106.    9  JanD.  Conv.  409>«. 
(c)  3  and  4  W.  4,  c.  74,  sec.  19.    Hay.  Intr.  Conv.  p.  119. 
if)  1  Sug.  Vend.  356. 
(6)  Sec.  39.    Hay.  Intr.  Conv.  p.  119>  120. 
(/)  Sec.  39. 
'  {g)  Hay.  Intr.  Conv.  p.  121. 
{k)  6  Geo.  4,  c.  16,  $  65. 
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entailed  of  the  bankrupt  by  bargain  and  sale  enfoUed,  (a) 
and  by  the  statute  (b)  a  deed  by  the   commissioners 
with  the  consent  of  the  protector,  will  have  the  same 
effect,  (c) 

The  provisions  of  the  act  are  extended  to  entailed 
money,  that  is,  to  a  money  fund  liable  to  be  laid  out  in 
the  purchase  of  land  to  be  entailed,  including  land  im- 
pressed with  a  trust  for  conversion  into  money  so  ap* 
plied,  (d)  The  former  acts  are  repealed,  (e)  The  per- 
son who  would  be  the  first  only  tenant  in  tail  of  the 
land  to  be  bought  and  settled,  is  eimbled,  by  a  deed  of 
assignment  enrolled  in  the  Court  of  Chancery  within 
six  calendar  months  after  the  execution  (and  if  there  be 
a  protector,  made  with  his  consent),  to  unsettle  the  fund, 
and  entitle  himself  (subject  of  course  to  any  prior  in- 
terests or  charges)  to  receive  it  from  the  trustee.  (/) 
Farmerly,  the  person  entitled  to  be  tenant  in  tail  of  the 
land,  with  remainder  or  reversion  to  another  (for  where 
the  immediate  remainder  or  reversion  in  fee  was  in 
himself,  equity  would  decree  payment  of  the  fund  to 
him,)  (g)  was  in  this  dilemma :  he  could  not  act  upon 
the  land,  because  it  could  not  be  the  subject  of  a  reco- 
very until  ascertained ;  he  could  not  act  upon  the  money, 
because  it  could  not  be  the  subject  of  a  recovery  at 
aU.  In  this  predicament  he  had  recourse  either  to 
an  act  of  Parliament,  or  to  the  expedient  of  a  colour- 
able investment  in  the  purchase  of  an  estate  from  a 
friend,  who,  in  fact,  merely  lent  it  till  a  recovery 
should  be  suffered.  In  order  to  remedy  this  incon- 
venience, an  act  (k)  was  passed,  authorizing  the  Court 
of  Chancery,  on  the  petition  of  the  person  who  would 
be  tenant  in  tail  of  the  land,  to  order  the  fund  to  be 

(fl)  Watk.  Conv.  c.  8.  (6)  3  and  4  W.  4,  c.  74. 

(c)  Sees.  55,  56,  67. 

{d)  39  and  40  Geo.  3,  c.  56.    7  G.  4,  c.  45,  except  as  to  proceedings  com- 
menced before  tlie  Ist  of  Jan.  1834. 
(e)  3  and  4  W.  4,  c.  74.  (/)  Sees.  71,  72. 

(y)  Short  V.  Wood,  1  P.  Wms.  471.    2  Atk.  454. 
(&)  39  and  40  Geo.  3,  c.  56,  re-enacted  with  alterations  by  7  Geo.  4,  c.  45. 


332  CONFLICT   OF   LAWS. 

paid  to  him;  the  taker  of  antecedent  estates,  if  any^ 
concurring.  When  this  act  came  to  be  carried  into 
execution,  it  was  thought  proper  that  there  should  be  a 
reference  to  the  master,  to  inquire  whether  the  petitioner 
was  entitled  to  be  tenant  in  tail,  and  whether  he  had 
incumbered  the  fund  or  not. 

By  the  recent  act  it  is  enacted,  that  lands  to  be  sold, 
whether  freehold  or  leasehold  or  of  any  other  tenure, 
where  the  money  arising  from  the  sale  thereof  is  sub- 
ject to  be  invested  in  the  purchase  of  lands  to  be  settled, 
so  that  any  person,  if  the  lands  were  purchased,  would 
have  an  estate  tail  therein,  and  also  money,  subject  to  be 
invested  in  the  purchase  of  lands  to  be  settled,  so  that 
any  person,  if  the  lands  were  purchased,  would  have  an 
estate  tail  therein,  shall  for  all  the  purposes  of  the  act  be 
treated  as  the  lands  to  be  purchased,  and  be  considered 
subject  to  the  same  estates  as  the  lands  to  be  purchased 
would,  if  purchased,  have  been  actually  subject  to ;  and 
all  the  previous  clauses  in  the  act,  so  far  as  circum- 
stances will  admit,  are,  in  the  case  of  the  lands  to  be  sold 
as  aforesaid,  being  either  freehold  or  leasehold,  or  of 
any  other  tenure,  except  copy  of  court  roll,  to  apply  to 
such  lands  in  the  same  manner  as  if  the  lands  to  be  pur- 
chased  with  the  money  to  arise  from  the  sale  thereof 
were  directed  to  be  freehold,  and  were  actually  pur- 
chased and  settled,  and  shall,  in  the  case  of  money  sub- 
ject to  be  invested  in  the  purchase  of  lands  to  be  so  set- 
tled as  aforesaid,  apply  to  such  money  in  the  same 
manner  as  if  such  money  were  directed  to  be  laid  out  in 
the  purchase  of  freehold  lands,  and  such  lands  were  ac- 
tually purchased  and  settled,  save  and  except  that  in 
every  case  where  under  this  clause  a  disposition  shall  be 
to  be  made  of  leasehold  lands  for  years  absolute  or  deter- 
minable, so  circumstanced  as  aforesaid,  or  of  money  so 
circumstanced  as  aforesaid,  such  leasehold  lands  or 
money  shall,  as  to  the  person  in  whose  favour  or  for 
whose  benefit  the  disposition  is  to  be  made,  be  treated  as 
personal  estate,  and,  except  in  case  of  bankruptcy,  the 
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assurance,  by  which  the  disposition  of  such  leasehold 
lands  or  money  shall  be  effected,  shall  be  an  assignment 
by  deed,  which  shall  have  no  operation  under  the  act, 
unless  enrolled  in  the  High  Court  of  Chancery  within 
six  calendar  months  after  the  execution  thereof,  and,  in 
every  case  of  bankruptcy,  the  disposition  of  such  lease- 
hold lands  or  money  shall  be  made  by  the  commissioner, 
and  completed  by  enrolment  in  the  same  manner  as 
thereinbefore  required  in  regard  to  lands,  (a) 

VI.  The  next  class  of  freehold  estates  in  real  property 
is  estates  for  life.  And  of  these  some  are  conventionaly 
or  expressly  created  by  the  acts  of  the  parties,  others 
merely  legal,  or  created  by  operation  of  law. 

Estates  for  life,  expressly  created  by  deed  or  grant, 
which  alone  are  properly  conventional^  are  where  a  lease 
is  made  of  lands  or  tenements  to  a  man  to  hold  for  the 
tenn  of  his  own  life,  or  for  that  of  any  other  person,  or 
for  more  lives  than  one,  in  any  of  which  cases  he  is 
styled  tenant  for  life  only ;  when  he  holds  the  estate  by 
the  life  of  another,  he  is  usually  called  tenant  pur  autre 
vie.  (b)  These  estates  for  life  are  like  inheritances ; 
they  are  given  or  conferred  by  the  same  feodal  rights 
and  solemnities,  the  same  investiture  or  livery  of  seisin 
as  fees  themselves  are,  and  they  are  held  by  fealty,  if 
demanded,  and  by  such  conventional  rents  and  services, 
as  the  lord  or  lessor,  and  his  tenant  or  lessee,  have 
agreed  on.  (c) 

Estates  for  life  are  also  created  by  deeds  acting  under 
the  statute  of  uses,  as  bargain  and  sale  with  livery,  and  by 
will,  (rf)  They  may  be  constituted,  not  only  by  the  ex- 
press words  before  mentioned,  but  also  by  a  general 
grant  without  defining  or  limiting  any  specific  estate  ; 
and  if  one  grants  to  A,  B.  the  manor  of  Dale,  this  makes 
him  tenant  for  life,  (e)     Such  a  grant  at  large,  or  a 

(a)  Irish  Stat.  4  and  5  W.  4,  c.  92,  §  63.  (jb)  litt.  $  66. 

(c)  1  Bl.  Com.  p.  120. 

(cO  Burt  Comp.  $  723.  (e)  Co.  Idtt.  42. 
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grant  for  term  of  life  generally,  is  construed  to  be  an 
estate  for  the  life  of  the  grantee,  (a)  in  case  the  grantor 
hath  authority  to  make  such  grant,  for  an  estate  for  a 
man's  own  life  is  more  beneficial  and  of  a  higher  nature 
than  for  any  other  life,  and  the  rule  of  law  is,  that  all 
grants  are  to  be  taken  most  strongly  against  the 
grantor,  (b)  unless  in  the  case  of  the  king. 

Such  estates  for  life  will,  generally  speaking,  endure 
as  long  as  the  life  for  which  they  are  granted,  but  there 
are  some  estates  for  life  which  may  determine  upon  fu- 
ture contingencies,  before  the  life,  for  which  they  are 
created,  expires.  As  if  an  estate  be  granted  to  a  woman 
during  her  widowhood,  or  to  a  man  until  he  be  pro- 
moted to  a  benefice  ;  in  these,  and  similar  cases,  when- 
ever the  contingency  happens,  when  the  widow  marries, 
or  when  the  grantee  obtains  a  benefice,  the  respective 
estates  are  absolutely  determined  and  at  an  end.  (c) 
Yet,  while  they  subsist,  they  are  reckoned  estates  for  life, 
because  the  time  for  which  they  will  endure  being  un- 
certain, they  may  by  possibility  continue  for  life,  if  the 
contingencies  upon  winch  they  are  to  determine  do  not 
sooner  happen.  And  moreover,  in  case  an  estate  be 
granted  to  a  man  for  his  life  generally,  it  may  also  de- 
termine by  his  civil  death,  as  if  he  enters  into  a  monas- 
tery,  whereby  he  is  dead  in  law :  (d)  for  which  reason  in 
conveyances  the  grant  is  usually  made  "  for  the  term  of 
a  man's  natural  life,"  which  can  only  determine  by  his 
natural  death,  (e) 

All  persons  who  are  presented  to  any  ecclesiastical  be- 
neficcy  or  to  any  civil  office,  are  considered  as  tenants  for 
their  own  lives,  unless  the  contrary  be  expressed  in  the 
form  of  the  donation.  (/!) 

Estates  pur  autre  vie  have  some  peculiarities.     If  li- 

(a)  Co.  Litt.  42.  (]b)  lb.  36. 

(c)  Co.  litt.  42.  3  Rep.  SO.  id)  2  Rep.  48. 

(e)  1  BL  Com.  p.  132.     2  lb.  p.  120, 121. 
(/)  lb.  p.  123. 
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mited  to  the  grantee  and  his  keirsj  they  pass  to  the  heir, 
in  case  of  intestacy,  as  the  person  designated,  (a)  If  to 
one  and  his  executors  and  administrators,  they  become 
in  effect,  under  certain  statutory  provisions,  (b)  personal 
estates.  They  are  capable  of  being  limited,  like  estates 
in  fee  simple,  by  settlement  to  the  issue  of  the  marriage, 
but  with  this  difference,  that  the  qiuisi  estate  tail,  as  it  is 
called  in  leaseholds  pur  autre  me^  may  be  barred  by  the 
simple  deed  of  the  person  entitled,  (c) 

If  such  an  estate  be  given  to  A.  and  the  heirs  (^  his 
body,  the  heirs  of  the  body  will  take  as  special  occupants 
if  no  disposition  be  made  of  it  by  the  first  taker,  but  it  is 
absolutely  in  his  power  to  make  what  disposition  of  it 
he  pleases,  (d) 

VII.  Tenants  for  life,  created  by  operation  of  law,  are 
tenant  in  tail  after  possibility  of  issue  extinct,  tenant 
in  dower,  and  tenant  by  the  curtesy :  the  two  latter  have 
been  already  considered. 

Tenant  in  tail  after  possibility  of  issue  extinct  is  where 
one  is  tenant  in  special  tail,  and  a  person  from  whose  body 
the  issue  was  to  spring  dies  without  issue,  or  having  left 
issue,  that  issue  becomes  extinct,  in  either  of  these  cases 
the  surviving  tenant  in  special  tail  becomes  tenant  in 
tail  after  possibility  of  issue  extinct.  As  where  one  has 
an  estate  to  him  and  his  heirs  on  the  body  of  his  present 
wife  to  be  begotten,  and  the  wife  dies  without  issue, 
in  this  case  the  man  has  an  estate  tail  which  cannot  pos- 
sibly descend  to  any  one,  and  therefore  the  law  makes 
use  of  this  long  periphrasis,  as  absolutely  necessary  to  give 
an  adequate  idea  of  his  estate,  (e)  No  definition  could 
so  exactly  mark  him  out,  as  this  of  tenant  in  tail  aftet 
possibility  of  issue  extinct,  for  it  comprehends  not  only 


(a)  4  Term.  Rep.  229. 

(5)  29  Car.  2,  c.  3,  §  12.    14  Geo.  2,  c  20,  §  9. 

(c)  3  P.  Wms.  266.  Humph.  Intr.  p.  41. 

id)  2  Bl.  Com.  by  Chitty,  p.  260,  nota. 

(e)  Litt.  (  32. 
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the  possibility  of  issue  in  tail,  which  he  once  had,  but 
also  the  present  extinction  of  this  possibility. 

This  estate  must  be  created  by  the  act  of  God,  that  is, 
by  the  death  of  that  person  out  of  whose  body  the  issue 
was  to  spring,  for  no  limitation,  conveyance,  or  other 
human  act  can  make  it.  (a) 

This  estate  partakes  partly  of  an  estate  tail  and  partly 
of  an  estate  for  life,  but  with  many  of  the  privileges  of  a 
tenant  in  tail,  as  not  to  be  punishable  for  waste,  &c.,  {b) 
or  he  is  tenant  in  tail  with  many  of  the  restrictions  of  a 
tenant  for  life,  as  to  forfeit  his  estate  if  he  alienates  it  in 
fee  simple,  (o) 

This  tenant  has  these  privileges  in  respect  of  the  in- 
heritance that  once  was  in  him  as  tenant  in  tail,  and  he 
cannot  transfer  them  with  his  estate  to  any  other  person. 
His  assignee  will  be  bare  tenant  for  life.  Upon  this 
principle  he  may  cut  timber,  and  will  have  a  property 
in  it  when  cut,  but  like  the  tenant  for  life,  who,  by  ex- 
press provision  of  the  parties,  is  made  dispunishable  for 
waste,  a  court  of  equity  will  restrain  him  from  malidaus 
waste,  {d) 

As  to  the  incidents  of  an  estate  for  life. 

Every  tenant  for  life,  unless  restrained  by  covenantor 
agreement,  may,  of  common  right,  take  upon  the  land 
demised  to  him  reasonable  estovers^  (e)  or  botes,  (f)  For 
he  hath  a  right  to  the  full  enjoyment  and  use  of  the 
land,  and  all  its  profits,  during  his  estate  therein,  (g) 

But  unless  for  necessary  repairs,  and  at  seasonable 
times,  he  is  not  permitted  to  cut  down  timber,  or  do 
other  waste  upon  the  premises,  except,  as  has  been  said, 
in  the  case  of  tenant  in  tail  after  possibility  of  issue  ex- 
tinct. 

An  estate  for  life,  whether  by  deed  or  will,  may  be 

(a)  2  BL  Com.  p.  123, 124.  {b)  Co.  [itt.  27. 

(c)  Jb,  28.    2  BL  Com.  p.  125. 

{d)  Co.  Litt.  28.  WUliams  v.  WiUiams,  15  Yes.  430. 

(c)  lb.  p.  35.  (/)  Co.  Litt.  41.  (g)  2  Bl.  Com.  p.  122. 
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created  without  impeachment  of  waste.  Such  tenant  for 
life  without  impeachment  of  waste,  has  as  full  power  of 
cutting  down  timber  and  of  opening  new  mines  for  his 
own  use,  as  if  he  had  an  estate  of  inheritance,  and  is  in 
the  same  manner  entitled  to  the  timber,  if  severed  by 
others,  (a) 

Tenant  for  life,  or  his  representatives,  is  not  prejudiced 
by  any  sudden  determination  of  his  estate,  because  such 
a  determination  is  contingent  and  uncertain,  (b)  There- 
fore, if  he  sows  the  lands  and  dies  before  harvest,  his 
executors  shall  have  the  emblements  or  profits  of  the  crop, 
for  the  estate  was  determined  by  the  act  of  God,  and  it 
is  a  maxim  in  the  law^  that  acttis  Dei  nemini  facit 
t^ttriam.  (c) 

So  it  is  also,  if  a  man  be  tenant  for  the  life  of  another, 
and  cestui  que  vie,  or  he  on  whose  life  the  land  isheld  , 
dies  after  the  com  sown,  the  tenant  pur  autre  vie  shall 
have  the  emblements.  The  same  is  also  the  rule,  if  a  life 
estate  be  determined  by  the  act  of  law.  Therefore,  if  a 
lease  be  made  to  husband  and  wife  during  coverture, 
which  gives  them  a  determinable  estate  for  life,  and  the 
husband  sows  the  land,  and  afterwards  they  are  divorced 
a  vinculo  matrimonii^  the  husband  shall  have  the  emble- 
ments in  this  case,  for  the  sentence  of  divorce  is  the  act 
of  law.  (d)  But  if  an  estate  for  life  be  determined  by  the 
tenant's  own  act,  as  by  forfeiture  for  waste  committed, 
or  if  a  tenant  during  widowhood  thinks  proper  to  marry, 
in  these,  and  similar  cases,  the  tenants,  having  thus 
determined  the  estate  by  their  own  acts,  shall  not  be 
entitled  to  take  the  emblements,  {e) 

VIII.  Estates  less  than  freehold,  or  chattels  real,  are 
of  three  sorts,  estates  for  years,  estates  at  will,  estates  hy 
sufferance. 

If  the  lease  be  but  for  half  a  year,  or  a  quarter,  or  any 


(a)  1  T.  R.  56.  Co.  Litt.  220,  a.  n.  (1). 

(6)  Co.  litt.  55,  b.  (c)  2  Bl.  Com.  p.  122. 

id)  5  Rep.  116.  W  Co.  Litt.  55,  b.     2  Bl.  Com.  123. 

VOL.  II.  Z 
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less  time,  this  lessee  is  regarded  asatenant  for  years,  a  year 
being  the  shortest  period  of  which  the  law  takes  notice. 

But  though  it  be  essential  to  its  very  existence,  that 
there  be  a  time  absolutely  prefixed,  beyond  which  it 
cannot  continue,  yet  it  may  be  made  subject  to  a  con- 
dition, depending  on  the  dropping  of  any  life  or  lives, 
or  on  any  other  contingent  event,  for  its  determination 
before  the  period  prefixed,  as  for  ninety-nine  years,  if 
A.  B.  lives  so  long,  (a)  Here,  if  A.  B.  die  before  the 
ninety-nine  years  expire,  the  term  shall  cease;  but 
though  A.  B.  should  survive  the  ninety-nine  years,  the 
lease,  on  the  expiration  of  the  ninety-nine  years,  would 
be  absolutely  at  an  end.  (b) 

Long  terms  for  years  are  often  created  for  securing 
the  pa]anent  of  a  mortgage  debt,  jointures,  or  portions 
for  children,  and  for  other  purposes.  The  terms  do  not 
determine  without  a  special  provision  for  this  purpose. 
A  court  of  equity,  however,  converts  the  satisfied  holder 
of  the  term  into  a  trustee  for  the  owner  of  the  in- 
heritance, (c) 

Thus,  in  all  these  cases,  the  legal  interest  during  the 
continuance  of  the  term  is  in  the  trustee  and  his  personal 
representatives ;  through  these  must  the  title  be  deduced 
by  the  real  owner  of  the  fee,  who  is  entitled  to  the 
equitable  interest,  or  rather  to  all  the  benefit  or  ad- 
vantage which  can  be  made  of  the  term  during  its 
continuance,  (d) 

They  are,  in  this  state,  called  terms  to  attend  the 
inheritance^  and,  to  a  certain  degree,  are  consolidated 
with  it.  They  follow  the  descent  to  the  heir,  and  any 
alienations  made  of  the  inheritance,  or  of  any  partial 
estate  or  interest  carved  out  of  it  by  deed  or  will,  or  by 
act  of  law.  (e) 

ifl)  Co.  Litt.  45,  b.  (5)  1  Watk.  Conv.  c.  2. 

(c)  Co.  Litt.  290,  b.  n.  xv.  {d)  lb. 

(e)  WhitchurcLi  v.  Whitchurch,  2  P.  Wms.  236.  9  Mod.  124.  Gilb. 
Rep.  168.  Villiers  v.  yilliers,  2  Atk.  71*  Hoole  v.  Sales,  2  Wila,  329. 
Goodtitle  v.  Morgan  and  David,  1  T.  R.  756.    Co.  Litt.  290  b.  n.  zv. 
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The  term,  whether  created  by  demise  under  the 
common  law,  or  by  declaration  of  use,  or  by  devise  in  a 
will,  may  be  made  to  commence  either  immediately,  (a) 
or  on  a  future  day  or  event ;  in  which  latter  case,  unless 
there  be  a  particular  estate  to  support  it  as  a  remainder, 
it  must  necessarily  be  a  mere  interesse  termini^  until 
the  time  arrives  for  its  reduction  into  possession,  (b) 

Estates  at  vMl  are,  where  lands  and  tenements  are  let 
by  one  man  to  another,  to  have  and  to  hold  at  the  will 
of  the  lessor,  and  the  tenant,  by  force  df  this  lease, 
obtains  possession,  (c)  Such  tenant  has  no  certain  in- 
defeasible estate,  nothing  that  can  be  assigned  by  him 
to  any  other,  because  the  lessor  may  determine  his  will, 
and  put  him  out  whenever  he  pleases.  But  every  estate 
at  will  is  at  the  will  of  both  parties,  landlord  and  tenant, 
so  that  either  of  them  may  determine  his  will;  (c?)  except 
as  regards  emblements ;  and  that  on  the  principle  that  no 
sadden  determination  of  the  will  by  one  party  should 
tend  to  the  manifest  and  unforeseen  prejudice  of  the 
other.  Courts  of  law  have  of  late  years  leaned  as  much 
as  possible  against  construing  demises,  where  no  certain 
term  is  mentioned,  to  be  tenancies  at  will,  but  have  held 
them  to  be  tenancies  from  year  to  year,  so  long  as  both 
parties  please,  especially  where  an  annual  rent  is  re- 
served, in  which  case  the  one  party  cannot  determine 
the  tenancy,  even  at  the  end  of  the  year,  without  reason- 
able notice  to  the  other,  which  is  generally  understood 
to  be  six  months,  (e) 

An  estate  at  sufferance  is,  where  one  comes  into  pos- 
session of  land  by  lawful  title,  but  keeps  it  afterwards 
without  any  title  at  all.  As  if  a  man  takes  a  lease  for  a 
year,  and,  after  a  year  is  expired,  continues  to  hold  the 
premises,  without  any  fresh  leave  from  the  owner  of  the 
estate,  or  if  a  man  makes  a  lease  at  will,  and  dies,  the 

(a)  Co.  Litt.  46,  a.  (J)  Burt.  Comp.  J  836. 

(c)  Litt.  §  68.  {d)  Co.  litt.  55,  b.    2  Bl.  Com.  p.  146. 

(e)  13  Hen.  8,  c.  15,  16.     2  Bl.  Com.  p.  H7. 

z  2 
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estate  at  will  is  thereby  determined ;  but,  if  the  tenant 
continues  in  possession,  he  is  tenant  at  sufferance,  (a) 

IX.  In  the  enumeration  of  the  preceding  qualities  of 
real  property,  it  has  been  assumed  that  the  owner  is 
entitled  to  it  in  severalty.  He  may,  however,  be  en- 
titled to  it  jointly  with  one  or  more  persons.  Such 
joint  proprietors  are  distinguished  by  the  technical  ap- 
pellations of  jomt'tenantSy  coparceners^  and  tenants  in 
common. 

An  estate  in  jomt-tenancy  is,  where  the  lands  or  tene- 
ments are  granted  or  devised  to  two  or  more  persons, 
to  hold  in  fee  simple,  for  life,  for  years,  or  at  will,  (6) 
but  not  in  tail,  (c)  unless,  as  has  been  already  shown, 
the  donees  are  husband  and  wife,  (d) 

In  consequence  of  such  grant  or  devise,  the  estate  is 
called  an  estate  in  joint-tenancy,  (e) 

Joint-tenants  must  have  one  and  the  same  interest. 
One  joint-tenant  cannot  be  entitled  to  one  period  of 
duration  or  quantity  of  interest  in  lands,  and  the  other 
to  a  different ;  one  cannot  be  tenant  for  life,  and  the 
other  for  years ;  one  cannot  be  tenant  in  fee,  and  the 
other  in  tail,  (f)  But  if  the  land  be  limited  to  A.  and 
B.  for  their  lives,  this  makes  them  joint-tenants  of  the 
freehold  ;  if  to  A.  and  B.  and  their  heirs,  it  makes  them 
joint-tenants  of  the  inheritance,  (g)  They  must  also 
have  an  unity  of  title ;  their  estate  must  be  created  by 
one  and  the  same  act,  whether  legal  or  illegal,  as  by 
one  and  the  same  grant,  or  by  one  and  the  same  dis- 
seisin, (k)  Joint-tenancy  cannot  arise  by  descent  or  act 
of  law ;  but  merely  by  purchase  or  acquisition  by  the  act 
of  the  party.  There  must  also  be  an  unity  of  time ;  their  . 
estates  must  be  vested  at  one  and  the  same  period,  as 


(a)  Co.  Litt.  57>  b.    2  BL  Com.  p.  150.  (b)  2  BL  Com.  180. 

(c)  litt.  §  283. 

(d)  Wm.  Ocle's  Case,  Co.  Litt.  187>  a,  b.    Burt.  Comp.  $  647. 
{€)  Litt.  §  277.  (/)  Co.  Litt.  188,  a. 

(g)  Litt.  §  277.  (*)  lb.  J  278. 
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well  as  by  one  and  the  same  title,  except  where  estates 
in  joint-tenancy  are  limited  by  way  of  use.  (a)  Lastly, 
in  joint-tenancy,  there  must  be  an  unity  of  possession. 
Joint-tenants  are  said  to  be  seised  per  my  et  per  toutj  by 
tAe  half  J  or  moiety  ^  and  by  all ;  that  is,  they  each  of 
them  have  the  entire  possession,  as  well  of  every  parcel 
as  of  the  whole.  (Jti)  They  have  not  one  of  them  a 
seisin  of  one-half  or  moiety,  and  the  other  of  the  other 
moiety,  neither  can  one  be  exclusively  seised  of  one 
acre,  and  his  companion  of  another,  but  each  has  an 
undivided  moiety  of  the  whole,  and  not  the  whole  of  an 
undivided  moiety,  (c) 

Another  incident  to  a  joint-tenancy  is  the  jus  accres- 
cmdi.  Thus,  when  two  or  more  persons  are  seised  of 
a  joint  estate  of  inheritance  for  their  own  lives,  or  pur 
outer  vkj  or  are  jointly  possessed  of  any  chattel  interest, 
the  entire  tenancy,  upon  the  decease  of  any  of  them, 
remains  to  the  survivors,  and  at  length  to  the  last  sur- 
vivor, who  by  such  survivorship  becomes  entitled  to  the 
whole  estate,  {d) 

The  leaning  in  the  courts  of  law  and  equity  is  against 
a  joint-tenancy,  whenever  the  expressions  in  an  in- 
strument import  an  intention  to  make  a  tenancy  in 
common,  {e) 

An  estate  held  in  coparcenary  is,  where  lands  of  in- 
heritance descend  from  the  ancestor  to  two  or  more 
persons.  It  arises  either  by  common  law,  or  particular 
custom.  By  common  laWy  as  where  a  person  seised  in 
fee  simple,  or  in  fee  tail,  dies,  and  his  next  heirs  are 
two  females,  his  daughters,  sisters,  aunts,  cousins,  or 
their  representatives,,  in  this  case  they  shall  all  inherit, 


(a)  Go.  litt.  188,  a.     13  Rep.  57.     1  Saund.  Us.  1-35. 

(6)  Litt.  $  288.    5  Rep.  10. 

(e)  Bract.  1.  5,  tr.  5,  c.  26.    2  BL  Com.  181. 

(d)  litt.  $  280,  281.     2  Bl.  Ck)m.  183. 

(e)  1  P.  Wms.  14,  n.    1  Ld.  Raym.  622.    1  Salk.  392,  n.  b. 
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and  these  coheirs  are  then  called  coparcenersy  or  par- 
ceners.  (a)  Parceners  by  particular  custom  are  where 
lands  descend,  as  in  gavelkind,  to  all  the  males  in  equal 
degree,  as  sons,  brothers,  uncles,  &c.  (b)  And,  in  either 
of  these  cases,  all  llie  parceners  tc^ether  make  but  one 
heir,  and  have  but  one  estate  among  them,  (c)  Par- 
ceners, like  joint-tenants,  have  the  same  unities  of 
interest y  title j  and  possession,  (d) 

Parceners  also  claim  by  descent ^  never  by  purchase,  (e) 
There  is  no  unity  of  time  necessary  to  an  estate  in  co- 
parcenary.    For  if  a  man  had  two  daughters,  to  whom 
his  estate  descends  in  coparcenary,  and  one  dies  before 
the  other,  the  surviving  daughter  and  the  heir  of  the 
other,  or,  when  both  are  dead,  their  two  heirs,  are  still 
parceners,  (/ )  the  estates  vesting  in  each  of  them  at 
different  times,  though  it  be  the  same  quantity  of  inte- 
rest, and  held  by  the  same  title.     Parceners,  though 
they  have  an  unitjfy  have  not  an  entirety  of  interest. 
They  are  properly  entitled  each  to  the  whole  of  a  dis- 
tinct moiety,  (g)  and  of  course  there  is  no  jus  accrescendi 
or  survivorship  between  them.     And  as  long  as  the 
lands  continue  in  a  course  of  descent,  and  united  in 
possession,  so  long  are  the  tenants  therein,  whether  male 
or  female,  called  parceners.     But,  if  the  possession  be 
once  severed  by  partition,  they  are  no  longer  parceners, 
but  tenants  in  severalty  ;  or  if  one  parcener  aliens  her 
share,  though  no  partition  be  made,  then  are  the  lands 
no  longer  held  in  coparcenary,  but  in  common.  (JC) 

Tenants  in  common  are,  such  as  hold  by  several 
and  distinct  titles,  but  by  unity  of  possession.  This 
tenancy,  therefore,  happens,  where  there  is  a  unity  of 
possession  merely,  but  perhaps  an  entire  disunion  of  inte- 

(a)  Litt.  §  241,  242.  (A)  lb.  §  266. 

(c)  Co.  Litt.  163,  b.  2  Bl.  Com.  187.  (d)  lb. 

W  Litt.  §  254.  (/)  Co.  Litt.  164, 174. 

{g)  lb.  163,  164.  (A)  Litt.  §  309.    2  Bl.  Com.  188. 
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resty  of  iiilej  and  of  time.  For  if  there  be  two  tenants 
in  common  of  lands,  one  may  hold  his  part  in  fee  simple, 
the  other  in  tail,  or  for  life,  so  that  there  is  no  necessary 
unit^  of  interest ;  one  may  hold  by  descent,  the  other  by 
pnrdiase,  or  the  one  by  purchase  from  A.,  the  other  by 
purchase  from  B.,  so  that  there  is  no  unity  of  title; 
one's  estate  may  have  been  vested  fifty  years,  the  other's 
but  yesterday,  so  there  is  no  unity  of  time.  The  only 
unity  is  that  of  possession. 

Tenancy  in  common  may  be  created,  either  by  the  de- 
struction of  the  two  other  estates  in  joint-tenancy  or  co- 
parcenary, or  by  special  limitation  in  a  deed  or  will,  (a) 

Tenants  in  common,  properly,  take  by  distinct  moieties, 
and  have  no  entirety  of  interest,  and  therefore  there  is 
no  survivorship  between  them,  (b) 

Wlien  lands  are  given  in  undivided  shares  to  two  or 
more,  for  particular  estates,  so  as  that  upon  the  determi- 
nation of  the  particular  estates  in  any  of  these  shares, 
they  remain  over  to  the  other  grantees,  and  the  rever- 
sioner, or  remainder-man,  is  not  let  in  till  the  determi^ 
nation  of  all  the  particular  estates;  the  grantees  take 
their  original  shares  as  tenants  in  common,  and  the  re- 
mainders, limited  among  them  on  the  failure  of  the  par- 
ticular estates,  are  known  by  the  appellation  of  crass- 
remamden.  These  remainders  may  be  raised  by  deed 
and  will ;  in  deeds,  when  the  limitations  are  legal,  they 
can  only  be  created  by  express  words,  but  in  wills  they 
may  be  raised  by  implication,  (c) 

To  raise  cross-remainders  between  more  than  two, 

(a)  3  BL  Com.  191.  (&)  lb.  193. 

(e)  Go.  litt.  195,  b.  n.  1 .  Gilbert  v.  Witty,  do.  Jac.  655.  Cole  v.  Living, 
itone,  1  Ventris,  324.  Holmes  ▼.  MeyneO,  Sir  T.  Raymond,  46S.  Burden 
T.  Bnrville,  B.  R.  East.  Term,  13  6.  3.,  Wright  ▼.  HoHbrd  and  odiers, 
B.  R.  Gowp.  31.  AOerton  ▼.  Pye,  4  T.  R.  710.  Doe  ▼.  Cooper,  1  East, 
229.  Watson  v.  Foxon,  2  East,  36.  And  see  Mr.  Seij.  Williams's  note, 
I  Saond.  IBS,  c.  Green  v.  Stephens,  17  Ves.  jnn.  64,  and  Duke  of  Rich- 
mond T.  Earl  of  Cadogan,  there  cited.    Watts  v.  Wainright,  5  T.  R.  427. 
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stronger  implication  is  required  than  to  raise  them  be- 
tween two  only,  (a) 

Implication,  however,  is  in  some  cases  allowed  ia 
deeds,  as  in  directions  for  a  settlement,  (i) 

A  joint-tenant  cannot  convey  his  share  to  his  com- 
panion by  feoffment^  because  each  is  supposed  to  be 
equally  seised  of  the  whole,  but  he  may  convey  it  by 
release.  Tenants  in  common,  on  the  other  hand,  may 
convey  [to  one  another  by  feoffment^  but  not  by  mere 
release.    But  coparceners  may  adopt  either  mode,  (c) 

Exclusive  of  voluntary  partition  by  any  of  the  pre- 
ceding classes  of  co-proprietors,  a  compulsory  partition 
(until  the  late  statute,  {d)  which  abolished  real  writs) 
might  have  been  effected  between  them  by  writ,  called  a 
writ  de  pariitiane  faaendd^  partly  at  common  law  and 
partly  by  statute,  (e)  during  their  respective  estates.  The 
legal  remedy,  however,  even  after  it  was  aided  by  the 
statute  of  8  and  9  William  III.  c.  31,  being  found  tedious 
and  expensive,  encumbered  as  it  was  with  the  useless 
solemnity  of  a  jury,  and  confined  in  its  operation  to  the 
actual  estates,  whether  in  fee  or  only  for  life,  of  the 
tenants  in  possession;  the  Court  of  Chancery  ac- 
quired the  principal  cognizance  of  partitions,  the  pro- 
ceedings for  that  purpose  being  by  a  commission  to  cer- 
tain persons  named,  who  proceed  to  a  division  of  the 
estate  without  a  jury,  and  make  their  return  to  the 
court,  which  is  confirmed  by  a  decree,  if  not  objected 
to  by  any  of  the  parties.  This  decree,  however,  like 
other  proceedings  in  equity,  binds  only  the  person  and 
not  the  estate^   which   must  afterwards  be  conveyed 


(c)  Atherton  ▼.  Pje,  4  Dom.  and  East,  710.  Doe  v.  Cooper,  1  Eaat,  229. 
Watson  ▼.  Fozon,  2  East*  36.    1  Saund  Rep.  186,  c.  n. 

(h)  Green  v.  Stephens,  17  Ves.  jun,  64,  and  Duke  of  Richmond  v.  Earl 
of  Cadogan,  there  cited. 

(c)  Go.  litt.  200,  b.    Burt.  Comp.  §  317.         (cQ  3  and  4  W.  4,  c.  27,  {  36, 

(f)  31  Hen.  8  c.  1.    32  Hen.  8,  c.  32. 
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pursuant  to  it  This  circumstance,  when  the  parties 
are  iniants,  or  not  in  existence,  renders  the  partition 
incomplete  at  law,  until  they  can  convey,  (a) 

X.  The  estates  hitherto  under  consideration  are 
estates  in  possession^  which  are  sometimes  called  estates 
executed,  whereby  a  present  interest  passes  to,  and  re- 
sides in,  the  tenant,  not  depending  on  any  subsequent 
circumstance  or  contingency,  as  in  the  case  of  estates 
executory.  (6) 

Estates  in  expectancy,  or  future  interests  in  real 
property,  are  either  certain  or  uncertain.  Estates  in 
expectancy  certain  are,  either  reversions  or  vested  re- 
mainders. Estates  in  expectancy  uncertain  are,  either 
carUingent  remainders,  springing  or  sMfiing  uses,  or 
executory  devises,  (c)  according  to  the  nature  of  the 
event  on  which  they  are  limited,  and  the  instrument 
which  creates  them. 

Estates  in  expectancy,  or  future  estates  and  interests, 
are  such  as  were  allowed  by  the  common  law,  or  such  as 
owe  their  origin  to  statute  law. 

Of  those  allowed  by  the  common  law  is  an  estate  in 
reversion,  which  is  the  residue  of  an  estate  left  in  the 
grantor,  to  commence  in  possession  after  the  determina- 
tion of  some  particular  estate  granted  out  by  him.  (d) 
Sir  Edward  Coke  (e)  describes  a  reversion  to  be,  the 
returning  of  land  to  the  grantor,  or  his  heirs,  after  the 
grant  is  over.  As  if  there  be  a  gift  in  tail,  the  rever- 
sion of  the  fee  is,  without  any  special  reservation,  vested 
in  the  donor  by  act  of  law :  and  so  also  the  reversion, 
after  an  estate  for  life,  years,  or  at  will,  continues  in  the 
lessor.  For  the  fee  simple  of  all  lands  must  abide 
somewhere ;  and  if  he,  who  was  before  possessed  of  the 
whole,  carves  out  of  it  any  smaller  estate,  and  grants  it 
away,  whatever  is  not  so  granted,  remains  in  him.     A 

(a)  Humph,  on  Real  Property,  57.  (6)  2  Bl.  Com.  p.  163. 

(c)  Feame,  C.  R.  p.  385,  n.  I.  3.  {d)  Co.  litt.  32,  b. 

ie)  Co.  litt.  142. 
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reversion  id  never,  therefore,  created  by  deed  or  writittg, 
but  arises  from  construction  of  law;  a  remainder 
can  never  be  limited,  unless  either  by  deed  or  devise. 
But  both  are  equally  transferable,  when  actually  vested, 
being  both  estates  in  prtBsentij  though  taking  effect  in 
future,  (a) 

The  doctrine  of  reversion  is  plainly  derived  from  the 
feudal  constitution.  Hence  the  usual  inddents  to  re- 
versions are  said  to  be  fealty  and  rent.  When  no  rent 
is  reserved  on  the  particular  estate,  fealty,  however,  re- 
sults of  course,  as  an  incident  quite  inseparable,  and 
demandable  as  a  badge  of  tenure.  Where  rent  is  re- 
served, it  is  also  incident,  though  not  inseparably  so,  to 
the  reversion,  (h)  The  rent  may  be  granted  away,  reserv- 
ing the  reversion,  by  special  words ;  but  by  a  general 
grant  of  the  reversion,  the  rent  will  pass  with  it,  as  inci- 
dent thereunto ;  though  by  the  grant  of  the  rent  gene- 
rally, the  reversion  will  not  pass.  The  incident  passes 
by  the  grant  of  the  principal,  but  not  ^  converse ;  for  the 
maxim  of  law  is,  ^^  accessorium  non  ducity  sed  sequiturj 
suum  prindpcde.^'  (c) 

In  consequence  of  these  incidental  rights  and  some 
peculiarities  in  the  descatt  of  reversions,  the  law  is 
careful  in  distinguishing  them  from  remainders,  however 
inaccurately  the  parties  themselves  may  describe  them. 
Thus,  if  one  seised  of  a  paternal  estate  in  fee  makes  a 
lease  for  life,  with  remainder  to  himself  and  his  heirs, 
this  is  properly  a  mere  reversion,  (d)  to  which  rent  and 
fealty  shall  be  incident ;  and  which  shall  only  descend 
to  the  heirs  of  his  father's  blood,  and  not  to  his  heirs 
general,  as  a  remainder  limited  to  him  by  a  third  person 
would  have  done ;  (e)  for  it  is  the  old  estate,  which  was 
originally  in  him,  and  never  yet  was  out  of  him.  And 
so  likewise,  if  a  man  grants  a  lease  for  life  to  A.,  re- 


(al  2  Bl.  CJom.  175.  (b)  Co.  Litt.  143,  a.  (c)  lb.  151,  152. 

(d)  Cro.  Eliz.  324.  (e)  3  Lev.  407. 


PROPERTY,  MODIFICATIONS  OF,  OR  ESTATfiS  THEREIN.     847 

serving  rent,  with  reversion  to  B.  and  his  heirs,  B.  hath 
a  lemainder  descendible  to  his  heirs  general,  and  not  a 
reversion  to  which  the  rent  is  incident ;  but  the  grantor 
shall  be  entitled  to  the  rent  during  the  continuance  of 
A.'s  estate,  (a) 

In  order  to  assist  such  persons  as  have  any  estate  in 
remainder,  reversion,  or  expectancy,  after  the  death  of 
others,  against  fraudulent  concealment  of  their  deaths, 
it  is  enacted  by  statute,  (b)  that  all  persons,  on  whose 
lives  any  lands  or  tenements  are  holden,  shall  (upon  ap- 
plication to  the  Court  of  Chancery,  and  order  made 
thereupon)  once  in  every  year,  if  required,  be  produced 
to  the  court,  or  its  commissioners,  or  upon  neglect  or 
refusal,  they  shall  be  taken  to  be  actually  dead,  and  the 
person  entitled  to  such  expectant  estate  may  enter  upon 
and  hold  the  lands  and  tenements,  till  the  party  shall 
appear  to  be  living,  (c) 

The  owner  of  the  fee  might  either  grant  the  whole 
fee  or  a  limited  fee  carved  out  of  it,  or  an  estate  for 
years,  for  life,  or  in  tail.  If  he  granted  a  limited  fee, 
the  possibility  of  reverter  on  the  determination  of  a 
limited  fee  continued  in  him  ;  but,  being  a  mere  possi- 
bility, it  could  not  be  granted :  if  he  granted  an  estate 
for  life  or  in  tail,  the  estate  so  granted  was  called  a 
particular  estate ;  and  having  granted  one  such  estate, 
he  might  grant  over  ulterior  particular  estates  at  his 
pleasure.  Those,  being  carved  out  of  that  portion  of  the 
fee  which  remained  in  the  grantor  after  his  grant  of  the 
first  particular  estate,  were  called  remainders,  (d)  These 
are  either  vested  or  contingent. 

XL  Vested  remainders  (or  remainders  executed, 
whereby  a  present  interest  passes  to  the  party,  though 
to  be  enjoyed  in  futuroi)  are  where  the  estate  is  invari- 
ably fixed,  to  remain  to  a  determinate  person,  after  the 


(a)  1  Andr.  23.  (b)  6  Ann,  c.  18. 

(e)  2  Bl.  Com.  175, 176.  {d)  Feame,  C.  R.  382,  n.  1. 1. 


348 


CONFUCT   OF   LAWS. 


particular  estate  is  spent.  As  if  A.  be  tenant  for  twenty 
years,  remainder  to  B.  in  fee ;  here  B.'s  is  a  vested 
remainder,  which  nothing  can  defeat  or  set  aside.  («) 
In  the  first  place,  an  estate  for  years  is  created  or 
carved  out  of  the  fee,  and  given  to  A. ;  and  the  residue 
or  remainder  of  it  is  given  to  B.  But  both  these  inte- 
rests are,  in  fact,  only  one  estate ;  the  present  term  of 
years  and  the  remainder  afterwards,  when  added  to- 
gether, being  equal  only  to  one  estate  in  fee.  (b) 

There  must  necessarily  be  some  particular  estate,  pre- 
cedent to  every  estate  in  remainder,  (c)  For  that  re- 
mainder is  a  relative  expression,  and  implies  that  some 
part  of  the  thing  is  previously  disposed  of;  for  where 
the  whole  is  conveyed  at  once,  there  cannot  possibly 
exist  a  remainder ;  but  the  interest  granted,  whatever  it 
be,  will  be  an  estate  in  possession,  (d) 

As  no  remainder  can  be  created  without  such  a  pre- 
cedent particular  estate,  therefore  the  particular  estate 
is  said  to  support  the  remainder. 

The  remainder  must  commence,  or  pass  out  of  the 
grantor,  at  the  time  of  the  creation  of  the  particular 
estate,  (e)  As,  where  there  is  an  estate  to  A.  for  life, 
with  remainder  to  B.  in  fee :  here  B.'s  remainder  in  fee 
passes  from  the  grantor  at  the  same  time  that  seisin  is 
delivered  to  A.  of  his  life  estate  in  possession.  And  it 
is  this,  which  induces  the  necessity  at  common  law  of 
livery  of  seisin  being  made  on  the  particular  estate, 
whenever  9l  freehold  remainder  is  created.  For,  if  it  be 
limited,  even  on  an  estate  for  years,  it  is  necessary  that 
the  lessee  for  years  should  have  livery  of  seisin,  in  order 
to  convey  the  freehold  from  and  out  of  the  grantor, 
otherwise  the  remainder  is  void.  (/)  Not  that  the  livery 
is  necessary  to  strengthen  the  estate  for  years  ;  but,  as 
livery  of  the  land  is  requisite  to  convey  the  freehold, 


(a)  2  Bl.  Com.  168. 

(c)  Co.  litt.  49.     Flowd.  25. 

(f)  Flowd.  25. 


^b)  Co.  litt  143,  a. 

id)  2Bl.Coin.  164. 
(/)  Litt  §  60, 
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and  yet  cannot  be  given  to  him  in  remainder  without 
infringing  the  possession  of  the  lessee  for  years,  there- 
fore the  law  allows  such  livery  made  tP  the  tenant  of 
the  particular  estate  to  relate  and  enure  to  him  in  re- 
mainder, as  both  are  but  one  estate  in  law.  (a) 

The  person  entitled  to  a  vested  remainder  has  an  im- 
mediate fixed  right  of  future  enjoyment;  that  is,  an 
estate  in  prcBsentij  though  it  is  only  to  take  effect  in 
possession  and  pernancy  of  the  profits  at  a  future 
period  ;  and  such  an  estate  may  be  transferred,  aliened, 
and  changed,  much  in  the  same  manner  as  an  estate  in 
possession,  (b) 

XII.  A  contingent  or  executory  remainder  (whereby 
no  present  interest  passes)  is  where  a  remainder  is  limited 
so  as  to  depend  on  an  event  or  condition,  which  may 
never  happen  or  be  performed,  or  which  may  not  happen 
or  be  performed  until  after  the  determination  of  the  pre- 
ceding estate  ;  for  if  the  preceding  estate  (unless  it  be  a 
mere  trust  estate)  determine  before  such  event  or  condi- 
tion happens,  the  remainder  will  never  take  effect,  (c) 

Thus,  if  A.  be  tenant  for  life,  with  remainder  to  B.'s 
eldest  son  (then  unborn)  in  tail ;  this  is  a  contingent 
remainder,  for  it  is  uncertain  whether  B.  will  have  a 
son  ;  but,  the  instant  that  a  son  is  born,  the  remainder  is 
no  longer  contingent,  but  vested.  Though  if  A.  had 
died  before  the  contingency  happened,  that  is,  before 
B.'s  son  was  bom,  the  remainder  would  have  been  ab- 
solutely gone;  for  the  particular  estate  would  have 
determined  before  the  remainder  could  vest,  (d) 

Posthumous  children  are  capable  of  taking  in  re- 
mainder, in  the  same  manner  as  if  they  had  been  bom 
in  their  father's  lifetime ;  that  is,  the  remainder  is 
allowed  to  vest  in  them,  while  yet  in  their  mother's 
womb,  (e) 

(a)  Co.  litt.  49.  (b)  Cruise,  Dig.  tit.  Remainder,  c.  1,  s.  9. 

(e)  Fearne,  C.  R.  3.  (d)  2  Bl.  Com.  169. 

(«)  Stat.  10  and  11  Wm.  3,  c.  16.    1  BL  Com.  130. 
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The  only  other  JutUre  interest  in  real  property,  vhich 
was  known  at  the  common  law,  was  a  right  to  enta-  m 
the  breach  of  a  condition.  According  to  the  law  of 
tenure,  the  performance  of  the  services  was  a  condition 
annexed  to  every  grant,  If  the  tenant  neglected  to 
perform  the  services,  the  grantor  might  enter  and  Tesame 
the  tenement.  Whether  this  condition  were  expressed 
or  not,  it  was  considered  to  be  inseparably  incident  to 
the  estate  of  the  grantee,  (a) 

XIII.  As  the  feudal  policy  required  an  uninterrupted 
tenancy  of  the  freehold,  and  did  not  admit  of  dispoa- 
tions  which  produce  a  vacajtcy  in,  or  suspense  of,  the  pos- 
session, though  but  for  an  instant,  and  also  enjoined  an 
open  delivery  of  the  possession  on  every  transfer,  by  tbe 
immediate  freeholder,  of  his  interest  to  a  stranger,  (J) 
it  followed  that  the  common  law,  founded  on  this  policy, 
did  not  allow  of  the  creating  of  any  other  future  inte- 
rests in  real  property  besides  those  which  have  been 
mentioned.  It  was,  therefore,  essential  to  the  validity 
of  every  conveyance  of  the  freehold  that  it  should  be 
made  to  take  immediate  effect,  (c) 

This  gave  rise  to  the  ancient  rule  of  common  law,  tiat 
an  estate  of  freehold  cannot  be  created  to  commence  n 
futuro,  but  it  ought  to  take  effect  presently,  either  in 
possession  or  remainder,  (d)  Therefore,  though  a  lease 
to  A.  for  seven  years,  to  commence  from  next  Michael- 
mas, is  good  ;  yet  a  conveyance  to  B.  of  lands,  to  hold 
to  him  and  his  heirs  for  ever,  from  the  end  of  three 
years  next  ensuing,  is  void.  («) 

As  the  law  did  not  allow  the  possession  to  be  vacant, 
a  remainder  was  void,  if  it  did  not  vest  in  the  grantee 
luring  the  continuance  of  the  particular  estate,  or  w 
nstanti  that  it  determined.  (/)    As,   if  an  estate  be 

(s)  Feame,  Cont.  Rem.  382.  Bntl.  n.  (a)  1. 

(6)  Hay.  Intr.  10.  (c)  lb.  12, 

(d)  5  Eep.  94.                   (e)  2  Bl.  Com.  164. 
(J)  Plowd.  25.     1  Rep.  66. 
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limited  to  A.  for  life,  remainder  to  the  eldest  son  of  B. 
in  tail,  and  A.  dies  before  B.  hath  any  son ;  here,  the 
remainder  will  be  void,  for  it  did  not  vest  in  any  one 
during  the  continuance,  or  at  the  determination,  of  the 
particular  estate ;  and  even  supposing  that  B.  should 
afterwards  have  a  son,  he  shall  not  take  by  the  re- 
mainder ;  for  as  it  did  not  vest  at  or  before  the  end  of 
the  particular  estate,  it  never  can  vest  at  all,  but  is 
gone  for  ever,  (a)  And  this  depends  upon  the  principle, 
that  the  precedent  particular  estate,  and  the  remainder, 
are  one  estate  in  law ;  they  must  therefore  subsist  and 
be  m  €896  at  one  and  the  same  instant  of  time,  either 
during  the  continuance  of  the  first  estate,  or  at  the  very 
instant  when  that  determines,  so  that  no  estate  can  pos- 
sibly come  between  them.  For  there  can  be  no  inter- 
vening estate  between  the  particular  estate  and  the 
remainder  supported  by  it.  (i) 

So  also,  at  common  law,  contingent  remainders,  if  they 
amount  to  a  freehold,  cannot  be  limited  on  an  estate  for 
yean,  or  any  other  particular  estate,  less  than  a  free- 
hold. Thus,  if  land  be  granted  to  A.  for  ten  years, 
with  remainder  in  fee  to  the  right  heirs  of  B.,  this  re- 
mainder is  void,  (c)  For  the  freehold  must  pass  out  of 
the  grantor  at  the  time  when  the  remainder  is  created ; 
and  in  the  case  of  a  contingent  remainder,  therefore,  the 
estate  of  the  particular  tenant  must  be  of  a  freehold 
nature,  (d) 

And  if  several  persons  become  entitled  at  different 
times,  they  cannot  (except  in  particular  cases)  (e)  take 
as  joint-tenants. 

CanditioTud  limitations  also,    which  partake  of  the 
nature  both  of  a  condition  and  a  remainder,  are  void 
at  common  law.     For  it  is  to  be  observed,  that  at  the 
common  law,  whenever  either  the  whole  fee,  or  a  parti- 
es) 1  Rq>.  138.  (b)  3  Rep.  31.    2  Bl.  Com.  168. 
(c)  3  Bl.  Com.  171.    1  Rep.  130.  (d)  l  Rep.  130. 
(e)  Go.  litt.  188^  a. 
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cular  estate,  as  an  estate  for  life,  or  in  tail,  was  first 
limited,  no  condition  or  other  quality  could  be  annexed 
to  the  prior  estate,  which  could  have  the  double  effect 
of  defeating  the  estate,  and  passing  the  land  to  a 
stranger:  for  as  a  remainder  it  was  void,  being  an 
abridgment  or  defeasance  of  the  estate  first  limited ; 
and  as  a  condition  it  was  void,  as  no  one  but  the  donor 
and  his  heirs  could  take  advantage  of  a  condition  broken^ 
and  the  entry  of  the  donor  or  his'  heirs  unavoidably 
defeated  the  livery,  upon  which  the  remainder  depended. 
On  these  principles,  it  was  impossible,  by  the  common 
law,  to  limit  by  deed,  if  not  by  will,  an  estate  to  a 
stranger,  upon  any  event  which  went  to  abridge  or  de- 
termine an  estate  previously  limited,  (a) 

In  the  system  of  tenures  which  admitted  only  of 
estates  for  life,  and  inheritances  under  stated  services,. 
powers  were  unknown  and  impracticable.  (6) 

XIV.  The  introduction  of  twes  produced  a  great  revolu- 
tion in  the  transfer  and  modification  of  landed  property^ 
Uses  at  the  common  law  were,  in  most  respects,  what 
trusts  are  now.  When  a  feoffment  was  made  to  uses,  the 
legal  estate  was  in  the  feoffee.    He  filled  the  possession, 
performed  the  feudal  duties,  and  was,  in  the  eye  of  the 
law,  the  tenant  of  the  fee*     The  person  to  whose  use  he 
was  seized,  called  the  cestui  que  use^  had  the  beneficial 
property  of  the  lands,  had  a  right  to  the  profits,  and  a 
right  to  call  upon  the  feoffee  to  convey  the  estate  to  him, 
and  to  defend  it  against  strangers.     This  right  at  first 
depended  on  the  conscience  of  the  feoffee ;  if  he  with- 
held the  profits  from  the  cestui  que  uscj  or  refused  to  con- 
vey the  estate  as  he  directed,  the  cestui  que  use  was 
without  remedy.     To  redress  this  grievance,  the  writ  of 
subpoena  WBS  adopted  by  the  Court  of  Chancery,  to  oblige 
the  feoffee  to  acknowledge  his  trust,  and  then  the  court 
compelled  him  to  execute  it.  Thus  uses  were  established. 
They  were  not  considered  as  issuing  out  of,  or  annexed 

(a)  Co.  litt.  203,  n.  (1)  III.  (jb)  Humph,  on  Real  Prop.  p.  87. 
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to  the  landy  as  a  rent,  a  condition,  or  a  right  of  common, 
but  as  a  trust  reposed  in  the  feoffee,  that  he  should  dis- 
pose of  the  lands  at  the  discretion  of  the  cestui  que  use, 
permit  him  to  receive  the  rents,  and  in  all  other  respects 
enjoy  the  beneficial  property  of  the  lands.     Yet  a  use, 
though  considered  to  be  neither  issuing  out  of,  or  an- 
nexed to,  the  land,  was  considered  to  be  collateral  to  it, 
or  rather  as  collateral  to  the  possession  of  the  feoffees  in 
it,  and  of  those  claiming  that  possession  under  them. 
Hence  the  disseisor,  abator,  or  intruder  of  the  feoffee,  or 
the  tenant  in  dower,  or  by  the  courtesy,  of  a  feoffee,  or 
the  lord  entering  upon  the  possession  by  escheat,  were 
not  seized  to  an  use,  though  the  estates  in  their  hands 
were  subject  to  rents,  commons,  and  conditions.     They 
were  considered  as  coming  in  by  a  paramount  and  ex- 
traneous title ;  or,  as  it  is  called  in  the  law,  in  the  post ^ 
in  contradistinction  to  those  who,  claiming  under  the 
feoffee,  were  said  to  be  in  the  per.     Thus,  between  the 
feoffee  and  cestui  que  use^  there  was  a  confidence  in  the 
person  and  privity  in  estate,  (a)     But  this  was  only  be- 
tween the  feoffee  and  cestui  que  use.     To  all  other  per- 
sons, the  feoffee  was  as  much  the  real  owner  of  the  fee, 
as  if  he  did  not  hold  it  to  the  use  of  another.  To  remedy 
these  inconveniences,  the  statute  of  27  H.  VIII.  (i)  was 
passed,  by  which  the  possession  was  divested  out  of  the 
persons  seised  to  the  use,  and  transferred  to  the  cestuis 
que  use.     For  by  that  statute  it  is  enacted,  that  ^*  when 
any  person  shall  be  seised  of  any  lands  to  the  use,  con- 
fidence, or  trust  of  any  other  person  or  persons,  by  rea- 
son of  any  bargain,  sale,  feoffment,  fine,  recovery,  con- 
tract, agreement,  will,  or  otherwise ;  then,  and  in  every 
such  case,  the  persons  having  the  use,  confidence,  or 
trust,  should  from  thenceforth  be  deemed  and  adjudged 
in  lawful  seisin,  estate,  and  possession  of  and  in  the 

<a)  See  Chudleigh's  Case,!  Rep.  1 20,  and  Burgess  and  Wbeate,lW.BL  123. 
(b)  C.  10. 

VOL.  II.  A  A 
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lands,  in  the  same  quality,  manner,  and  form,  as  they 
had  before  in  the  use.  (a) 

It  has  been  frequently  questioned,  whether  the  statute 
meant  to  extinguish  uses,  or  to  give  them  legal  effect. 
Whatever  was  the  intention,  the  latter  has  certainly  been 
the  consequence ;  and  by  means  of  uses,  thus  legalized, 
various  modifications  of  property  were  introduced,  to 
which  the  system  of  tenures  was  a  stranger,  (i) 

The  statute  unites  the  possession  to  the  use,  so  that  the 
very  iustant  the  use  is  raised,  the  possession  is  joined  to 
it ;  and  the  use  and  the  possession  are  thereupon  imme- 
diately consolidated,  and  become  convertible  terms. 
Thus,  had  all  uses  been  vested  either  in  possession  or  in 
right,  no  estate  or  interest  of  any  kind  could  have  been 
left  in  the  feoffee.  But  uses  are  frequently  limited  in 
contingency,  to  serve  which,  as  they  come  in  esse,  it  is 
necessary,  that  there  should  be  a  seisin  somewhere,  (c) 

As  if  a  feoffment  is  made  to  the  use  of  A.  during  his 
life,  remainder  to  the  use  of  his  sons  successively  in  tail, 
and,  for  want  of  such  issue,  to  the  use  of  B.  in  fee ;  is 
there  any,  and  what  seisin,  to  serve  the  uses  limited  to 
the  sons  of  A.  unborn  ?  (rf) 

This  difficulty  suggested  the  idea  of  a  scintilla  juris. 
It  was  supposed  that,  during  the  suspense  of  the  contin- 
gent use,  the  feoffees  had  a  possibility  of  possession,  un- 
touched and  unaffected  by  the  statute,  as  there  was  no 
use  in  esse  to  which  it  could  be  executed.  The  moment 
the  use  came  in  esse,  the  feoffees  would  be  entitled  at 
common  law  to  the  possession,  to  the  use,  or  in 
trust  for  the  cestui  que  nse;  but  by  the  operation 
of  the  statute,  the  possession  is  instantaneously  di- 
vested from  the  feoffees,  and  executed  in  the  cestui  que 
use.(e) 


(a)  Co.  Litt.  272  a.  n.  11.  (b)  Humpb.  Real  Prop.  13. 

(c)  Co.  Litt.  272  a.  n.  IV.  (if)  lb.  (e)  lb. 
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The  scintilla  has  been  strenuously  supported,  (a)  as 
well  as  opposed,  (5)  but  it  may  now  be  treated  as  a  mere 
speculative  question. 

Uses,  when  legalized^  assumed  the  properties  of 
estates  at  common  law,  to  which  they  were  assimi- 
lated. The  inheritance  was  subject  to  the  legal  in- 
cidents of  curtesy  and  dower  in  a  surviving  hus- 
band or  wife.  The  partial  owner  in  possession  under 
the  use,  (called  the  cestui  que  use  in  possession,)  had  the 
same  capacity,  as  a  similar  tenant  at  common  law,  to 
destroy  the  subsequent  uses,  when  bearing  the  character 
of  contingent  remainders.  When,  however,  the  whole 
fee  was  disposed  of,  though  eventually,  as  to  one  and 
his  heirs,  if  he  attained  the  age  of  twenty-one,  or  defea- 
sibly,  as  to  one  and  his  heirs,  but,  if  he  died  under 
twenty-one,  then  to  another,  the  subsequent  limitations 
no  longer  bore  any  analogy  to  common  law  interests, 
but  were  then  called  springing  or  executory  uses ;  and  as 
their  existence  did  not  technically  depend  upon  the 
seisin  of  the  tenant  in  possession,  no  act  of  his  could 
destroy  them.  The  same  quality,  (it  may  be  noticed, 
and  for  the  same  reason,)  is  attributable  to  executory  de- 
viseSf  being  a  similar  description  of  interest  created  by 
will,  (c) 

As  to  the  limitations  and  modifications  of  landed  pro- 
perty, unknown  to  the  common  law,  which  have  been 
introduced  under  the  statute  of  uses,  the  principal  of 
these  are  known  by  the  general  appellation  of  springing , 
secondary  J  or  shifting  uses. 

As  we  have  observed,  no  estate  could,  at  common  law, 
be  limited  upon  or  after  a  fee,  though  it  were  a  base  or 
a  qualified  fee ;  nor  could  a  fee  or  estate  of  freehold  be 
made  to  cease  as  to  one  person,  and  to  vest  in  another, 
by  any  common  law  conveyance,  though  there  are  in- 
stances where,  even  by  the  common  law,  these  secondary 

(a)  1  Satmd.  Us.  113. 

(6)  Sag.  Paw.  8.  3.  (c)  Humph,  on  Real  Prop.  14. 

A  A  2 
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estates  seem  to  have  been  allowed,  where  limited,  or 
rather  when  declared,  by  way  of  use.  (a) 

When  these  springing  uses,  as  well  as  executory  de- 
vises, had  been  admitted  by  the  courts,  it  was  found  ne- 
cessary to  circumscribe  them  within  certain  bounds, 
because,  when  an  estate  in  fee  simple  is  first  limited, 
there  is  no  method  by  which  the  first  taker  can  bar  or 
destroy  the  secondary  estate,  as  it  was  not  affected  either 
by  a  fine  or  common  recovery.  It  is  now  settled,  that 
when  an  estate  in  fee  simple  is  limited,  a  subsequent  es- 
tate may  be  limited  upon  it,  if  the  event  upon  which  it 
is  to  take  place  be  such,  that,  if  it  do  happen,  it  must 
necessarily  happen  within  the  compass  of  one  or  more 
life  or  lives  in  being,  and  twenty-one  years  and  some 
months  over,  (b) 

XV.  This  is  called  the  rule  against  perpetuities,  (c) 
The  reason,  which  induced  the  courts  to  adopt  the  rule 
with  respect  to  these  estates,  when  limited  upon  an  es- 
tate in  fee  simple,  does  not  hold  when  they  are  limited 
upon  or  after  an  estate  tail,  because,  when  they  are  li- 
mited upon  or  after  an  estate  in  tail,  the  tenant  in  tail, 
by  cutting  off  the  entail  before  the  event  takes  place, 
bars  or  defeats  the  secondary  estate,  and  acquires  the  fee 
simple,  absolutely  discharged  from  it.  (d)     Hence,  if 
these  secondary  estates  are  limited  upon  or  after  an  es- 
tate in  tail,  they  may  be  limited  generally,   without  re- 
straining or  confining  the  event  or  contingency,  upon 
which  they  are  to  take  place,  to  any  period.  Thus,  if  an 
estate  be  limited  to  A.  and  his  heirs,  and  if  B.  (a  person 
in  esse)  dies,  without  leaving  any  child  of  his  body 
living  at  the  time  of  his  decease,  or  leaving  one  or  more 
such  child  or  children,  if  such  child  or  all  such  children 
shall  die  before  any  of  them  attain  the  age  of  twenty-one 

(a)  See  Jenk.  Cent.  8»  case  52.  Co.  Litt.  272  a.  n.  V. 
(,b)  Ck>.  Litt.  272  a.  n.  V.  (c)  CadeU  y.  Palmer,  10  Bing.  140. 

((0  See  Page  v.  Hayward,  2  Salk.  570.     Goodiar  v.  Clarke,  1  Sid.  102. 
I  Lev.  35. 


PROnSRTYy  MODIFICATIONS  OF,  OR  ESTATES  THEREIN.    357 

years,  then  to  C.and  his  heirs ;  here,  the  limitation  to  C. 
is  limited  after  a  previous  limitation  in  fee  simple,  and  it 
is  a  good  limitation,  because  the  event,  upon  which  it  is 
to  take  place,  must,  if  it  do  take  place,  necessarily  take 
place  within  the  period  of  a  life  in  being,  and  twenty-one 
years  and  a  few  months.  But  if  the  estate  were  limited 
to  A.  and  his  heirs,  and  after  the  decease  of  B.,  and  a 
total  failure  of  heirs,  or  heirs  male,  of  the  body  of  B.,  to 
C.  and  his  heirs,  here,  as  the  secondary  use  is  limited 
afi«r  a  previous  limitation  in  fee  simple,  and  the  event, 
on  which  the  fee  limited  to  C.  is  to  take  place,  is  not 
such  as  must  necessarily  happen  within  the  period  we 
are  speaking  of,  (for  B,  may  have  issue,  and  that  issue 
not  fail  till  many  years  after  the  expiration  of  twenty- 
one  years  after  B.'s  decease,)  the  limitatioli  to  C.  and 
his  heirs  is  void. 

A  similar  rule,  fi*om  analogy,  was  formerly  applied  to 
the  restraint  on  accumulation  of  the  rents  and  profits  of 
real  estate  and  of  personalty  generally,  (a)  The  extra- 
ordinary effects  of  this  rule,  exemplified  in  Mr.  Thellus- 
son's  will,  (b)  attracted  the  attention  of  the  legislature, 
and  caused  the  passing  of  a  statute,  by  which  the  period 
of  accumulation  was  restricted  to  the  life  or  lives  of  any 
grantor  or  grantors,  settlor  or  settlors,  (c)  or  the  term  of 
twenty-one  years  from  the  death  of  such  grantor,  settlor, 
devisor,  or  testator,  or  during  the  minority  or  respective 
minorities  of  any  person  or  persons,  who  shall  be  living, 
or  in  ventre  sa  mere^  at  the  time  of  the  death  of  such 
grantor,  &c.,  or  during  the  minority  or  respective  mi- 
norities only  of  any  person  or  persons  who,  under  the 
uses  or  estates  of  the  deeds,  surrenders,  wills,  or  other 


(a)  Buckworth  v.  Thirkell,  1  Collect.  Jurid.  332. 

(6)  4  Vea.  jun.  227,  11  ib.  112. 

(c)  39  and  40  Geo.  3,  c.  98.  Griffith  v.  Vere,  9  Ves.  127.  Longdon  v. 
Simpson,  12  Ves.  295.  Haley  v.  Bannister,  4  Mad.  275.  Marshall  v.  Hol- 
loway,  2  Swan.  432.  Lord  Southampton  v.  Marquis  of  Hertford,  2  Ves. 
and  B.  54. 
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assurances,  directing  such  accumulation ,  would  for  the 
time  being,  if  of  fall  age,  be  entitled  to  the  rents,  &c. 
so  to  be  accumulated,  with  an  exception  as  to  provisions 
for  the  payment  of  debts,  or  raising  portions  for  children 
taking  under  such  conveyance,  &c. 

By  the  statute  of  uses,  aided  by  the  common  law,  all 
the  objects  enumerated  which  the  common  law  could 
not  attain,  and  many  others  equally  irreconcileable  with 
the  rigid  principles  of  tenure,  may  be  accomplished,  and 
that  by  one  assurance,  (a) 

By  the  simple  expedient  of  vesting  the  land  in  another 
person,  and  engrafting  upon  his  possession  suitable  limit- 
ations of  the  use,  the  intention  is  fully  and  at  once  ef- 
fected. Although  such  limitations  are  conceived  in  the 
form  of  equitable  rights,  for  upon  any  other  hypothesis 
they  would  be  void,  as  contravening  the  strict  rules  of 
the  common  law,  yet  they  cannot  be  said  to  have  even 
a  momentary  existence  in  that  state,  because  the  statute 
instantly  draws  the  possession  from  the  feoffee,  and 
transforms  those  rights  into  legal  interests  in  the  land,  (b) 

A  particular  estate  was  no  longer  necessary,  as  the  con- 
tingent interest  in  a  limitation  to  B.  in  fee,  to  the  use  of 
the  unborn  children  of  C,  or  to  the  use  of  the  survivor 
of  B.  and  C,  without  limiting  any  previous  interest, 
was  good,  (c) 

A  freehold  might  be  created  to  commence  in  JuturOj 
as  in  a  limitation  to  B.  in  fee,  to  the  use  of  the  existing 
and  fature  children  of  B.  jointly,  or  to  the  use  of  any 
other  class  or  number  of  persons  jointly,  without  regard 
to  their  being  capable  of  taking  together  at  the  same 
time,  (d) 

Conditional  limitations,  under  the  term  of  shifting 
uses,  (a)  were  rendered  effectual  in  a  deed,  as  in  a  limitation 
to  the  use  of  A.  and  his  heirs,  if  R.  should  not  pay  a  cer- 


(a)  Hayes,  Intr.  75.  (fi)  lb.  76.  {c)  lb.  75. 

id)  lb.  W  Bug.  GUb.  Us.  p.  178,  n. 
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tain  sum  to  A.  at  an  appointed  time,  and  if  be  should, 
then  to  the  use  of  A.  for  life,  remainder  to  the  use  of  R. 
in  fee,  upon  the  payment  of  the  money,  it  was  held,  that 
the  uses  would  change  according  to  the  limitation,  (a) 

A  shifting  or  springing  use,  after  a  previous  limitation 
of  the  fee,  cannot  be  barred  by  the  cestui  que  use  by  any 
kind  of  conveyance. 

Thus,  if  land  be  given  to  the  use  of  A.  and  his  heirs 
until  B.  pay  him  £10,  and  then  to  the  use  of  B.,  A. 
cannot  bar  this  contingent  use.  (b) 

But  where  an  estate  tail  is  limited,  and  a  secondary, 
or  shifting,  use  is  limited  thereon,  the  tenant  in  tail  may, 
by  cutting  off  the  entail,  bar  the  limitation  over,  (c) 

A  contingent  or  shifting  use,  in  this  respect,  differs 
from  a  contingent  remainder,  which  may  be  destroyed. 
But,  on  the  other  hand,  it  agrees  with  an  executory 
devise  afiier  a  previous  devise  of  the  fee.  (d) 

As  the  statute  of  uses  (e)  was  made  previously  to  the 
statute  of  wills,  (/)  the  former  did  not,  of  course,  ex- 
tend to  devises  to  uses,  (g)  But  as  the  testator's  inten- 
ticm  is  generally  the  guide  in  cases  of  devises,  it  has 
been  repeatedly  determined,  (A)  that  if  A.  devise  to  B. 
and  his  heirs,  to  the  use  of  or  in  trust  for  C.  and  his 
heirs,  or  in  trust  to  permit  C.  and  his  heirs  to  take  the 
profits,  it  shows  that  the  testator  intended,  that  C.  should 
have  the  legal  estate  in  fee,  and  the  law,  upon  this  inter- 
pretation of  the  testator's  meaning,  will  give  the  devise 
such  an  operation.     But  if  there  be  a  devise  to  the  use 


(a)  Spring  v.  (kessr,  1  RolL  Ab.  41 5,  pi.  12.  Uarvell  v.  Lucas,  Moore,  99. 
Eul  of  Kent  ▼.  Steward,  Cro.  Car.  358.    1  SauncL  Us.  145. 

(6)  Loyd  ▼.  Carew,  Free.  Cha.  72.  Pig.  Rec.  134.  Palm.  132, 135.  Bro. 
Feoff.  Al.  Uses,  pL  50.  B.  N.  C.  137.   1  Saund.  Us.  145. 

(e)  Page  v.  Hayward,  2  Salk.  570.  Vid.  1  Lev.  35, 1  Sid.  102.  Feame, 
C.  R.  423.     1  Saund.  Us.  153. 

(fi  Pells  ▼.  Brown,  Cro.  Jac.  590.    1  £q.  Ab.  187.    1  Saund.  Us.  146. 

(e)  27  H.  B,  c.  10.  (/)  32  H.  8,  c.  1,  and  34  H.  8,  c.  5. 

{g)  Co.  Litt  272  a.  n.  VIIL  1. 

{k)  I  Vem.  79,  415.    2  Salk.  679.    2  Atk.  573. 
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of  A.  for  life,  remainder  over,  this  cannot  take  effect  by 
way  of  use,  because,  as  there  was  no  seisin  to  serve  the 
use,  there  can,  in  that  case,  be  no  use.  (a) 

Uses,  in  their  commencement,  were  of  a  secret  nature, 
depending  merely  upon  a  parol  agreement  or  decla- 
ration between  the  feoffee  and  cestui  que  use.  But  in  pro- 
cess of  time  it  was  found  necessary  to  make  some  certain 
declaration  of  the  use,  indicative  of  the  intention  of  the 
parties,  and  this  declaration  of  the  use  must  now,  by 
statute,  (J)  be  in  writing. 

It  is  to  be  observed,  that  to  raise  an  use  under  the 
statute,  the  possession  or  seisin  to  serve  the  use  must  be 
in  some  person  distinct  from  the  cestui  que  use^  as  the 
statute  requires  that  the  person  seised  to  the  use,  and 
the  person  to  whom  the  use  is  limited,  should  be  different 
persons;  so  that,  if  the  possession  is  conveyed,  and  the  use 
limited  to  the  same  person,  at  least,  if  the  use  is  limited 
in  fee  simple,  that  is  not  an  use  executed  by  the  statute, 
but  the  party  is  in  by  the  common  law.  (c)  For  the  statute 
of  uses  mentions  those  cases  only,  where  any  person  or 
persons  stands  seised,  to  the  use  of  any  other  person  or 
persons,  as  if  an  estate  be  limited  to  a  man  and  his  heirs, 
to  the  use  of  him  and  his  heirs,  he  shall  take  by  the 
common  law,  and  not  by  way  of  use.  (d) 

Contingent  remainders,  which  were  originally  created 
by  or  under  conveyances  at  the  common  law,  were 
adopted  both  in  wills  and  in  conveyances  under  the 
statute  of  uses,  and  at  an  early  period  courts  of  justice 
established  the  rule,  that  a  future  limitation  should  never 
take  effect  as  a  springing  use  or  executory  devise,  when 
it  could  possibly  take  effect  by  way  of  remainder,  (e) 

When  under  the  doctrine  of  uses  and  devises  by  will 

(a)  1  Saund.  Us.  243.  (6)  29  Car.  2,  e.  3.  1  Saund.  Us.  172. 

(c)  Go.  Litt.  272  a.  Butl.  n.  6. 

(cO  Gilb.  Rep.  17.  Cro.  Car.  231.  Dyer,  186  a.  Co.  Ldtt.  22  b.    Bac.  Us. 
p.  63.   Com.  b.  313.   Skin.  209- 
(e)  Real  Prop.  Coir.m.  Rep.  24. 
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these  contingent  remainders  were  introduced,  it  was 
coB»dered  that  the  union,  by  the  act  of  the  parties,  of 
the  particular  estate  and  inheritance,  except  when  such 
union  arose  under  the  same  instrument,  would  have  the 
effect  of  destroying  the  contingent  remainders,  (a) 

Contingent  remainders  were  also  liable  to  be  destroyed 
or  prevented  from  taking  effect  by  a  tortious  conveyance 
by  tenant  for  life,  as  by  feoffment,  fine,  or  common  re- 
covery. The  reason  alleged  for  this  was,  that  the  feoff- 
ment, fine,  or  recovery  operating  as  a  forfeiture  of  the 
life  estate,  there  was  no  particular  estate  remaining  to 
support  the  contingent  remainder  when  it  arose.  (6) 

Where  estates  were  limited  to  parents  with  remain- 
ders to  their  unborn  children  by  purchase,  in  every  case 
where  the  parent  was  himself  the  immediate  reversioner, 
and  in  every  case  where  the  parent,  not  being  the  im- 
mediate reversioner,  could  procure  the  concurrence  of 
the  immediate  reversioner,  the  unborn  children  were  at 
the  mercy  of  the  parent :  this  gave  rise  to  the  introduc- 
tion of  trustees  for  preserving  contingent  remainders,  (c) 

XVI.  Under  a  limitation  of  this  description  the  trus- 
tees take  a  vested  estate  of  freehold.  The  interposition 
of  this  estate  prevents  the  tenant  for  life  from  surrender-^ 
ing  to  him  in  the  reversion,  and  if  he  aliens  his  estate 
by  any  of  those  modes  of  conveyance,  which  would 
otherwise  destroy  the  contingent  remainders,  and,  by  a 
necessary  consequence,  be  a  forfeiture  of  the  estate,  it 
authorizes  the  trustees  to  enter  for  the  forfeiture.  This, 
to  use  one  of  the  explanatory  expressions  inserted  in 
these  limitations,  ^'  prevents  the  contingent  remainders 
from  being  defeated  or  destroyed."  (d) 

Where  the  trustees  co-operate  in  the  alienation  by 
the  tenant  for  life,  it  is  obvious  that  the  estate  of  these  trus- 
tees is  that  of  persons  seised  of  a  life  estate  in  trust  for 
another,  and  their  fine,  feoffment,  or  common  recovery 

(a)  Real  Prop.  Ckimm.  Rep.  24.  (5)  lb. 

(c)  Co.  litt.  290  b.   Butl.  n.  V.  4.  (rf)  lb. 
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acquires  them  an  estate  by  disseisin,  and  vests  the  estates 
so  acquired  by  them  in  the  purchaser.  Here,  then,  the 
privity  of  estate  fails ;  but  courts  of  equity  again  inter- 
fere. This  alienation  of  the  trustees  is  evidently  a 
breach  of  their  trust.  If,  therefore,  the  conveyance  be 
without  consideration  and  without  express  notice,  the 
court  implies  notice.  If  it  be  with  notice,  then,  whether 
with  or  without  consideration,  the  courts  make  the  pur- 
chaser hold  the  lands  upon  the  trusts,  to  which  they  were 
subject  in  the  hands  of  the  trustees.  But  if  the  convey- 
ance is  for  a  valuable  consideration,  and  without  notice, 
then  the  courts  punish  the  breach  of  trust  by  decreeing 
them  to  purchase  lands  of  equal  value  to  those,  of  which, 
by  their  breach  of  trust,  they  have  deprived  the  parties, 
and  to  settle  them  to  the  uses  and  upon  the  trusts  of  the 
lands  conveyed,  (a) 

When  the  use  arises  from  an  event  provided  for  by 
the  deed,  it  is  called  a  future,  a  contingent,  or  executory 
use.  When  it  arises  from  the  act  of  some  agent  or 
person  nominated  in  a  deed,  it  is  called  a  use  arising 
from  the  execution  of  a  power.  Both  are,  indeed,  future 
or  contingent  uses  until  the  act  is  done,  and  afterwards 
they  are,  by  the  operation  of  the  statute,  actual  estates ; 
but,  till  done,  they  are  in  suspense,  the  one  depending  on 
the  will  of  Heaven^  whether  the  event  shall  happen  or  not, 
the  other  on  the  will  of  man.  Whilst  these  last  are  in 
suspense,  they  are  called  powers,  (b) 

XVII.  All  powers  of  this  kind  are,  in  fact,  powers  of 
revocation  and  appomtment^  indeed  every  declaration  of 
an  use  may,  in  some  respect,  be  considered  as  an  ^- 
pointment  of  the  use  or  uses,  to  which  the  feoffee  is  to 
stand  seised.  The  powers  of  leasing,  jointuring, 
charging,  selling,  and  exchanging,  usually  inserted  in 

(a)  Mansel  ▼.  Mansel,  2  P.  Wms.  678.  Pye  ▼.  Gorge,  1  P.  Wnu.  128. 
Moody  V.  Walters,  16  Yes.  283.  Feame's  C.  R.  326.  Ck>.  Litt.  590  b. 
n.  V.  4. 

(b)  Booth's  Opinion  at  end  of  Shep.  Touch,  by  Hillyard. 
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marriage  settlements,  are  powers  of  revocation  and  ap- 
pointment. All  of  them  postpone,  abridge,  or  defeat, 
in  a  greater  or  less  degree,  the  previous  uses  and  estates, 
and  appoint  new  uses  in  their  stead.  As  soon  as  the 
uses  created  by  them  spring  up,  they  draw  to  them  the 
estate  of  the  feoffee,  and  the  statute  executes  the  pos- 
session, (a) 

It  is  generally  true  that  the  use,  created  under  the 
power,  takes  effect  in  the  same  manner,  as  if  in  the  deed 
containing  the  power.  Thus,  if  an  estate  be  conveyed 
to  the  use  of  A.  for  life,  remainder  to  such  uses  as  B. 
should  appoint,  and,  in  default  of  appointment,  to  the  use 
of  B.  and  his  heirs,  and  B.  appoints  the  estate  to  C.  for 
life,  remainder  to  his  first  and  other  sons  in  tail  male  ; 
after  it  is  made,  it  is  the  same,  as  if  the  estate  had  been 
originally  limited  to  the  use  of  A.  for  life,  remainder  to 
the  use  of  C.  for  life,  remainder  to  C/s  first  and  other 
sons  in  tail  male,  remainder  to  B.  and  his  heirs,  (b) 

The  relationy  therefore,  which  the  deed,  by  which  the 
power  of  appointment  is  executed,  has  to  ihe  deed  by 
which  the  power  is  created,  holds  so  far  as  the  use  thus 
appointed  derives  its  effect  from,  and  is  served  by  or  out 
of,  the  original  seisin  of  the  feoflee  or  releasee,  and  it 
precedes  and  takes  place  of  all  the  uses  limited  subse- 
quent or  subject  to  the  power,  (c) 

Powers  of  appointment  are  either,  general  or  par- 
ticular. 

By  a  general  power  of  appointment  is  understood  that 
kind  of  power,  which  enables  the  party  to  appoint  the 
estate  to  any  person  he  thinks  proper,  and  in  this  sense 
it  is  opposed  to  a  qualified  or  particular  power,  which 
enables  the  party  to  appoint  to  or  among  particular  ob- 
jects only,  as  a  power  of  appointing  to  his  children,  or 
the  children  of  any  other  person.    The  former  has  been 


(a)  Co.  Liu.  272  a.    Butl.  n.  VII.  1. 

(ft)  lb.  VII.  2.  (c)  lb. 
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termed  a  power  of  aivnership^  the  latter  a  power  o{ selection. 
A  general  power  o£  appointment  has  no  tendency  to  a  per- 
petuity, as  from  its  very  nature  it  enables  the  party  to 
vest  the  whole  fee  in  himself,  or  in  any  other  person, 
and  to  liberate  the  estate  entirely  from  every  species  of 
limitation  inconsistent  with  that  fee.  In  fact,  therefore, 
giving  a  person  such  a  power  is  nearly  the  same  as 
giving  him  the  absolute  fee.  (a) 

But  in  the  case  of  a  particular  or  qualified  power, 
where  the  objects  are  limited,  the  x^ase  is  entirely  differ- 
ent. The  limitation  of  the  object  takes  the  land  out  of 
commerce,  and,  of  course,  has  a  tendency  to  that  per- 
petuity, which  the  English  law  of  real  property  does 
not  admit.  (5) 

Where  the  objects  are  qualified,  as  in  a  power  of  ap- 
pointing to  the  children  of  the  party  himself,  though, 
perhaps,  it  may  enable  him  to  appoint  life  estates  to 
children  unborn  at  the  date  of  the  deed  creating  the 
power,  yet  it  does  not  authorise  him  to  extend  the  ap- 
pointment to  the  children  of  these  children,  so  as  to 
make  them  take  by  purchase,  nor  to  appoint  any  other 
estate,  which  might  not  have  been  created  by  the  very 
deed  conferring  the  power,  (c) 

The  rigour,  with  which  courts  of  law  adhered  to  the 
precise  acts  and  modes  warranted  by  the  power,  occa- 
sioned the  early  interference  of  equity  to  remedy  ap- 
pointments defective  in  these  respects ;  by  holding  that 
he,  who  took  the  estate  in  default  of  execution,  was  a 
trustee  for  the  persons,  in  whose  favour  the  power  of 
appointment  was  to  have  been  exercised.  It  confines, 
however,  its  relief  (with  a  few  exceptions)  to  the  figivoured 
objects  of  wives,  children,  creditors,  and  purchasers. 
To  exercise  in  equity  a  power  in  favour  of  any  of  these, 
it  is  only  necessary  that  the  intention  appear  clearly  in 
writing  ;  whether  in  the  shape  of  a  covenant,  a  contract, 

(a)  Co.  Litt.  272  a.     Butl.  n.  VII.  2.  (6)  lb.  {c)  lb. 
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or  Other  declaration  of  it.  Where  this  relief  is  extended^ 
equity  not  only  disregards  formalities,  but  admits  of  an 
instrumentdifferentfrom  that,  which  the  deed  conferring 
the  power  had  required ;  as  in  the  case  of  an  execution 
by  will,  of  a  power  required  to  be  executed  by  deed,  (a) 

A  striking  instance  of  equitable  interference  is,  in 
what  are  termed  illusory  appointments,  (h) 

In  a  distributive  appointment  among  several  objects 
of  a  power,  each  object  must  have  sovne  share ;  but  ac- 
cording to  the  tenor  of  the  power,  and  the  ordinary  rules 
of  construction,  the  appointor  would  be  warranted  in 
giving  to  any  of  the  objects,  whatever  share  of  the  fund, 
even  the  most  minute,  he  might  think  proper.  But 
it  was  not  so  in  equity,  (c)  where  children  were  the 
objects,  until  a  recent  act,  (^d)  by  which  it  is  enacted, 
that  every  such  appointment  shall  be  valid  in  equity  as 
well  as  at  law,  notwithstanding  any  of  the  objects  shall 
take  only  an  illusory  or  nominal  share. 

Powers  may  be  also  divided  into  those,  which  are 
appendant  or  appurtenant^  and  those  which  are  collateral. 
By  the  Jirst,  are  meant,  such  as  must  originate  out  of,  and 
may  continue  during,  the  estate  of  the  party  executing 
the  power ;  as  where  a  tenant  for  life  has  a  power  to 
grant  leases  in  possession.  By  the  second^  such  as  are 
given  to  a  person,  having  or  taking  a  partial  interest  in 
the  land,  but  which  cannot  attach  upon  that  interest ; 
as  a  power  to  a  tenant  for  life,  to  appoint  a  jointure  to 
his  wife,  or  portions  to  his  younger  children,  to  take 
effect  after  his  death  ;  (e)  and  such  as  are  given  to  per- 
sons, having  no  interest  whatever,  in  the  land,  as  a  power 
to  a  stranger  to  appoint  in  favour  of  some  other  specified 
person,  or  class  of  persons,  {f) 

(a)  Humph.  Real  Prop.  102.  (5)  lb.  104. 

(e>  MaddiBon  ▼.  Andrew,  1  Ves.  67.  Coleman  v.  Seymour,  ib.  311. 
Moecata  v.  Loneada,  12  Ves.  123.  Box  v.  Whitbread,  16  ib.  15.  Sag. 
Pow.  510.    1  Chance,  Pow.  406. 

(rf)  1  Wm.  4,  c.  46,  $  1. 

(«)  Humph.  Real  Ph>p.  104.  (/)  Humph.  89. 
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Exceues  in  the  quanti^  of  interest,  or  in  the  extent  of 
the  property,  beyond  that  authorized  by  the  power ;  or 
deviations  fix>m  the  mode  prescribed  of  giving  it,  are 
also  of  a  constant  occurrence.  As  where,  under  a  power 
to  lease  for  twenty-one  years,  the  lease  is  made  for 
twenty-five ;  in  which  case  the  better  opinion  is,  that  it 
is  void,  at  law ;  but  that,  in  equity,  it  is  so  for  the  ex- 
cess only ;  (a)  that  being,  it  is  said,  distinguishable,  (h) 

In  the  exercise  of  particidar  powers,  the  appointor 
sometimes  overlooks  the  precise  objects  or  interests,  to 
which  his  authority  is  limited.     Thus,  with  respect  to 
the  former,  the  donee  of  a  power  to  appoint  to  future 
children  often  limits  to  such  a  child  for  life,  with  re- 
mainder to  its  issue  <u  purcha$ers  ;  or  having  a  power  to 
share  and  divide  property  between  children,  he  appoints 
to  some  of  them  in  exclusion  of  the  others.     These  are 
generally  considered  excesses  of  the  power,  which  ren- 
der the  appointments  void.     In  some  instances,  indeed, 
the  appointment  has  been  construed  cy  pres^  as  it  is 
called,  namely,  by  considering  the  child,  who  is  the  ap- 
pointee, as  taking  an  estate  tail,  by  which  means  his 
issue  would  take  through  him;  but  this  construction 
has  been  adopted  with  much  limitation  and  distinction. 
It  is  confined,  in  appointments  by  will,  to  cases  where  the 
appointment  clearly  intended  the  issue  of  the  child  ap- 
pointed to  take,  in  the  same  manner  as  if  the  child  had 
taken  an  estate  tail,  which  would  exclude  a  disposition 
to  stAch  issue  as  their  parent  should  appoint,  or  (in  prin- 
ciple) to  issue  in  equal  shares ;  and  again,  it  is  restricted 
to  appointments  of  real  estates,  since  an  estate  tail  can- 
not be  created  in  personalty,  and  consequently  the  issue 
could  not  take  by  transmission  through  the  child.  Other 
distinctions  are  made  in  support  of  the  execution,  where 
part  of  the  appointees  are  objects  of  the  power  and  part 

(a)  Campbell  v.  Leacb,  Amb.  740. 

(b)  Humph.  99.    Sugd.  on  Pow.    p.  565.     2  Chance  on  Pov.  p.  587» 
■.  2941. 
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not,  but  the  excess  can  be  distinguished.  Thus,  where 
the  doctrine  oicy  presis  not  admitted,  the  appointment 
to  the  child  is  allowed,  though  the  remainder  to  its  issue 
is  rejected.  On  the  other  hand,  where  the  excess  in  the 
objects  is  not  distinguishable,  as  where  the  appointment 
is  to  a  child  within  the  power  and  his  family  generally, 
or  ctfier  a  general  failure  of  issue  to  a  class  of  children, 
some  only  of  whom  were  in  esse  when  the  power  took 
effect,  the  appointment  is  bad  to  all.  (a) 

The  most  frequent  and  extensive  modifications  of  pro- 
perty are  effected  by  means  of  trusts,  (b) 

Trusts  are  what  uses  were  before  they  were  legalised 
by  the  statute  of  uses,  (c)  a  confidence  reposed  in  the 
grantee  of  the  land,  which  is  enforced  by  a  court  of 
equity  only.  Their  revival  was  chiefly  occasioned  by 
the  narrow  construction,  which  the  judges  at  common, 
law  put  upon  the  statute  in  two  instances.  This  act,  it 
should  be  noticed,  treats  uses  and  trusts  as  convertible 
terms.  Notwithstanding  this,  and  the  obvious  intent  to 
reduce  the  whole  of  them  to  estates  at  law,  it  was 
conceived  that  no  use  could  be  limited  on  an  use,  and 
therefore  on  a  feoffment  to  A.  and  his  heirs,  to  the  use  of 
B.  and  his  heirs,  in  trust  for  C.  and  his  heirs,  the  courts 
held,  that  the  statute  executed  the  first  use  only,  and  that 
the  second  was  a  mere  nullity,  (d)  To  many  other  es* 
tates  also  it  was  held  the  statute  did  not  extend,  {e) 
Equity  assumed  its  original  jurisdiction  over  the  inte* 
rests  which  were  thus  excluded  from  the  operation  of 
the  statute,  and  applied  to  them  the  denomination  of 
trusts  in  contradistinction  to  legalized  uses.  They  are 
resorted  to  for  various  purposes,  to  which  uses,  now  co- 
erced into  the  strict  rules  of  legal  estates,  cannot  accom- 
modate themselves.  (/) 

(a)  Sag.  on  Powers,  650   et  seq.    Chance  on  Powers,  1660  et  seq. 
Htimpli.  96. 
(6)  Go.  Litt  290  b.  BuU.  n.  I.  3  (c)  27  Hen.  8,  c.  10. 

(d)  Hnmpli.  15.  (e)  Ck>.  litt  290  b.  BuU.  n.  II. 

(/)  Hmnpb.  on  Real  Prop.  16. 
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A  court  of  law,  from  its  constitution,  cannot  take  no- 
tice of  a  trust ;  in  fact,  trusts  were  almost  frauds  on  tenure. 
The  only  means,  therefore,  of  compelling  the  execution 
of  a  trust  is  by  a  resort  to  the  courts  of  equity,  (a) 

Trusts  may  be  viewed,  as  they  regard  the  cestui  que 
trust  J  who  enjoys  the  beneficial  interest,  and  the  trusteey 
who  holds  the  legal  estate. 

First,  as  to  the  estate  of  the  cestui  que  trust. 

A  trusty  generally  speaking,  is  a  right  on  the  part  of 
the  cestui  que  trust  to  receive  the  profits,  and  to  dispose 
of  the  lands  in  equity.  (A)  But  there  may  be  special 
trusts  for  the  accumulations  of  profits,  the  sale  of  estates, 
or  the  conversion  of  one  trust  fund  into  another,  which 
may  preclude  all  power  of  interference  on  the  part  of  the 
cestui  que  trust ,  until  such  special  trusts  be  satisfied,  (c) 

It  is  generally  a  maxim,  that  equity  follows  the  law.{d) 
There  is,  consequently,  the  same  division  of  trust  estates 
in  equity,  as  at  law,  (that  is  to  say,)  into  estates  of  free- 
hold and  inheritance,  into  estates  of  freehold  only  and 
estates  less  than  freehold,  into  estates  several  and  es- 
tates undivided,  and  into  estates  in  possession  and  estates 
in  expectancy,  (c) 

The  rules  of  limitations,  (f)  perpetuities,  (g)  and 
barring  entails  of  trusts,  (A)  are  similar  to  those  of  legal 
estates.  Trust  estates  descend  according  to  the  rules 
of  descent ;  (t)  and  not  only  a  trust  in  esse,  but  the  pos- 
sibility of  a  trust  may  be  assigned  in  equity.  (J) 


(a)  Co.  Litt.  191  a.  BaU.  n.  VI.  11.  (5)  1  Mod.  17. 

(c)  1  Saund.  Us.  p.  267.  if)  lb.  269. 

(e)  Co.  Litt.  290  b.  n.  XVI. 

(/)  2  P.  Wms.  713,  3  P.  Wms.  269,  Amb.  376.  Mr.  Cox's  Note  to 
PapUlon  V.  Voice,  2  P.  Wms.  478. 

Ig)  The  Duke  of  Norfolk's  Case,  3  Cha.  Ca.  1,  48. 

(*)  2  P.  Wms.  713. 

(0  Ibid.  Fawcet  v.  Lowther,  2  Ves.  304,  Jones  ▼.  Reasbie,  22  Vin. 
186,  pi.  7. 

(j)  Wannstrey  r.  Tknfield,  1  Cha.  Rep.  29,  1  Cha.  Ca.  8.  See  cases 
coUected  in  n.  21  Vin.  616,  pi.  1. 
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A  trust  may  also  be  devised,  (a)  but  with  the  solem- 
nities required  by  the  statute  of  frauds  upon  the  devise 
of  legal  estates;  and  (b)  as  copyhold  estates  are  not  within 
that  statute,  trusts,  declared  upon  them,  will  pass  by  an 
unattested  will,  (c) 

Trust  estates  are  assets  to  satisfy  creditors,  either  in 
the  hands  of  the  heir,  (d)  or  executor,  (e)  according  to 
the  tenure  of  the  property,  made  subject  to  it ;  and, 
by  the  statute  of  frauds,  they  are  also  made  liable  to  exe- 
cutions upon  judgment,  statutes,  and  recognizances.  (/) 

There  may  also  be  a  tenancy  by  the  curtesy  of  a  trust 
of  inheritance,  (g)  Formerly,  a  trust  of  inheritance 
was  not  subject  to  dower ^  (A)  but,  as  it  has  been  seen,  by 
a  late  statute,  (i)  widows  are  entitled  to  dower  out  of 
trust  or  equitable  estates. 

The  trust  of  a  fee  simple,  or  fee  tail,  was  not,  at  com- 
mon law,  forfeited  by  the  attainder  of  cestui  que  trust  for 
treason ;  (J)  but  it  is  said,  (A)  that  cestui  que  trust  of  a 
term  forfeits  it  for  felony,  and  upon  an  outlawry  in  a 
personal  action,  (l) 

But  the  legislature  (m)  subjected  trust  sand  equities  of 
redemption  to  a  forfeiture  for  treason,  (n) 

The  trust  of  an  inheritance  will  not,  however,  escheat 
to  the  lord  upon  the  attainder  of  cestui  que  truest  for  fe- 
lony, or  for  want  of  heirs,  (o) 

(a)  Combury  v.  Middleton,  I  Cha.  Cas.  211.      Greenhill  v.  Greenhill, 
2  Vem.  680.    Adlington  v.  Can,  3  Atk.  151. 

ih)  Wagstaff  V.  Wagstaff,  2  Cox's  P.  W.  258,  note  1. 

(c)  Tnffhell  v.  Page,  2  Atk.  37.  (i)  King  v.  Ballet,  2  Vera.  248. 

W  3  P.  V^.  343,  2  Vera.  764. 

(/)  29  Car.  2,  c.  3,  s.  10.     1  Saund.  Us.  272. 

ig)  Watts  V.  Ball,  I  P.  Wms.  108.    Chaplin  v.  Chaplin,  3  ib.  234.    Cas- 
torne  v.  Scarfe,  1  Atk.  603.    1  Saund.  Us.  279. 

W  Colt  y.  Colt,  1  Ch.  Rep.  254.    Prec.  Cha.  336.    2  Atk.  525.    1  Bro. 
326.     1  Saund.  Us.  288. 

(0  3  and  4  Wm.  4,  c.  106,  s.  2.  (J)  Jenk.  Cent.  190.    Hard.  495. 

(X)  Earl  of  Somerset's  Case,  Hob.  214.  Jenk.  Cent  190.  Hard.  490. 

(J)  1  Saund.  Us.  278. 

(HI)  33  Hen.  8,  c.  20,  s.  2.  (ii)  Hay.  Intr.  66. 

(o)  Burgess  v.  Wheate,  1  W.  Bl.  Rep.  123.     Attorney  General  t.  Sands, 
Hard.  488.    1  Saund.  Us.  289. 

VOL.  II.  B  B 
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In  the  earn  of  a  direct  trart,  no  time,  as  between  the 
trustee  and  eeitvi  que  trusty  can  operate  as  a  bar  to  the 
equitable  rights  of  the  latter,  (a)  for  between  him  and 
his  trustee  there  is  no  adverse  possession.  (6) 

It  has  been  decided,  that  no  alienation  by  cegbd  que 
trugt  for  life  will  operate  as  a  forfeiture  of  his  trust  es- 
tate, (c)  nor  will  such  conveyance  by  him  destroy  any 
contingent  remainders  expectant  on  lus  life  estate,  (d) 

Next,  as  to  the  estate  of  the  trustee. 

If  a  trustee  died  without  an  heir,  formerly  the  land 
escheated  to  the  lord,  who,  it  should  seem,  (e)  was  not 
bound  by  the  trust,  (y )  But  where  the  land  escheated 
to  the  king,  a  grant  might  readily  be  obtained,  (g) 

By  a  late  statute,  (h)  however,  the  cestui  que  trust  is 
not  prejudiced  by  the  death,  without  an  heir,  of  a  trustee, 
nor  by  his  attainder  or  conviction. 

An  estate  in  a  trustee  is  not  now  subject  to  dower,  (i) 
nor,  of  course,  to  curtesy.  (/) 

With  relation  to  the  duties  of  a  trustee,  trusts  in  th^ 
law  of  England  may  be  divided  into  active^  passioe,  and 
eanstructwe.  The  J^rst  and  only  substantial  character  of 
them  prevails,  where  actual  duties  are  imposed  upon  the 
trustee,  as  to  sell  the  estate  and  discharge  incumbrances, 
to  settle  the  residue  of  the  estate  after  payment  of  debts, 
to  receive  the  rents  and  apply  them  for  any  given  pur- 
pose. They  necessarily  comprize  resulting  trusts  for  the 
donor,  or  his  representatives,  as  where  an  interest  is 

(a)  Barn.  449.    Townahend  r.  Townshend,  1  Bro.  C.  C.  651. 

(6)  1  SauiuL  Us.  390. 

(c)  Lethieolier  r.  Tracy,  3  Atk.  728.    WbetsUme  t.  Bury,  2  P.  Wma.  146. 

((0  1  Yea.  26.    1  Saund.  Us.  348. 

(e)  Sng.  Gob.  Ua.  17  n.  10. 
(/)  Hay.  Intr.  65. 

{$)  39  and  40  Geo.  3,  c.  88.  47  Geo.  3,  Seas.  2,  c.  24.  59Geo.  3,  c.  94- 
Sng.  CHIb.  Ua.  17  n.  10. 
(A)  4  and  5  Wm.  4,  c.  23. 

(f)  Nod  V.  Jevon,  2  Freem.  43.    Bezant  t.  Pope,  ib.  71.    Hinton  t.  Hin- 
ton,  2  Yea.  633. 

(i)  Sag.  Gilb.  Ua.  18  n.  1. 
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given  for  purposes  to  which  the  trust  is  aot  commen- 
surate, for  instance,  to  pay  debts  which  are  satisfied,  (a) 
to  pay  an  annuity  which  expires,  and  the  like.  These 
must  not  be  confounded  with  constructive  trusts.  By 
the  former  it  is  understood,  that,  whatever  portion  of  the 
trust  property  may  not  be  required  for  the  purpose  de- 
clared, shall  revert  to  the  original  owner.  (6) 

And  even  where  no  declaration  of  trust  is  made  a  re- 
sulting trust  arises,  as  if  a  man  purchase  an  estate,  and 
the  conveyance  is  taken  in  the  name  of  another  who 
executes  no  declaration  of  trust,  the  trust  results  by  ope- 
ration of  law  for  the  person  who  paid  the  money,  (c) 
This  species  of  trust  is  expressly  excepted  out  of  the 
statute  of  frauds,  (d)  That  statute,  for  the  purpose  of 
preventing  the  inconveniences  arising  from  parol  decla- 
rations and  secret  transfers  of  uses,  requires  that  all 
declarations  or  creations  of  trusts  of  lands,  tenements, 
or  hereditaments,  shall  be  manifested  by  some  writing, 
signed  by  the  party,  or  by  a  will  in  writing ;  and  that 
assignments  of  trusts  shall  also  be  in  writing,  signed  by 
the  party  assigning  the  same,  or  by  his  or  her  last  will 
in  writing. 

As  the  disposition  of  trusts  is  guided  by  the  courts  of 
equity  according  to  the  presumptive  intention  of  the 
parties,  there  is  no  regular  or  fixed  form  prescribed  by 
them  for  the  declaration,  provided  it  be  in  writing,  pur- 
suant to  the  above  statute.  Therefore,  a  note  or  memo- 
randum in  writing  from  a  trustee,  promising  to  execute 
a  declaration  of  trust,  (e)  or  confessing  that  he  pur- 


(a)  DavidflOQ  v.  Foley,  2  Bro.  C.  C.  203.  Cook  v.  Guavas^  cited  2  Yem. 
645.  HiU  V.  Bishop  of  London,  1  Atk.  619-  Sidney  t.  Miller,  Coop.  206. 
Oonntess  of  Bristol  v.  Hungerford,  2  Yem.  645.    1  Sannd.  Us.  331. 

(b)  Humph,  on  Real  Prop.  16. 

(c)  Lloyd  V.  Spillet,  2  Atk.  148.  Per  Ld.  Ch.  B.  Eyre,  in  Dyer  v.  Dyer, 
Walk.  Copyh.  216.    2  Sug.  Y.  and  P.  135.    1  Saund.  Uses,  322. 

id)  29  Car.  2,  e.  3,  §.  7. 

<e)  Bellamy  v.  Burrow,  Ca.  T.  Tal.  97. 

B  b2 
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chased  lands  with  another  man's  money,  (a)  and,  in 
short,  any  writing  in  the  shape  of  mutual  covenants  or 
articles  of  agreement,  (b)  relative  to  the  transfer  or  pro- 
duce of  land,  though  without  seal  or  stamp,  (c)  if  they 
properly  notify  or  discover  the  intention  of  the  parties, 
are  sufficient  in  a  court  of  equity  to  create  trusts,  id) 

Any  words  in  a  will  intimating,  or,  in  the  nature  of,  a 
request,  wish,  desire,  recommendation,  Sfc,  are  sufficient 
to  create  a  trust,  if  the  object  of  the  gift  and  the  gift  it- 
self can  be  correctly  ascertained,  {e) 

Passive  trusts,  (by  Blackstone  (f)  termed  technical,) 
impose  no  duty  whatever  upon  the  trustee.  He  is  merely 
the  legal  owner  for  another's  benefit,  as  where  an  estate 
is  conveyed  unto  and  to  the  use  of  A.  in  trust  for  B.,  or 
where  a  term  of  years  is  vested  in  A.  for  securing  a 
yearly  or  principal  sum  of  money  to  B.  In  either  of 
these  cases,  the  sole  effect  is  to  oblige  B.  to  use  A.'s 
name  in  enforcing  his  right  at  law.  Other  trusts  of  this 
class  present  a  still  more  inert  and  shadowy  character, 
as  where  introduced  into  a  purchase  deed  for  preventing 
dower,  into  a  settlement  for  preserving  contingent  re- 
mainders, into  assignments  of  terms  for  protecting  the 
inheritance,  (g)  Hence  passive  trusts,  involving  no  duty, 
are  so  common  at  this  day,  that  the  separation  of  the 
legal  from  the  equitable  ownership  exists,  to  a  greater  or 
less  extent,  in  almost  every  title.  (A) 

Constructive  trusts  form  the  third  class.  They  con- 
sist of  interests,  concerning  which  no  trust  is  declared ; 
and  where  the  legal  property  is  often  held  in  direct  hos- 
tility to  the  equitable  pretensions.     Such  as  purchasers 

(a)  Lane  r.  Dighton^  Amb.  409.    Ambrose  v.  Ambrose,  1  P.  Wnu.  322. 
RyaU  V.  Ryall,  1  Atk.  59,  60. 

(jb)  Legardy.  Hodges,  3  Bro.  C.  C.  531. 

(c)  Hodsden  v.  Lloyd,  2  Bro.  C.  C.  534.  id)  1  Saund.  Us.  31$. 

(«)  Taylor  v.  George,  2  Vea.  and  B.  378.    Forbes  v.  Ball,  3  Mer.  437 
Parsons  v.  Baker,  18  Ves.  476.    1  Saund.  Us.  317. 

(/)  3  Com.  438.  iff)  Humph,  on  Real  Prop.  17. 

(&)  Hay.  Intr.  71. 
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taking,  with  notice  of  a  bargain  and  sale  not  enrolled,  (a) 
a  deed  not  registered,  (6)  a  judgment  not  docketed,  (c) 
Other  descriptions  of  such  latter  trusts  are,  where  a  per- 
son purchases  with  the  money  of  another,  or,  possessing 
a  partial  interest  only  in  a  leasehold  estate  for  life  or  for 
years,  avails  himself  of  the  preference  given  to  the  te«- 
nant  in  possession  to  effect  a  renewal,  (d)  They  have 
but  little  of  the  real  nature  of  trusts.  No  confidence  is 
ever  actually  reposed  concerning  the  implied  trustee's 
estate,  as  is  done  in  the  instance  of  resulting  trusts.  He 
is  the  legal  owner,  but  affected,  from  circumstances, 
with  a  right  in  some  third  person,  which  a  court  of 
equity  will  enforce.  It  is  a  jurisdiction  assumed  by  it 
from  a  defect  of  justice  in  courts  of  law,  which  only  ad- 
judicate upon  legal  interests.  For  this  purpose  equity 
has  applied  its  jurisdiction  over  trusts,  and  by  a  fiction 
has  designated  legal  owners,  affected  by  such  equitable 
claims,  constructive  trustees.  It  distinguishes,  however, 
between  these  rights  and  actual  trusts,  by  holding  that 
the  former  are  barrable  by  the  adverse  possession  of  the 
legal  owner,  but,  as  has  been  observed  before,  that  there 
is  no  prescription  between  an  express  trustee  and  his 
cestui  que  trust,  (e) 

In  case  of  the  death  of  a  trustee,  the  estatey  though 
not  always  the  confidence,  {/)  vested  in  him,  continues  in 
his  heir,  or,  if  it  be  for  a  term  of  years,  in  his  executor 
or  administrator.  Still  a  new  trustee  is  to  be  appointed 
whenever  the  deed,  creating  the  trust,  or  the  refusal,  or 
incapacity  of  the  representative,  requires  it.  This  is  ef- 
fected, either  by  the  parties  beneficially  interested,  if  they 
have  a  power  for  that  purpose,  or  else  through  the  me- 

(a)  3  Atk.  651,  652.  (6)  Le  Neve  v.  Le  Neve,  3  Atk.  646. 

(c)  Davis  V.  Earl  of  Strathmore,  16  Yes.  419.    2  Sug.  V.  and  P.  187. 

id)  Taster  v.  Marriott,  Amb.  668.  Pickering  v.  Vowles,  1  Bro.  C.  C.  197, 
4  Bro.  C.  C.  161.  James  v.  Dean,  11  Yes.  383,  15  Yes.' 236.  I  Saund. 
Us.  335. 

(e)  17  Yes.  87.    Humph,  on  Real  Prop.  18. 

(/)  Cole  V.  Wade,  16  Yes.  27. 


374  CONFLICT   QF    LAWS. 

dium  of  the  Court  of  Chancery.  To  such  new  trustee, 
the  technical  property,  called  the  legal  estate,  in  whom- 
ever resident)  is  to  be  conveyed,  (a) 

The  heir,  however,  may  be  a  miarried  woman,  an  in- 
fant, or  a  lunatic.  In  the  first  instance,  the  process  of 
a  fine  was  formerly  necessary.  In  the  two  latter  cases, 
any  conveyance  at  all  was  impracticable,  and,  conse- 
quently, the  title  of  the  beneficial  owner  was  rendered 
defective  from  the  incapacity  of  a  stranger.  To  remedy 
this  mischief,  various  acts  were  successively  passed,  but 
especially  two  recent  statutes,  (b)  whereby  infant  trus- 
tees, and  mortgagees,  and  persons  acting  on  behalf  of 
insane  trustees  and  mortgagees,  or  of  trustees  out  of  the 
jurisdiction,  or  whose  existence  is  uncertain,  are  autho- 
rized to  convey  under  the  direction  of  the  Court  of 
Chancery,  or,  in  specified  cases,  of  other  equitable  juris- 
dictions, (c) 

The  land  also  will  pass  at  law  by  the  will  of  a  de- 
ceased trustee,  containing  a  general  devise  of  all  his  real 
estate,  unless  an  intention  to  the  contrary  can  be  col- 
lected from  expressions  in  the  will,  or  the  purposes  or 
objects  of  the  testator,  (d) 

Next,  as  to  the  capacity  of  persons  to  act  as  trustees. 

At  the  common  law  uses  were  considered  as  annexed 
to  the  estate  of  the  feoffees  in  the  land,  and  not  to  the 
land  itself,  (e)  But  since  the  statute  of  uses,  {f)  courts 
of  equity  have  held,  that  a  trust  shall  never  fail  on 
account  of  the  disability  or  non-appointment  of  the 
trustee,  {g)  and  that,  if  a  trustee  is  wanting,  the  court 
will  execute  the  office.  The  relief  is  administered  by 
considering  the   land,  in  whatever  person  vested,  as 


(a)  Humph,  on  Real  Prop.  p.  20. 

(6)  6  Geo.  4,  c.  74.     1  Wm.  4,  c.  60. 

(c)  HumpH.  on  Real  Prop.  20. 

(J)  lb.  21.    Braybrooke  v.  Inskipp,  8  Yes.  417. 

(e)  1  Co.  127  a.  (/)  27  Hen.  8,  c.  10. 

(4f)  Moggridge  v.  Thackwell,  3  Bro.  C.  C.  517.    1  Saund.  Us.  349. 
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bound  by  the  trust,  and  compelling  the  heir,  or  other 
person  having  the  legal  estate,  to  perform  it.  (a) 

So  it  is  held,  that  the  king,  (b)  or  a  corporate 
body,  (c)  may  be  a  trustee ;  and  where  an  estate  was 
devised  to  the  separate  use  of  femcH^overt,  without  the 
intervention  of  trustees,  it  was  held  that  the  husband 
should  be  a  trustee  for  his  wife,  (d) 

The  rule  of  the  trust  attaching  upon  the  land  itself 
has  an  exception  in  the  case  of  a  conveyance  by  a  trus- 
tee for  a  valuable  consideration  to  one  who  has  no 
notice  of  the  trust,  (e)  In  this  instance,  the  purchaser 
shall  not  be  affected  by  the  trust.  On  the  other  hand, 
notice,  even  where  there  is  a  valuable  consideration,  (f) 
or  the  want  of  a  valuable  consideration,  though  there  be 
no  notice,  (g)  will,  in  all  cases,  render  the  l^al  seisin 
of  the  grantee  subject  to  the  performance  of  the 
trust.  (A) 

(a)  Co.  litt.  113  a»  n.  2.    Cde  ▼.  Wade,  16  Ves.  27. 

(b)  Kildare  v.  Eustace,  1  Vem.  439.    1  Ves.  453.    3  Atk.  309. 

(c)  1  Ves.  467.  468,  536.    2  Vern.  412. 

ifi)  Bennet  v.  Davis,  2  P.  V^ms.  316.    2  Ves.  666.    1  Sannd.  Us.  350. 

(e)  2  Freem.  43,  pL  47,  1  P.  Wms.  278,  279*  and  generally  2  Sag.  V. 
and  P.  258,  259. 

(/)  Saunders  v.  Dehew,  2  Vem.  271.  Langton  y.  Astrey,  2  Gha.  Rep.  30. 
3  Atk.  238. 

(^)  1  Co.  122  b.    Pye  v.  George,  2  Salk.  680. 

(i)  l^Saund.  Us.  350. 
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SECTION  VI. 

MODIFICATIONS  OF,    OR  ESTATES   AND   INTERESTS  IN   REAL 
PROPERTY,  IN  THE  COLONIES  AND  UNITED  STATES. 

I.  The  several  colonies  mentioned  in  which  the  law  of  England  is 

adopted  with  certain  deviations. 

II.  Mode  of  barring  estates  tail. — Colonies  enumerated  in  which  fines 

and  recoveries  not  resorted  to^  but  deeds  effectual  for  that  purpose. 
— ^Effect  of  not  registering  within  the  time  required  by  the  acts.— 
Death  of  tenant  in  tail  before  the  deed  registered. — ^Effect  of  sales 
in  execution. 

III.  Different  mode  of  barring  entails  in  Dominica,  Nova  Scotia,  Prince 

Edward's  Island,  Tobago,  Bahamas,  and  Bermuda. 

IV.  The  law  of  real  property  in  Upper  Canada. 
V.  Lower  Canada,  St.  Lucia,  and  Mauritius. 

VI.  Jersey  and  Guernsey. 

VII.  British  Guiana,  Cape  of  Good  Hope,  Ceylon,  and  Trinidad. 

VIII.  Gibraltar,  Newfoundland,  Siem  Leone,  and  Australian  Settiemeots. 
IX.  Isle  of  Man. 
X.  United  States. 

I.  The  modifications  of  real  property  admitted  by 
the  law  of  England,  and  of  which  the  preceding  section 
contains  a  summary,  exist  in  the  colonies  of  Jamaica, 
Barbadoes,  Antigua,  Montserrat,  St.  Christopher,  Nevis, 
Tortola,  and  the  other  Virgin  Islands,  St.  Vincent,  Gre- 
nada, New  Brunswick,  Dominica,  Nova  Scotia,  Prince 
Edward's  Island,  Tobago,  Bermuda,  Bahamas,  Upper 
Canada,  Gibraltar,  Newfoundland,  Sierra  Leone,  and 
the  settlements  in  Australia.  There  are,  in  some  of  these 
possessions,  certain  deviations  from  the  law  of  England, 
which,  so  far  as  they  are  connected  with  this  branch  of 
our  inquiry,  are  now  to  be  stated. 

The  lands  which  are  situated  in  them  are  allodial, 
and  held  in  free  and  common  socage  of  the  crown,  on 
payment  of  a  certain  quit  rent.  In  Jamaica  and  some 
of  the  earlier  settled  colonies,  it  was  one  of  the  con- 
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ditions  of  the  grant  by  the  crown  that  the  land  should 
be  settled  and  cultivated,  and,  in  some  cases,  that  a  cer- 
tain number  of  negroes  should  be  worked  on  it. 

The  fictitious  process  of  fines  and  recoveries  was  not 
adopted  as  the  means  of  barring  estates  tail,  but,  from 
a  very  early  period  in  the  history  of  all  these  possessions, 
except  Bermuda,  the  Bahamas,  Upper  Canada,  and 
Prince  Edward's  Island,  this  object  was  effected  by  a 
simple  conveyance. 

IL  The  mode  of  barring  estates  tail  in  Jamaica,  Bar- 
badoes,  Antigua,  Montserrat,  St.  Christopher's,  Nevis, 
Virgin  Islands,  St.  Vincent,  Grenada,  and  New  Bruns- 
wick, is  by  deed,  and  not  by  fine  or  recovery. 

In  Jamaica,  all  bills  of  sale,  and  conveyances  what- 
soever, made  by  husband  and  wife,  and  acknowledged 
before  the  judge  of  any  court  of  record  within  the  island, 
and  duly  recorded,  are  good  and  valid  in  law  against 
all  persons  whatsoever,  that  can  or  may  pretend  to  claim 
any  estate  in  the  lands  or  tenements  so  conveyed,  to  all 
intents  and  purposes  whatsoever,  as  if  the  same  had 
passed  by  fine  and  recovery  in  any  of  the  courts  of  West- 
minster, (a) 

By  a  subsequent  act  it  is  enacted,  "that  all  bills  of  sale, 
deeds,  and  other  conveyances  whatsoever,  at  any  time 
theretofore  made,  by  any  persons  in  the  island,  or  in  any 
other  part  of  the  world,  and  duly  executed,  acknow* 
ledged,  proved,  and  recorded,  pursuant  to  the  true  in-^ 
tent  and  meaning  of  the  above  act,  although  no  valuable 
consideration  be  therein  respectively  inserted,  and  all 
deeds  and  other  conveyances  whatsoever,  thereafter  to 
be  made,  for  valuable  consideration,  of  any  lands,  tene- 
ments, negroes,  or  hereditaments  within  the  island, 
(excepting  such  as  have  or  shall  be  made  by  infants 
during  their  infancy,  and  persons  of  non-sane  memory, 

(a)  Jamaica  Act,  33  Car.  2>  c.  22,  a.  3. 
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during  the  time  they  continue  so,)  such  lauds,  tene- 
ments, negroes,  and  hereditaments  are  thereby  enacted 
and  declared  to  have  passed,  and  to  be  conveyed  by  the 
same,  as  fully,  to  all  intents  and  purposes,  as  any  real 
estate  in  the  kingdom  of  Great  Britain  might  or  could 
pass  by  fine  and  recovery  in  the  Court  of  Common  Pleas 
in  Westminster  Hall,  (a) 

In  Barbadoes  a  deed,  in  due  form  of  law  made,  and 
within  three  months  from  its  date  acknowledged  before 
the  governor,  or  one  of  the  chief  judges  of  one  of  the 
courts  of  the  island,  and  recorded  at  length  in  the  secre- 
tary's office  within  three  months  from  its  date,  and  if 
made  in  any  other  place,  within  twelve  months  from  its 
date,  will  as  e£fectually  bar  an  estate  tail  in  lands  as  a 
fine  or  recovery,  (b) 

In  Antigua,  Montserrat,  St.  Christopher,  Nevis,  and 
the  Virgin  Islands,  which  were  formerly  comprized  in 
the  government  of  the  Leeward  Carribbee  Islands,  (c)  a 
deed,  in  due  form  of  law  made  and  executed  by  the  hus- 
band and  wife,  of  the  plantations,  lands,  and  tenements, 
negroes,  and  other  hereditaments,  whereof  the  husband 
was  solely  and  in  his  own  right  seised  at  any  time  du- 
ring the  coverture,  or  whereof  the  husband,  or  husband 
and  wife,  were  seised  in  right  of  the  wife,  or  the  husband 
jointly  with  the  wife,  or  by  tenant  in  tail,  general  or  spe* 
cial,  and  by  the  party  or  parties,  and  each  of  them  from 
whom  the  interest  passes,  acknowledged  before  the  per- 
sons, and  in  the  manner  therein  mentioned,  is,  to  all  in- 
tents and  purposes,  as  efiectual  and  valid  in  the  law  to 
pass  all  the  estate,  right,  title,  interest,  and  claim 
therein  of  the  party  or  parties,  and  of  each  of  them,  as 
if  a  fine  had  been  levied  with  proclamations,  or  common 

(a)  Jamaica  Act,  2  Anne,  c.  7,  §  15.  10  Anne,  c.  12,  §  3.  4  Geo.  2,  c.  5, 
§  5,  6,  r.  16  Geo.  2,  c.  6.  24  Geo.  2,  c.  9,  §  1,  2.  34  Geo.  3,  c  11. 
42  Geo.  3,  c.  26,  i  6. 

(b)  Barbadoes  Act,  No.  47  and  50. 

(c)  Leeward  Island  Act,  n.  32,  i  3,  June  2l8t,  1705.  Antigua  Act, 
n.  270,  $  1,  2. 
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recovery  Buffered  in  any  of  the  courts  of  record  at  West- 
minster. 

In  St.  Vinc^it  and  Grenada,  the  acts  which  give  the 
like  eff'ect  to  deeds,  are  almost  transcripts  of  the  Leeward 
Island  Act  above  cited,  (a) 

The  New  Brunswick  Act  (b)  authorizes  femes  covert, 
as  well  as  others,  ^*  by  deed  of  bargain  and  sale,  duly 
made  and  executed,  and  proved  or  acknowledged  and 
registered  according  to  the  form  of  the  several  acts  of  the 
General  Assembly,  to  grant,  bargain,  sell,  and  convey 
any  lands,  tenements,  or  hereditaments,  whereof  such  per- 
sons are  in  any  way  seised  of  any  estate  tail  in  possession, 
reversion,  or  remainder,  and  whereof  no  reversion  or 
remainder  is  in  the  King's  Majesty,  his  heirs  and  suc- 
cessors, of  the  gift  or  provision  of  .his  Majesty,  his  pro- 
genitors, his  heirs  or  successors,  to  any  person  or  persons, 
to  hold  the  same  to  them  and  their  heirs  in  fee  simple, 
absolute  and  unconditional,  as  fiiUy  and  freely,  to  all 
intents  and  purposes,  as  such  grantor  or  grantors,  bar- 
gainors, might  or  could  by  law  grant,  bargain,  sell,  and 
convey,  any  estate  of  inheritance  in  fee  simple,  and  all 
such  grants,  bargains,  sales,  and  conveyances,  having 
words  sufficient  to  pass  the  fee  simple  in  such  lands, 
tenements,  and  hereditaments,  so  made  and  executed, 
proved  or  acknowledged,  and  registered  as  aforesaid, 
shall  be  good  and  available  in  the  law  to  the  grantees 
and  bargainees,  and  their  heirs  and  assigns,  against  the 
said  grantor  and  grantors,  bargainor  and  bargainors,  and 
against  all  and  every  the  issues  of  their  bodies,  and 
against  all  and  every  person  or  persons  whomsoever, 
whom  the  said  grantor  or  grantors,  bargainor  or  bar- 
gainors, by  fine  with  proclamations  duly  levied,  or  by 
common  recovery  duly  suffered,  or  both,  or  either  such 
fine  and  recovery,  or  other  ways  or  means,  might  cut 
off  or  debar  from  any  remainder  or  reversion,  rent, 

(«)  St.  Vincent's  Act,  llth  July,  1767  and  24th  April,  1772.     Grenada 
Act,  No.  25  and  62.  9)  36  Geo.  3,  c.  4. 
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profit,  chaise,  right,  title,  or  possibility,  of,  in,  or  unto  all 
or  any  of  the  said  lands,  tenements,  and  hereditaments." 

The  acts  of  these  several  colonies  require  that  the 
deed  should  be  proved,  acknowledged,  and  recorded. 
and  provide  for  the  manner  in  which  the  probate  or 
acknowledgment  is  to  be  taken,  and  the  respective 
periods  within  which  the  deed  must  be  recorded,  when 
it  is  executed  in  the  colony,  or  in  any  other  part  of  the 
world. 

The  manner  of  taking  the  probate  and  acknowledg- 
ment of  deeds,  and  the  regulations  respecting  the  time 
of  recording  them,  will  be  more  conveniently  stated  in 
the  subsequent  chapter  which  treats  of  registration. 

Under  these  acts,  any  deed  by  which  the  grantor 
professes  to  convey  an  estate  in  fee  simple  in  the  lands 
or  slaves,  will  be  sufficient  to  bar  the  entail.  It  is  not 
necessary  that  an  intention  to  bar  it  should  be  expressed 
in  the  deed,  or  that  it  should  have  existed  in  the  mind 
of  the  grantor,  when  he  executes  a  deed  containing  a 
disposition  of  the  fee  simple.  It  has  been  decided  in  the 
courts  of  Jamaica,  and  is  the  unquestionable  law  of  that 
colony,  that  a  mortgc^e  in  fee  operates  as  an  effectaal 
bar  of  an  estate  tail,  and  of  all  remainders  expectant 
thereon,  (a) 

According  to  the  language  of  the  registry  acts  of  Ja- 
maica, Barbadoes,  Montserrat,  St.  Christopher,  Nevis, 
Tortola,  Dominica,  St.  Vincent,  Grenada,  Nova  Scotia, 
and  New  Brunswick,  the  deed  which  is  omitted  to  be  re- 
corded within  the  prescribed  time  is  void,  not  absolutely ^ 
but  only  as  against  subsequent  bond  fide  purchasers  for  a 
valuable  consideration,  whose  deeds  have  been  previously 
recorded.  Under  these  acts,  the  deed,  at  whatever  time 
it  is  registered  during  the  life  of  the  tenant  in  tail,  would 
be  effectual  for  the  purpose  of  barring  the  entail,  al- 
though, if  it  conveyed  a  beneficial  interest  to  another, 

(^  Barrett  v.  Lousada,  Grant's  Cases,  p.  39. 
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its  operation  in  favour  of  the  latter  would  be  subject  to 
the  interest  which  the  purchaser  under  the  previously 
registered  deed  had  acquired.  If,  however,  the  deed 
be  not  registered  within  the  prescribed  time,  and  the 
tenant  in  tail  should  die  before  it  has  been  registered, 
its  registration  after  his  death  will  not  be  sufficient  to 
bar  the  remainders  expectant  on  his  estate.  This  point 
has  been  treated  by  the  courts  in  Jamaica  as  the  settled 
law  of  that  colony,  (a) 

The  Antigua  Act,  (b)  besides  making  provision  for 
the  probate  and  acknowledgment  of  the  deed,  when  it 
is  executed  in  or  out  of  that  island,  or  out  of  the  Leeward 
Islands,  requires  that  if  it  be  executed  in  the  island,  it 
should  be  recorded  within  twenty  days,  if  it  be  executed 
in  the  Leeward  Islands,  within  a  year,  and  if  in  any 
other  part  of  the  world,  within  two  years  after  its  exe- 
cution. It  enacts,  ^'  that  all  conveyances  and  other  acts 
in  law  relating  to  land,  and  not  registered  as  aforesaid, 
shall  be  void,  and  not  pleadable  in  any  of  the  courts  of 
this  island.'' 

It  seems,  therefore,  that  the  efficacy  of  the  deed  in 
barring  the  entail  of  an  estate  in  Antigua  depends  on 
its  having  been  registered  within  the  time  prescribed 
by  the  act. 

In  Jamaica,  a  sale  of  land  by  the  marshal,  under 
an  extent,  or  of  slaves  under  a  venditioni  exponas,  where 
the  defendant  had  only  an  estate  tail  therein,  has  been 
considered  as  effectually  barring  the  entail,  and  giving 
to  the  purchaser  the  fee  simple. 

In  Barbadoes,  (c)  Antigua,  {d)  Montserrat,  St.  Kitt's, 
Nevis,  Virgin  Islands,  St.  Vincent's,  (e)  and  Grenada,  {f) 

(a)  Wedderbum  v.  Lawrence,  Corawall  Assizes^  1802.    Doe  dem.  Morris 
▼.  Virgo,  March  CSomwall  Assizes,  1818. 
(5)  No.  6,  39,  106,  198,  270,  275. 

(e)  BariNidoes  Act,  No.  23,  31, 189.  (d)  Antigua  Act,  No.  475. 

(e)  Leeward  Island  Act,  No.  32.    St.  Vincenf  a  Court  Act,  CI.  75. 
(/)  Grenada  Act,  No.  62. 
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a  manhal's  sale,  and  the  conreyance  by  him  thereunder, 
also  operate  aa  a  bar  of  the  entaiL 

III.  Another  mode  of  barring  estates  tail  is  adopted 
in  Dominica,  Nova  Scotia,  Prince  Edward's  Island,  To- 
bago, Bahamas,  and  Bermuda* 

The  act  of  the  island  of  Dominica,  (a)  for  that  pur- 
pose, is  a  transcript  of  a  similar  law  passed  by  the  legis- 
lature of  Nova  Scotia.  In  the  two  possessions  of 
Dominica  and  Nova  Scotia,  the  tenant  in  tail,  being  of 
full  age,  and  entitled  by  the  laws  of  England,  if  the 
land  were  situated  there,  to  suffer  a  valid  recovery 
thereof,  shall  appear  personally  before  the  justices  of  the 
Supreme  Court  of  Judicature  of  the  province  of  Nova 
Scotia,  and  in  Dominica,  before  the  Court  of  Common 
Pleas,  by  himself,  or  if  absent  from  the  island,  by  his 
attorney  on  record  to  that  effect  being  by  him  or  her 
duly  authorized,  on  some  day  in  term  time,  and  shall 
cause  the  said  court  to  be  moved  for  leave  to  acknow- 
ledge of  record  in  the  said  court  the  execution  of  any 
deed  or  deeds,  or  in  Nova  Scotia  any  modes  of  lease 
and  release,  whereby  such  lands  or  tenementa  shall 
be  granted  and  conveyed  to  any  person  or  persons, 
capable  by  law  of  holding  lands  in  the  province  or 
colony,  for  any  use  or  uses  in  such  deed  or  deeds  to  be 
expressed,  and  also  for  a  rule  of  the  said  court  that 
such  deed  or  deeds  may  be  enrolled  of  record  therein, 
for  the  purpose  of  barring  the  estates  tail  in  such 
lands  and  tenements,  and  shall  then  and  there  exhibit 
the  said  deed  or  deeds,  and  also  produce  to  the  said 
court  the  deed  or  deeds,  or  last  will  and  testament, 
or  a  duly  authenticated  copy  thereof,  whereby  it  shall 
appear  that  the  party  so  applying  as  aforesaid  is  tenant 
in  tail  of,  and  by  law  entitled  to  suffer,  a  commcm  re- 

(a)  Dominica  Act,  3  Geo.  4,'  July  39th,  1S22.      Nova  Scotia  Laws,  65 
Geo.  3,  c.  14. 
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corery  of  the  lands  or  tenements ;  whereupon  the  said 
court  shall  take  the  acknowledgment  of  such  tenant  in 
tail  of  the  voluntary  and  due  execution  thereof,  and 
order  the  entry  to  be  made  of  record  by  the  secretary  of 
the  court,  and  shall,  by  a  rule  thereof,  order,  that  unless 
good  and  sufficient  cause  be  shown  to  the  contrary 
thereof,  before  the  last  day  of  the  term  then  next  en- 
suing, the  said  deed  or  deeds,  so  acknowledged,  shall 
be  enrolled  of  record  in  the  said  court,  for  the  purpose 
of  barring  all  estates  tail,  and  remainders  and  rever- 
sions expectant  thereon,  in  the  lands  and  tenements  in 
the  said  deeds  mentioned,  and  shall  further  order  a  copy 
of  such  rule,  and  a  notice  of  the  application  for  the 
same,  and  for  all  persons  having,  or  claiming,  any 
estate,  title,  or  interest,  in  the  said  lands  and  tenements, 
to  appear  in  the  said  court  at  the  then  next  ensuing 
term  to  show  cause,  if  they  have  any,  why  the  said 
rule  should  not  be  made  absolute,  to  be  inserted  in  the 
newspapers,  or  one  of  the  newspapers,  at  the  time  being 
printed  in  the  said  province,  once  in  each  of  three  succes- 
sive weeks  next  after  the  date  of  the  said  rule,  and  if 
there  shall  be  then  no  newspaper  printed  in  the  said  pro- 
vince, such  copy  of  the  said  rule  and  notice  shall  be 
affixed  to  the  front  door  of  the  Court  House  therein,  (a) 
If  sufficient  cause  against  such  enrolment  be  not 
shown  to  the  said  court  before  the  last  day  of  the  term 
next  after  the  term  wherein  such  rule  shall  have  been 
granted,  the  same,  on  that  day,  on  due  proof  being 
made  of  the  publication  thereof,  and  of  such  notice  as 
aforesaid,  shall  be  made  absolute,  and  such  deed  or 
deeds,  and  all  the  proceedings  thereunto  relating,  shall 
be  enrolled  of  record  in  the  said  court  by  the  judgment 
thereof.  The  deed  so  enrolled  is  sufficient  and  effectual 
in  the  law  to  bar  all  estates  tail  in,  and  all  reversions 
and  remainders  expectant  thereon,  in  the  lands  and  tene- 

(a)  Sec.  2. 
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ments  conveyed  by  the  said  deed,  and  all  right,  title, 
and  estate  of  such  tenant  in  tail  and  of  his  issue,  and  all 
remainders  and  reversions  expectant  on  the  determina- 
tion of  such  estates  tail;  and  to  pass  and  convey  the 
lands  and  tenements,  in  such  deed  or  deeds  comprised 
and  mentioned,  with  their  appurtenances,  to  such  per- 
son or  persons,  and  for  such  estates  and  uses  as  shall  be 
therein  expressed  and  limited  of  and  concerning  the 
same,  and  that  as  fully  and  effectually  as  if  the  party 
by  whom  such  deed  or  deeds  shall  be  acknowledged  had 
been  seised  of  an  estate  in  fee  simple,  (a) 

In  Prince  Edward's  Island  (b)  an  act  was  passed  con- 
taining  enactments  which  gave  to  a  deed  in  due  form  of 
law,  made,  executed,  and  acknowledged,  by  any  tenant 
in  tail,  before  the  chief  justice,  or  any  of  the  assistant 
judges,  of  the  Supreme  Court  of  Judicature  of  that 
island,  the  effect  of  barring  his  estate  tail.  The  act, 
however,  has  not  received  the  king's  assent,  and  is  not 
in  force  in  that  colony. 

In  Tobago  and  the  Bahamas,  no  such  provision 
exists. 

In  Bermuda  or  Somers  Islands  (c)  the  law  permits  a 
tenant  in  tail  to  bar  his  estate  tail  in  any  parcel  of  lands 
not  exceeding  five  acres,  by  executing  a  deed  of  bargain 
and  sale,  feoffment,  or  lease  and  release,  and  recording  the 
same  in  the  secretary's  office.  An  estate  tail  in  lands  to  a 
greater  extent  than  five  acres,  is  only  barred  by  a  fine  or 
recovery.  The  only  legislative  provision  on  that  subject  is 
contained  in  the  same  act.  It  enacts  ^'  that  all  fines  and 
common  recoveries  hereafter  to  be  levied,  executed, 
acknowledged,  and  suffered,  in  any  of  the  courts  of  law 
in  these  islands,  according  to  the  manner  and  form 
hitherto  pursued  therein,  shall  be  deemed  as  good  and 
valid  fines  and  recoveries,  and  to  operate  to  all  intents 

(a)  Sec.  3.  (b)  Prince  Edward's  Island  Act.  59  Geo.  3,  c.  9. 

(c)  Bermuda  Act,  29  Geo.  3,  July  16th,  1789»  and  39  Geo.  3,  Feb.  9tli, 
1799. 
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and  purposes  in  passing  an  absolute  fee  simple,  and  on 
no  occasion  whatsoever  shall  any  fine  or  common  re- 
covery, hereafter  to  be  levied,  executed,  acknowledged, 
and  suffered,  according  to  the  manner  and  form  which 
has  been  adopted  in  these  islands,  in  any  case  what- 
soever, be  liable  to  be  reversed,  annulled,  set  aside,  or 
in  anywise  impeached  or  called  in  question,  for,  or  by 
reason  of,  any  error  or  defect  which  might  be  therein, 
or  of  the  process  and  proceedings  relative  thereto  not 
being  strictly  conformable  to  the  practice  pursued  in 
England." 

IV.  On  the  division  of  Canada  into  two  provinces, 
that  part  which  was  occupied  by  the  recent  British 
settlers,  and  in  which  the  lands  had  been  granted  in 
free  and  common  soccage,  was  separated  from  the  dis- 
trict which  comprised  the  earlier  French  settlements, 
and  consisted  of  seignorial  grants.  The  former  con- 
stitutes the  province  of  Upper  Canada,  and  the  latter 
the  province  of  Lower  Canada. 

The  British  statute,  by  which  this  separation  was 
eflTected,  gave  to  the  inhabitants  of  Upper  Canada  the 
right  of  alienating  the  lands  in  that  province  by  deed 
of  sale,  gift,  or  otherwise,  and  of  devising  the  same  by 
will  executed  either  according  to  the  laws  of  Canada, 
or  according  to  the  forms  prescribed  by  the  law  of 
England,  (a) 

By  a  subsequent  British  statute,  all  lands  in  this  pro- 
vince are  to  be  granted  in  free  and  common  soccage, 
in  like  manner  as  lands  are  holden  in  free  and  common 
soccage  in  England.  (6) 

By  the  first  of  these  statutes  (c)  it  had  been  provided 
that  the  authority  of  the  laws  of  Canada  should  form 
the  rule  of  decision  in  all  matters  of  controversy  rela- 

(a)  14  Geo.  3,  c.  83,  $  10.  (b)  31  Geo.  3^  c.  31,  $43. 

(c)  14  Geo.  3,  c.  83,  §  .8 
VOL.  II.  C   C 
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tive  to  property  and  civil  rights.  This  provision  was 
repealed  by  the  first  act  of  the  legislature  of  Upper 
Canada,  and  it  was  enacted  ^'  that  in  all  matters  of 
controversy  relative  to  property  and  civil  rights,  resort 
should  be  had  to  the  laws  of  England  for  the  decision 
of  the  same."  (a) 

The  subsequent  acts  of  the  legislature  of  that  province 
have  provided  for  the  registration  of  deeds,  and  for  facili- 
tating the  means  by  which  married  women  may  convey 
their  own  estates  and  bar  their  claims  to  dower  in  those 
of  their  husbands. 

The  enactments  of  the  recent  British  statute  for  short- 
ening the  time  of  prescription,  and  the  limitation  of 
actions  and  suits,  (b)  have  been  adopted  by  an  act  of 
the  provincial  legislature,  (c)  The  same  act  has  re- 
enacted  the  provisions  of  the  British  statutes  for  the 
amendment  of  the  law  of  inheritance  and  of  the  law 
relating  to  dower,  (d) 

It  has  also  enacted  *^that  whenever  any  land  is 
granted,  conveyed,  or  devised  to  two  or  more  persons 
other  than  executors  or  trustees  in  fee  simple,  or  for  any 
less  estate,  it  shall  be  considered  that  such  persons  take  as 
tenants  in  common,  and  not  as  joint-tenants,  unless  an 
intention  sufficiently  appears  on  the  face  of  the  assurance 
or  will,  that  they  shall  take  as  joint-tenants/' (a) 

Important  alterations  in  the  law  of  devises  have  also 
been  made  by  the  same  provincial  act.  A  will,  executed 
in  the  presence  of,  and  attested  by  two  witnesses,  is  of 
the  same  validity  and  effect  as  if  executed  in  the  pre- 
sence of,  and  attested  by  three  witnesses;  and  it  is 
sufficient  if  the  witnesses  subscribe  their  names  in  the 
presence  of  each  other,  although  their  names  may  not 
be  subscribed  in  the  presence  of  the  testator.  {/) 

(o)  32  Geo.  3,  c.  1,  §  3,  Oct.  15th,  1792. 

(6)  2  and  3  W.  4,  c.  71.  3  and  4  W.  4,  c.  27. 

(c)  4  W.  4,  c.  1,  U.  C.  Act.         id)  3  and  4  W.  4,  c.  106,  95. 

(e)  Sec.  48,  U.  C.  Act.         (/)  lb.  sec.  51. 
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It  also  allows  land,  of  which  the  testator  died  seised, 
to  pass  under  a  will  made  before  he  had  acquired  such 
land,  (a) 

Under  another  clause  of  the  act  the  devisor  is  pre- 
sumed to  have  passed  his  whole  estate  in  any  land  which 
he  devises,  whether  fee  simple  or  otherwise,  unless 
it  appears  upon  the  face  of  such  will,  that  he  intended  to 
devise  only  an  estate  for  life,  or  other  estate,  less  than 
he  was  seised  of  at  the  time  of  making  such  devise.  (6) 

V.  The  inhabitants  of  Lower  Canada  were  permitted 
to  retain,  not  onlv  their  former  laws,  but  also  their 
ancient  tenures.  It  was  only  in  those  instances  in  which 
the  grantee  desired  it,  that  lands  in  this  province  were 
grantable  in  free  and  common  soccage.  (c) 

All  lands  in  Canada  were  derived  originally  from  the 
king,  and  were  granted  by  him,  a  titre  defiefs^  or  ct  titre 
des  cens  et  rentes  en  roture.  The  king  was  the  feudal 
seignior  of  those  lands  which  he  had  granted  in  fief,  and 
the  seigneur  censier  of  those  which  he  had  granted  by 
the  title  of  cens  et  rentes  en  roture.  He  was  conse- 
quently the  universal  and  supreme  seignior  of  all  the 
lands  in  the  province.  This  title  and  all  its  rights  be- 
came vested  in  the  King  of  Great  Britain,  on  the  sur- 
render of  Canada. 

The  fief  is  defined  to  be  *'  benevola,  libera  et  perpetua 
concessio  rei  immobilis  vel  aequipolleutis,  cum  transla- 
tione  utilis  dominii,  proprietate  retenta,  sub  fidelitate  et 
exhibitione  servitiorum."  (d) 

The  term  fief  is  applied  as  well  to  the  land  held  by 
this  title,  as  to  the  dominium  directum^  or  the  right  of 
direct  seigniory,  reserved  to  him  who  has  granted  the 
land  enjief. 

(a)  U.  C.  Act,  sec.  49.  \h)  lb.  sec.  50. 

(c)  14  Geo.  3,  c.  83,  §  9.     31  Geo.  3,  c.  31,  §43. 

(<f)  Dumoulin,  cited  in  Pothier,  Introd.  au  Titre  dea  Fiefs,  tit.  1,  n.  1. 

cc2 
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When  the  seignior  grants  a  part  of  a  seignory  en  fief  ^ 
the  right  as  direct  seignior  is  attached  to  that  part  of 
the  seigniory  which  he  retains,  and  which  is  called /ef 
dominant,  and  that  which  he  has  granted  is  called  the 
f^f  servant.  The  grantee  of  the  latter  is  the  vassal,  and 
the  grantor  the  seignior. 

Land  is  said  to  be  held  en  fief,  mouvant  en  fief ,  or  relive 
en  fief,  of  such  a  particular  seigniory,  or  of  such  a  parti- 
cular seignior,  when  it  is  subject  to  fealty  or  homage  to 
that  seignior. 

When  it  is  held  immediately  of  the  seignior,  it  is  said 
to  be  held  en  pleinfief,  and  when  not  immediately  from 
him  but  from  his  vassal,  it  is  said  to  be  un  arrikre-fief 

Land  held  en  fief  is  the  subject  of  disposition  by  act 
inter  vivos  or  by  testament.  The  peculiarity  of  this 
tenure  consists  in  the  conditions  and  burthens  on  which 
it  is  held  by  the  grantee ;  *'  ita  quod  in  omnibus  se- 
cundum jus  commune  vel  locale  regulantur,  et  dispo- 
nuntur  sicut  bona  reliqui  patrimonii,  exceptis  tantum 
conditionibus  vel  omnibus  oneribus  appositis  ex  pacto, 
vel  tenore  investiturae  aut  consuetudine,  vel  statuto 
speciali  loci."  (a) 

Fealty  and  homage  constitute  the  very  essence  of  the 
fief,  or  seigniory.  They  are  due  upon  every  change  of 
the  fief  and  seigniory,  either  by  the  accession  of  a  new 
seignior,  or  of  a  new  vassal,  and  are  to  be  rendered  to  the 
seignior  of  the^e/'fi?o/wiwaw^5  or  feudal  seignior.  '^  Feudi 
substantia  in  sola  fidelitate  quae  est  ejus  forma  substan- 
tialis  subsistit."  (6) 

This  service  was  accustomed  to  be  rendered  in  Canada 
to  the  Intendant  as  the  representative  of  the  king,  (c) 
It  is  required  to  be  rendered  by  males  at  the  age  of 

(a)  Dumoulin,  Pref.  n.  104. 

at)  Dumoulin,  in  Cons.  Par.  pr.  n.  115.    Pothier^  Introd.  au  litre  \,  des 
Fiefs,  o.  5. 
(c)  Cout.  Paris,  art.  35,  36.    CuKnet,  c.  1,  art.  2,  3. 
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twenty  and  by  females  at    the  age  of  fourteen  within 
forty  days  after  the  death  of  the  last  vassal  in  fealty,  (a) 

After  the  seignior  had  received  from  the  vassal  his 
fealty  and  homage,  and  the  latter  had  taken  there- 
under the  investiture  and  possession  of  his  fief,  he  was 
obliged  to  furnish  his  seignior  with  a  particular  des- 
cription of  the  lands  comprised  in  the  fief,  of  their 
names,  situation,  the  rights  and  privileges  of  which 
they  consisted,  their  boundaries,  the  annual  profits  of 
which  they  were  capable,  the  number  and  names  of  the 
censitaires,  the  servitudes  to  which  the  seigniory  was 
subject,  the  lands  annexed  to  it  held  en  roture,  and  those 
which  were  arrihrefiefs^  the  title  by  which  he  possessed 
the  seigniory,  as  by  succession,  and  its  nature,  as  whether 
direct  or  collateral,  or  by  purchase,  donation,  &c.  (6) 
This  inventory,  or  description,  was  to  be  authenticated 
before  two  notaries,  or  before  one  notary  and  two  wit- 
nesses, and  to  be  delivered  to  the  seignior  within  forty  days 
after  the  vassal's  fealty  and  homage  had  been  received. 
This  inventory  is  called,  in  the  coutume  of  Paris,  the 
vassal's  aveu  et  denombrement.  (c) 

The  feudal  seignior  was  also  entitled  to  the  payment  of 
a  quint y  or  the  fifth  part  of  the  price  for  which  the  fief  was 
alienated.  It  was  due,  not  merely  in  respect  of  a  sale  of 
the  fief,  but  upon  every  alienation  which  was  equivalent 
to  a  sale,  as  when  the  fief  was  given  in  payment  of  a  debt, 
because  datio  in  solutum  est  vendere,  and  whether  the 
purchase  money  was  a  gi'oss  sum  paid  at  once,  or  by 
instalments,  or  a  rent  for  a  given  period.  It  was 
due,  notwithstanding  the  vendor  and  purchaser  stood 
to  each  other  in  the  relation  of  parent  and  child.  But 
a  donation  made  by  a  contract  of  marriage,  as  an 
advancement  of  the  child's  succession,  notwithstanding 
a  rent  for  life  might  have  been  reserved  to  the  donor,  was 


(a)  Cout.  art.  64,  67,  41,  42.     Cugnet,  art.  4.  (6)  lb.  art.  8, 10,  11. 

(c)  Dupless.  liv.  1,  Tndt^  des  Fiefs,  liv.  2,  c.  1. 
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not  subject  to  this  payment.  The  contract  of  sale,  in 
respect  of  which  the  quint  was  payable,  must  have  been 
complete.  It  was  not,  therefore,  payable  upon  a  mere 
agreement  or  promise  to  sell,  or  if  the  sale  had  not  been 
perfected  by  delivery.  But  when  the  sale  had  been  per- 
fected, the  seignior  remained  entitled  to  the  quint^  not- 
withstanding time  might  have  been  given  for  the  pay- 
ment, and  the  purchaser  having  failed  to  pay,  the  vendor 
took  the  estate  back  again.  It  was  also  due  in  respect 
of  a  licitation  and  sale,  by  a  decree  compulsory  or  volun- 
tary, except  in  those  partitions  which  took  place  between 
coheirs,  when  one  of  them  received  a  sum  of  money  to 
make  his  part  equal,  or  in  judicial  licitations  which  took 
place  between  them,  (a) 

It  was  the  usage  in  Canada  for  the  director  and 
receiver-general  of  the  king's  domain  to  remit  a  third 
of  the  amount  of  the  fifth  to  those  persons  who  gave 
information  before  the  passing  of  the  contract,  and  only 
a  fourth  to  those  who  acquired  by  licitation,  or  by 
decree,  upon  giving  notice  of  it  immediately  after  the 
adjudication,  (b) 

If  the  quint  were  paid  by  the  purchaser  immediately, 
he  was  entitled  to  the  rabat,  or  a  reduction  of  two  thirds 
of  the  quint. 

Another  fine  is  due,  when  the  estate  is  inherited  only 
by  collateral  descendants.  It  is  the  rent  or  revenue  for 
one  year,  and  is  called  reliefe. 

The  vassal  has  the  free  disposition,  enjoyment  and 
profit  of  the  lands  of  which  the  seigniory  consists. 
He  may  therefore  sell,  pledge,  or  lease  them,  upon  a 
rent  or  cens,  without  paying  any  dues  to  the  seigneur 
dominant  for  such  alienation,  and  without  his  consent, 
provided  the  alienation  does  not  extend  beyond  two 
thirds  of  the  property  comprised  in  the  seigniory,  and 


(a)  Dupless.  Traits  des  Fiefs,  liv.  3.     Cugnet,  art.  6. 
ib)  Jugement  de  M.  Bigot,  Intendant,  May  7th,  1754. 
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that  he  retains  the  entire  fealty,  and  some  right  of 
seigniory  and  dominion  upon  that  part  which  has  been 
alienated.  The  object  of  this  qualification  was  to  pro- 
tect the  seignior  against  the  dismemberment  of  the 
seigniory  without  his  consent.  '^  Le  vassal  ne  pent 
demembrer  son  fief,  au  prejudice  et  sans  le  consentement 
de  son  seigneur ;  bien  se  pent  jouer  et  disposer,  et  faire 
son  profit  des  heritages,  rentes  ou  cens  etant  du  dit  fief, 
sans  payer  profit  au  seigneur  dominant,  pourvu  que 
I'alienation  n'excede  les  deux  tiers,  et  qu'il  en  retienne 
la  foi  entiere,  et  quelque  droit  seigneurial  et  domanial 
sur  ce  qu'il  aliene."  (a) 

The  following  is  stated  as  an  instance  of  the  dismem- 
berment which  is  thus  prohibited.  If  the  fief  consisted 
of  an  hundred  acres,  and  the  vassal,  without  the  consent 
of  the  seigneur  dominant ,  alienated  forty,  in  order  that 
the  vendee  might  hold  them  as  a  seigniory,  distinct  and 
separate  from  the  sixty  acres  which  the  vendor  retained. 
But  if  the  alienation  were  made  in  such  a  manner  that 
the  forty  acres  acquired  by  the  vendee  continued  with 
the  sixty  retained  by  the  vendor,  to  constitute  one  and 
the  same  seigniory,  it  would  not  be  considered  that  any 
dismemberment  had  taken  place,  (b) 

The  owner  of  a  seigniory,  or  Jief  dominant,  has,  upon 
the  sale  of  it  by  the  vassal,  le  droit  du  retrait  fdodal ; 
that  is,  he  may  take  and  retain  the  seigniory,  on  payment 
of  the  price  given  by  the  purchaser,  and  the  lawful  ex- 
pences.  This  right  must  be  exercised  within  forty  days 
after  the  purchaser  has  announced  to  the  seignior  his 
purchase,  and  furnished  a  copy  of  the  contract.  He  is, 
however,  precluded  from  exercising  this  right,  if  he 
has  already  received  fealty  and  homage,  and  the  quint 
on  the  purchase,  (c) 


(a)  Dnpless.  torn.  1,  liv.  9,  p.  67.  Gout.  art.  61.  Feniere^  torn.  1,  p.  121. 
Pothier,  Introd.  au  Titre  1,  des  Fiefs,  n.  272,  et  seq.  (b)  lb. 

(c)  Cout.  Paris,  art.  20.  Ferriere,  Com.  on  Gout,  of  Paris,  torn.  1,  p.  63. 
Cngnet,  art.  14,  p.  20. 
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• 

This  seignorial  right  is  seldom  exercised. 

Another  species  of  tenure  is  that  which  is  called  la 
censive.  It  is  the  grant  of  land,  charged  with  the  pay- 
ment of  an  annual  cens,  or  quit  rent,  as  an  acknow- 
ledgment of  the  direct  seigniory,  or  dominium  directum 
of  the  grantor.  The  lord  who  has  made  this  grant  is 
called  le  seigneur  cender.  (a) 

The  land  which  is  the  subject  of  this  tenure  is  called 
censuel,  and  the  grantee  or  holder  of  the  land  is  called 
le  censitaire.  The  lands,  the  subject  of  this  tenure,  are 
called  roturiersy  because  all  the  honorary  rights  remain 
with  the  seigneur^  the  censitaire  having  only  the  dominium 
utile,  (a) 

The  censitaire  has  the  free  disposition  of  this  estate  by 
sale,  but  upon  such  sale,  there  is  paid  to  the  seigneur  a 
fine  or  due  called  lods  et  ventes.  The  amount  of  it 
is  a  twelfth  part  of  the  price  for  which  the  estate  is 
sold,  and  is  paid  by  the  purchaser,  (a) 

The  seigneur  censier  is  entitled  to  it  in  all  those  cases 
in  which  the  quint  would  be  due  to  the  seigneur  do- 
minant, (a) 

Another  species  of  tenure  is  that  of  franc  aleu.  It  is 
subject  to  no  seignorial  rights  or  duties,  either  honorary 
or  pecuniary.  It  is  called /ranc,  "  quasi  liberum  et  so- 
lutum  ab  omnibus  juribus,"  because  it  is  said,  those  who 
possess  them,  "  nullum  habent  auctorem,  vel  superiorem 
dominum,  quem  laudare  possint  vel  debeant."  (6) 

Besides  the  pecuniary  dues  already  stated,  the  seigfieur 
is  entitled  to  insist  on  his  tenants  grinding  their  com  at 
his  mill,  where  one  fourteenth  part  of  it  is  taken  for  his 
use  as  mouture  or  payment  for  grinding.  This  due  is 
to  be  applied  in  repairing  the  highways  or  by-roads 
passing  through  their  lands,   and  in  making  new  ones, 

(a)  Cout.  Paris,  art.  72,  76,  77^    Ferriere,  torn.  1,  p.  149,  etseq.    Cugnet, 
art.  35,  36,  37,  38. 

(b)  Cout.  Paris,  art.  68.     Cugnet,  art.  32.     1  Ferriere,  p.  144.     Aigou, 
Inst.  p.  155. 
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which,  when  opened,  must  be  surveyed  and  approved  by 
the  grand  voyer  of  the  district,  and  established  by  pro- 
cess  verbal,  (a) 

The  lord  is  also  privileged  to  fell  timber  anywhere 
within  his  seigniory  for  erecting  mills,  repairing  roads, 
or  constructing  new  ones,  or  other  works  of  public  and 
general  utility.  Lands  held  by  Roman  Catholics,  under 
any  of  these  tenures,  are  further  subject  to  the  payment 
to  their  curates  of  one  twenty-sixth  part  of  all  grain  pro- 
duced upon  them,  and  to  occasional  assessments  for 
building  and  repairing  churches,  parsonage  houses,  or 
other  works  belonging  to  the  church. 

The  censitaire  is  bound  to  cultivate  and  reside  on  the 
land,  tenir  feu  et  lieu^  within  a  year  and  day  from  the 
date  of  the  concession.  ''  Sont  tenus  tons  censitaires  en 
cette  province  de  defricher,  mettre  en  culture,  et  tenir  feu 
et  lieu  sur  les  terres  a  eux  concedees  par  les  seigneurs, 
dans  I'an  et  jour,  datte  de  leurs  titres,  sous  peine  de  re- 
union de  leurs  terres  aux  domains  des  seigneurs."  (b) 

The  seigneur  cannot  dispose  by  sale  of  forest  lands,  but 
is  bound  to  concede  them ;  and,  upon  his  refusal,  the 
applicant  may  obtain  this  concession  from  the  crown, 
under  the  tisual  seignorial  stipulations,  in  which  case  the 
rents  and  dues  appertain  to  the  king,  (c) 

When  the  lord  acquires  lands  held  in  censivey  and  does 
not  declare  that  he  intends  they  should  continue  in  that 
tenure,  they  resume  their  seignorial  quality,  and  become 
part  of  the  seigniory,  (d) 

VI.  Two  acts  of  the  Imperial  parliament  have  been 

passed,  (e)  to  provide  for  the  extinction  of  feudal  and 

seignorial  rights,  and  burthens  on  lands  held  ^  titre  de 

fief  and  a  titre  de  cens  in  the  province  of  Lower  Canada, 

(a)  Cugnet,  art.  34.  (6)  lb.  art.  43.  (c)  lb.  art.  44. 

{d)  Gout.  Paris,  art.  53.     Cugnet,  art.  15. 
ifi)  3  Geo.  4,  c.  119.    6  Geo.  4,  c.  59- 
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and  for  the  gradual  conversion  of  those  tenures  into  the 
tenure  of  free  and  common  soccage. 

By  the  6  Geo.  IV.  c.  69,  it  is  enacted,  that  persons 
holding  fiefs  or  seigniories  may,  on  application  to  his 
Majesty,  and  on  surrender  of  the  ungranted  parts  thereof, 
obtain  a  commutation  and  release  of  feudal  burthens 
due  to  his  Majesty  thereon,  and  the  fief  or  seigniory 
may  be  regrauted  to  the  proprietor  in  free  and  common 
soccage.  (a) 

Feudal  and  seignorial  rights  on  the  granted  parts  of 
such  seigniory  are  not  to  be  affected  until  a  commutation 
thereof  has  been  obtained  in  the  manner  therein  pro- 
vided, (b) 

Persons  holding  lands  in  fief,  and  obtaining  a  commu- 
tation as  therein  mentioned,  are  bound  to  grant  the  like 
commutation  to  those  holding  under  them,  if  required, 
for  such  price  or  indemnity  as  shall  be  fixed  by  experts,  (c) 

Seigniors  or  others,  refusing  to  grant  such  commutation, 
may  be  impleaded  in  a  court  of  law,  and  such  commu- 
tation may  be  awarded  by  such  court  to  the  party  re- 
quiring the  same,  on  payment  of  the  price  of  indem- 
nity, (d)  Such  commutation  having  been  voluntarily 
s^eed  upon  or  awarded  by  a  court  of  law,  all  feudal 
rights  and  burthens  shall  cease  upon  the  land  for  which 
the  same  shall  be  granted,  and  the  tenure  be  converted 
into  free  and  common  soccage.  (e)  All  persons  apply- 
ing for  such  commutation  are  required  to  give  public 
notice  to  mortgagees  and  others,  having  claims  on  such 
lands.  (J*) 

The  lands  which  have  theretofore  been  granted,  or 
which  may  thereafter  be  granted  by  his  Majesty,  to  any 
person  or  persons,  their  heirs,  and  assigns,  to  be  holden 
in  free  and  common  soccage,  may  and  shall  be  by  such 
grantees,  their  heirs,  and  assigns,  held,  granted,  bar- 
gained, sold,  aliened,  conveyed,  and  disposed  of,  and 

(a)  Sec.  1.  (6)  Sec.  2.  ijc)  Sec.  3. 

(rf)  Sec.  4.  {e)  Sec.  5.  (/)  Sec.  7. 
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may  and  shall  pass  by  descent,  in  such  manner  and  form, 
and  upon  and  under  such  rules  and  restrictions,  as  are  by 
the  law  of  England  established  and  in  force,  in  reference  to 
the  grant,  bargain,  sale,  alienation,  conveyance,  disposal, 
or  descent  of  lands,  holden  by  the  like  tenure  therein 
situate,  or  to  the  dowerorother  rights  of  married  women  in 
such  lands,  and  not  otherwise.  His  Majesty  may,  with  the 
advice  and  consent  of  the  Legislative  Council  and  Assembly 
of  the  Province  of  Lower  Canada,  make  and  enact  any 
such  laws  or  statutes  as  may  be  necessary  for  the  better 
adapting  the  before-mentioned  rules  of  the  law  of  Eng" 
landj  or  any  of  them,  to  the  local  circumstances  and 
condition  of  the  province  of  Lower  Canada,  and  the  in- 
habitants thereof,  (a) 

According  to  Mr.  Bouchette's  statement,  the  total 
quantity  of  land  granted  en  seigneurie  in  the  province  ex- 
ceeds 12,000,000  superficial  French  arpentSj  or  about 
15,390  square  miles :  that  laid  out  in  townships  and  free 
and  common  soccage  amounts  to  6,300,000  acres,  but  of 
this  quantity  not  more  than  one  half  had  been  actually 
granted,  and  the  remainder  of  the  province  continued 
unsurveyed,  and  generally  kno^n  under  the  denomi- 
nation of  waste  lands  of  the  crovm,  and  liable,  as  such,  to 
be  granted  en  fief  and  seigneurie^  or  in  soccage,  at  his 
Majesty's  pleasure.  (5) 

Doubts  having  arisen  how  far  it  was  competent  to  his 
Majesty,  with  the  advice  and  consent  of  the  Legislative 
Council  and  Assembly,  to  make  and  enact  any  laws  or 
statutes,  establishing  rules  respecting  the  descent  of  lands 
granted  in  free  and  common  soccage,  or  respecting  the 
grant,  bargain,  sale,  alienation,  conveyance,  or  disposal 
of  such  lands,  or  respecting  the  dower  or  other  rights  of 
married  women  in  or  to  such  lands,  in  any  case  wherein 
such  rules  are  repugnant  to  or  at  variance  with  the  law 

(a)  6  Geo.  4,  c.  59,  §  8. 

ih)  Bouchette,  vol.  1,  p.  380. 
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of  JEngland,  it  was  deemed  advisable  to  remove  them,  (a) 
It  has  therefore  been  enacted,  "that  his  Majesty,  his  heirs 
and  successors,  may  assent  to,  or  authorise  his  assent  to 
be  given  to  any  bill  or  bills  passed,  or  to  be  passed,  by 
the  legislature  of  Lower  Canada  for  regulating  the  des- 
cent, grant,  bargain,  sale,  alienation,  conveyance,  or  dis- 
posal of  any  lands,  which  are  now,  or  which  may  here- 
after be  holden  in  free  and  common  soccage  within  the 
said  province  of  Lower  Canada,  or  for  regulating  the 
dower  or  other  rights  of  married  women  in  such  lands, 
any  repugnancy  or  supposed  repugnancy  of  any  such 
regulations  to  the  law  of  JEnglandy  or  to  any  of  the  pro- 
visions in  the  before-recited  acts  of  parliament,  or  either 
of  them,  contained  to  the  contrary  notwithstanding."  (6) 

The  concession  of  lands  in  St.  Lucia,  and  the  other 
West  India  colonies,  which  originally  belonged  to 
France,  was  made  by  the  crown  on  conditions  which  had 
regard  to  their  cultivation,  rather  than  to  the  strict  prin- 
ciples of  feudal  tenure.  They  were  generally  held  in 
franc  aleu,  and  became  liable  to  be  united  to  the  domain 
of  the  crown,  if  the  grantee  failed  to  cultivate  them  ac- 
cording to  the  conditions  of  the  concession,  (c) 

In  Lower  Canada,  as  well  as  in  St.  Lucia,  the  same 
modifications  of  estates  and  interests  in  land  may  be  made, 
as  were  admitted  by  the  coutume  of  Paris,  (rf) 

VII.  According  to  the  coutume  of  Normandy,  which  is 
retained  in  the  islands  of  Guernsey  and  Jersey,  lands  are 
either  noble,  feodal,  or  fiefs,  or  roturier,  or  held  in  franc 
aleu.  (e) 

There  are  four  species  of  tenure  by  which  land  may 


(a)  1  WiD.  4,  c.  20.  (6)  1  Wm.  4,  c.  20. 

(c)  Declaration  du  Roi,  Aug.  3rd,  1722 ;  Code  Manioique,  torn.  1,  p.  188 ; 
and  Aug.  24th>  1726,  p.  281.    Denisart,  tit.  Colonies. 

(d)  Ante,  189. 

(e)  Coutume  of  Normandy,  art.  99. 
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be  held  immediately  of  the  superior  seigniory,  namely, 
fealty  and  homage,  parage,  (a)  which  takes  place  when 
the  land  is  divided  amongst  daughters  or  their  descend- 
ants, aumoncj  when  the  land  has  been  granted  to  some 
religious  house,  and  hour  gage.  Those  who  hold  by  the 
latter  tenure  are  exempt  from  the  fine  of  relief,  the  thir- 
teenth, and  the  other  seignorial  dues.  (J) 

Besides  the  fealty  and  homage  due  to  the  seigneur y  the 
latter  enjoys  also  the  droit  du  garde. 

Upon  the  sale  of  lands  he  is  entitled  to  a  thirteenth 
part  of  the  purchase  money. 

In  respect  of  land  held  in  parage,  it  is  due  only  on  the 
first  sale,  (c) 

It  is  paid  by  the  vendor  to  the  immediate  seigneur  on 
the  sale  of  the  seigniory,  and  to  the  seigneur  censier  on  the 
sale  of  land  which  is  roturier.  (d) 

The  seigneur  is  also  entitled  to  the  relief  and  the  re- 
trait  feodal.  (d) 

Land  roturier y  or,  as  it  is  called,  censier ,  is  that  for 
which  the  grantee  is  bound  to  pay  the  direct  seigneur 
from  whom  he  holds  it,  rents  and  other  dues,  in  acknow- 
ledgment of  the  seigniory.  He  is  not  bound  to  render 
fealty  and  homage,  nor  is  the  land  subject  to  the  droit 
du  garde.  Upon  a  sale,  it  is  also  subject  to  the  thir- 
teenth, and  to  relief  upon  a  change  by  succession,  but 
not  on  that  by  sale,  (e) 

Lands  in  franc  alea  are  those  which  acknowledge  no 
superior  in  feodalit^^  and  are  not  subject  to  any  seigno- 
rial rights  or  dues,  {f) 

The  restriction  which  the  coutume  of  Normandy  im- 
poses on  the  power  of  disposition  by  act  inter  vivos  or  by 
testament,  circumscribes  within  very  narrow  limits  the 
modifications  of  estates  which  might  otherwise  be  created 
by  substitutions. 


(a)  Coutume  of  Nonnandy,  art.  127.  9)  Art  138. 

(c)  Art.  134.      (rf)  Art  171.      (e)  Art.  171. 172, 173.      (/)  Art.  102. 
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The  coutume  does  not  allow  the  father,  mother,  grand- 
father, or  grandmother,  who  has  two  or  more  children 
or  grandchildren,  to  make  the  succession  of  one  of  them 
larger  than  that  of  the  other,  (a) 

Again,  the  coutume  which  permits  a  person  to  give  a 
third  of  his  property  to  whom  he  pleases  restricts  him 
from  making  such  a  donation  to  his  immediate  heir,  or 
his  descendants  in  the  direct  line,  (jb)  If  he  has  only  one 
heir,  he  may  give  the  whole  of  his  property  to  him ;  but 
if  he  has  several  heirs,  he  cannot  give  to  one  a  larger 
succession  than  to  the  others,  (c) 

The  revised  coutume  of  1666  is  still  more  express.  It 
prohibits  the  institution  or  substitution  of  the  heir  to 
that  part  of  his  property  given  by  the  coutume  to  the 
heirs,  {d) 

It  recognises  the  article  431  of  the  coutume^  and  adds, 
**  le  donateur  ne  pent  donner  aucune  part  de  son  im- 
meuble  a  ses  descendans,"  but  excepts  from  this  pro- 
hibition the  descendants  of  his  immediate  heir  in  the 
collateral  line,  "  mais  bien  aux  descendans  de  son  he- 
ritier  immediat  en  ligne  coUaterale."  (e) 

It  has  been  considered  as  the  undoubted  law  of  Nor- 
mandy, that  it  was  not  competent  for  the  father,  mother, 
or  other  ascendant,  to  make  a  substitution  in  favour  of 
their  descendants  either  by  contract  of  marriage  or  tes- 
tament, or  to  make  a  donation  to  the  descendants  of 
their  children,  nor  to  burthen  their  children  or  their 
descendants  in  favour  of  other  descendants,  (e) 

The  coutume^  although  it  allows  a  donation  by  the 
father  to  his  only  child  of  his  whole  property,  yet,  as  it 
is  considered  an  anticipation  of  his  succession,  it  is  re- 
quired to  be  free  from  all  institutions,  and  that  the  son 
shall  have  the  full  and  free  disposition  of  it.  ^'Les 
substitutions,"  saysRicard,  **quisontfaitesenNormandie 


(a)  Coutume  of  Normandy,  art.  434.  (b)  Art.  43 1^  432. 

(c)  Art.  434.  {d)  Art.  54,  Regl.  de  1666.  (e)  Art.  92. 
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dans  le  testament  d'une  personne  qui  a  des  enfans,  sont 
de  nul  eSHy  et  ne  doivent  etre  considerees  dans  cette 
coutume,  parce  qu'encore  que  le  fideicommis  n'y  soit 
pas  nommement  interdit,  11  est  neanmoins  suffisamment 
exclu,  en  ce  qu'elle  prohibe  les  dispositions  par  testa- 
ment en  general,  dont  la  substitution  testamentaire  fait 
partie."  (a) 

It  is,  however,  admitted,  that  it  is  in  respect  of  that 
part  only  of  his  property  which  must  devolve  on  his  heir 
that  a  substitution  is  inadmissible,  but  that  part  which 
he  may  dispose  of  to  a  distant  relation  or  stranger,  he 
may  make  the  subject  of  substitution.  The  63rd  article 
of  le  reglement  de  1666  expresses,  that  "  le  donateur 
pent  aussi,  entre  vifs  et  par  testament,  ordonner  que  les 
choses  par  lui  donnees  passeront  apr^s  la  mort  du  dona- 
taire  a  celui  ou  ceux  qu'il  aura  nommez  par  la  donation 
ou  testament."  (6) 

Basnage,  in  his  commentary  on  article  422,  says, 
"  bien  que  les  substitutions  d'heritier  soient  inconnues 
en  Normandie,  il  est  permis  neanmoins  de  substituer  en 
matiere  de  donations  testamentaires  ou  entre  vifs ;  et 
chacun  a  la  liberte  d'apporter  telles  conditions  qu'il  lui 
plait  aux  choses  dont  la  coutume  lui  accorde  la  dispo- 
sition, pourvu  qu'elles  ne  soient  point  contre  les  bonnes 
moeurs,  comme  il  demeura  pour  constant  en  la  cause 
plaidee  en  la  chambre  de  Tedit,  le  11  Mars,  1648."  (c) 

The  same  author  also  observes,  on  article  431,  "  par 
la  jurisprudence  des  arrets,  celui  qui  donne  ce  que  la 
coutume  lui  permet  de  donner,  pent  valablement  ap- 
poser  prohibition  d'aliener."  (d) 

VIII.  The  modifications  of  real  property  under  the  civil 

(a)  Ricard,  des  Substit.  part  1,  n.  169.  Arr6t  du  Pari,  de  Paris,  July  6, 
1647.  Arr^,  4  and  6  June,  1710,  Pari,  de  Rouen.  Merlin,  tit.  Substit. 
Fldei-Com.  sec.  1,  §  9.  (6)  Art.  55. 

(c)  Merlin,  tit.  Substit.  ¥ldei-Com.  sec.  1,  §  9  (d)  lb. 
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law  and  the  law  of  Holland  are  retained  in  the  colonies  of 
British  Guiana,  the  Cape  of  Good  Hope,  and  Ceylon, 
and  those  which  existed  under  the  law  of  Spain  are  re- 
tained in  Trinidad,  (a) 

IX.  In  Gibraltar,  Newfoundland,  and  the  settlements 
of  Sierra  Leone,  Swan  River,  Van  Diemen's  Land,  and 
Australia,  the  law  of  England  affords  the  rules  and  prin- 
ciples by  which  estates  or  interests  in  real  property  are 
decided.  (6) 

X.  In  the  Isle  of  Man  there  are  no  records  of  the 
manner  in  which  lands  descended  and  were  alienated 
until  the  act  of  Tynwald,  passed  by  James,  Earl  of 
Derby,  his  council,  deemsters,  and  keys,  in  the  year 
1645.  It  had  previously  been  declared  by  an  ordinance 
of  Ferdinando,  Earl  of  Derby,  made  in  1593,  *' that  if 
any  person  were  entered  tenant  to  an  estate  upon  the 
court  rolls  for  the  space  of  twenty-one  years,  and  no  bill 
exhibited  or  claim  made,  the  possession  of  the  grantee 
should  be  a  good  bar  against  the  grantor  and  his  issue." 
This  statute  was  confirmed  by  an  act  of  Tynwald,  passed 
in  1647.  It  was  considered  by  the  deemsters  and  keys 
in  1745,  that  the  twenty-one  years  were  to  be  computed 
from  the  time  of  the  dispossession  of  the  grantor,  and 
not  from  his  decease. 

It  has  been  said  that,  some  time  previous  to  the  pass- 
ing of  the  act  of  1645,  many  proprietors  of  land  had 
been  prevailed  on  by  the  lord's  officers  to  surrender 
to  the  lord  their  customary  estates,  which  by  ancient 
custom  had  descended  to  the  eldest  son,  and  if  there  was 
no  son,  to  the  eldest  daughter,  and  to  accept  in  lieu 

(o)  Ante,  sec.  1,  p.  89,  aec.  3,  p.  217. 

(b)  See  Prelim.  Treatise,  1  vol.  Freeman  v.  Fairlie  in  Chancery,  per 
Lord  Lyndhurst,  Nov.  17th,  1828.  Benatar  v.  Smith,  Privy  Council,  May 
22nd,  1812,  cited  in  Jephson  v.  Riera,  3  Knapp's  Cas.  p.  130. 
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thereof  leases  for  life.  It  was  insisted  by  the  lords' 
council  that  the  proprietors  had  no  fixed  property  in 
their  estates  by  any  positive  law,  but  that  they  held  of 
the  lord  merely  as  tenants  at  will.  Upon  this  occasion 
the  twenty-four  keys  interposed,  and  by  their  remon- 
strance prevailed  on  the  Earl  of  Derby  to  consent  to  this 
act. 

At  a  subsequent  period  they  succeeded  in  obtaining 
the  celebrated  act  of  settlement,  or,  as  it  is  emphatically 
called,  the  Manks  Magrui  Carta  ^  passed  in  the  year 
1704,  (a)  confirmed  by  an  act  of  Tynwald,  1777. 

By  the  statute  law,  (6)  the  purchaser  of  a  farm,  quar- 
ter land,  or  any  other  real  property,  might,  either  by 
act  inter  vivos  or  by  testament,  alien  his  purchase ;  if 
it  were  not  disposed  of  by  either  of  these  means,  it  re- 
mained assets  in  the  hands  of  the  heir  at  law,  in  case 
there  was  a  deficiency  of  personal  property  for  pay* 
ment  of  all  debts,  whether  by  specialty  or  simple  con- 
tract, without  any  preference.  By  the  Manks  common 
law  such  lands,  after  one  descent  from  the  purchaser, 
are  in  the  nature  of  estates  of  inheritance,  and,  conse- 
quently the  first  proprietor  of  such  inheritance,  after  the 
purchaser,  takes  by  the  law  an  absolute  estate  of  inhe- 
ritance, descendible  from  ancestor  to  heir  in  the  manner 
prescribed  by  the  act  of  Tynwald  of  1645,  which  settles 
the  estate,  conformably  with  the  ancient  custom ,  on  the 
eldest  son,  and  for  want  thereof,  on  the  eldest  daughter, 
and,  in  default  of  children,  on  the  next  of  kin,  but  sub- 
ject always  to  the  gift,  grant,  sale,  mortgage,  lease,  or 
assignment  by  deed  of  the  owner,  and  subject  also  to 
forfeiture  for  felony  or  treason  ;  and  if  there  be  not  per* 
sonal  effects  sufficient,  the  lands  may  be  sold  for  the  pay- 
ment of  arrears  of  the  lord's  rent,  to  which  all  the  lands 
in  the  island  are  subject. 

But,  although  lands  may  be  alienated  by  deed,  they 

(a)  Act  of  SetUement.  (6)  A.  T.  1777- 

VOL.  II.  D  D 
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cannot  be  disposed  of  by  will,  except  by  the  first  pur- 
chaser, neither  are  they  subject  to  any  other  than  mort- 
gage debts,  except  in  the  instance  of  purchased  lands  as 
before  mentioned,  and  that  description  of  property  called 
mills,  cottages,  and  intacks.  With  respect  to  a  Manks 
purchase,  the  term  cannot  be  construed  in  the  large 
and  extended  sense  of  Lyttleton's  perquisitioy  which  in- 
cluded every  kind  of  title,  except  only  hereditary  trans- 
mission, for  here  it  can  only  mean  a  purchase  for  a  con- 
sideration in  money  or  effects. 

The  quarter  lands  alluded  to  by  these  acts  may  be 
analogous  to  the  hides  of  land,  formerly  so  denominated 
in  England,  and  which  usually  consisted  of  about  one 
hundred  acres.  The  Ma&ks  name  implies  the  act  of 
quartering  out,  or  allotting  the  principal  lands  by  the 
lord's  officers  to  his  tenants.  These  quarter  lands  have 
immemorially  been  considered  property  of  the  highest 
nature  in  the  island,  and  though  now  absolute  estates  of 
inheritance,  are  subject  by  the  acts  of  settlement  to  the 
payment  of  an  annual  rent  to  the  lord,  and  a  fine  certain 
upon  descent  or  alienation. 

The  act  of  settlement  absolutely  and  irrevocably  con- 
firms these  estates  of  inheritance,  which  are  descendible 
from  ancestor  to  heir  according  to  the  Manks  laws  be- 
fore stated,  subject  to  the  annual  rents  to  the  lord,  and 
to  the  fines  due  to  him  upon  descent  or  alienation. 

The  estates,  which  are  recognized  under  the  denomi- 
nation of  intacks,  cottages,  mills.  &c.,  are  by  the  act  of 
settlement  chargeable  with  debts,  and  may  be  alienated 
by  gift,  grant,  demise,  will,  or  assignment ;  but  by  the 
statute  of  1777,  such  property,  (although  still  liable  to 
the  debts  of  the  owner,)  is  not  to  be  deemed  personal 
effects  or  chattels,  so  as  to  be  considered  assets  in  the 
hands  of  executors,  or  subject  to  be  claimed  by  right  of 
consanguinity  or  next  of  kindred  in  exclusion  of  the 
heir  at  law. 
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The  modem  Manks  tenures  are  very  simple.  They 
do  not  stand  in  need  of  the  fictitious  proceedings  of  fines 
or  recoveries,  for  no  entail  can  be  created  nor  an  estate 
limited  beyond  the  life  of  the  grantee,  or  the  heirs  of  a 
person  in  esse,  (a)  by  feoffments,  with  livery  of  seisin,  by 
lease  and  release,  or  the  subtle  and  intricate  learning  of 
reversions  and  remainders,  which  forms  so  large  a  part 
of  the  English  code,  (b) 


X. — United  States. 

I.  Fee,  sense  in  which  it  is  understood. — II.  Estates  tail,  rule  in  Shelley's 
caie. — ^UI.  Conditional  fees. — IV.  Estates  for  life. — ^V.  Remainders, 
springing  uses,  executory  devises,  perpetuities,  powers. — ^VI.  Joint  te- 
nancies, tenancies  in  common,  &c. — ^VII.  Uses  and  trusts. 

I.  The  law  of  England,  as  it  regulated  the  creation 
and  modifications  of  estates  in  real  property,  was  intro- 
duced into  America  by  the  original  settlers,  and  it  con- 
tinued until  the  Revolution.  Since  that  period,  im- 
portant alterations  have  been  made,  in  some  instances, 
by  no  longer  retaining  many  of  the  limitations  of  estates, 
which  have  been  described  in  a  preceding  section,  and 
in  others,  by  establishing  new  rules  for  the  creation  and 
construction  of  them.  It  is  intended  to  give  a  general 
view  of  such  alterations  in  these  respects,  as  have  been 
made  in  the  different  States. 

The  term  fee  is  generally  used  in  the  several  States  to 
express  an  estate  of  inheritance  in  law,  belonging  to  the 
owner,  transmissible  to  his  heirs,  and  which  may  con- 
tinue for  ever,  (c) 

(a)  Hie  deemsters  and  keys,  after  solemn  argument  in  1745,  declared 
that  they  knew  no  law  in  the  Isle  of  Man  by  which  estates  tail  could  be 
created. 

(b)  Lex  Scripta  of  the  Isle  of  Man.  (c)  i  Kenf  s  Com.  3,  4. 

nnS 
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It  has  been  seen,  that  by  the  law  of  England,  to 
enable  the  grantor  or  devisee  to  take  the  entire  interest 
or  fee  simple,  there  must  be  a  disposition  of  it,  either  in 
express  and  appropriate  terms  in  a  deed,  or  by  necessary 
inference  aflforded  by  a  will.  A  grant  or  devise  by  a 
tenant  in  fee  simple  of  his  house  or  land  is  a  disposition 
only  of  a  life  estate,  (a) 

A  contrary  rule  prevails  in  the  civil  law,  and  in  those 
codes  which  are  founded  on  it.  There,  such  a  grant  or 
devise  would  be  a  disposition  of  the  entire  interest  of  the 
owner,  and  to  prevent  the  grantee  or  devisee  from 
taking  the  entire  interest,  and  restrict  him  to  an  estate 
for  life,  the  disposition  must  be  expressly,  or  by  neces- 
sary inference  restricted  to  that  limited  estate. 

In  the  one  system,  a  provision  express,  or  necessarily 
implied,  is  requisite  to  extend  that,  which  would  other- 
wise be  a  life  estate,  to  an  estate  in  fee  simple  or  the 
whole  interest.  In  the  other  system,  a  provision  express, 
or  necessarily  implied,  is  requisite  to  restrict  that  which 
would  otherwise  be  an  estate  in  fee  simple,  or  the  whole 
interest  to  a  life  estate  or  usufruct,  (b) 

Several  of  the  states  of  America  have  adopted  the  latter 
rule.  In  Virginia,  Mississippi,  Kentucky,  Alabama,  and 
New  York,  (c)  the  word  heirs,  or  other  words  of  inherit- 
ance, are  no  longer  requisite  to  create  or  convey  an  estate 
in  fee,  and  every  grant  or  devise  of  real  estate  made 
subsequent  to  the  statute,  passes  all  the  interest  of  the 
grantor  or  testator,  unless  the  intent  to  pass  a  less  estate 


(a)  Doe  dem.  Sewell  v.  Parratt,  3  B.  and  Ad.  469'  Lusliington  y.  SeweU, 
1  Sim.  435. 

(6)  Voet,  lib.  7>  tit.  1,  n.  8,  aod  tit.  8  and  9,  de  Usu.  Sande,  Dean,  Ftis. 
lib.  S,  tit.  I,  def.  2.  Carpz.  Def.  For.  part  3,  const.  13,  def.  9,  lo.  Van 
Leenwen,  lib.  2,  c.  15.  MuUer's  Promptu.  tit.  Ususfructas.  Noodt,  Open 
tit.  de  Usufructu.  Menoch.  lib.  4,  prses.  133  and  4.  Wissenbacb,  ad  Pand. 
lib.  34,  p.  678,  and  de  Verbis  et  Re.  et  Signif.  disp.  10,  p.  55,  and  ib.  de 
Regulis  Juris.    Faber,  Rational,  tit.  de  Usufruct. 

vc)  Stat,  of  Virginia,  Dec.  13,  1792.  Stat,  of  Kentucky,  Dec.  19,  1797. 
New  York  Revised  Stat.  toI.  I,  748,  sec.  l,  2.    See  Griffith's  Law  Register. 
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or  interest  appears  in  express  terms,  or  by  necessary 
implication. 

New  Jersey,  North  Carolina,  and  Tennessee,  like  Up- 
per Canada,  (a)  have  confined  the  provision  to  wills,  and 
left  deeds  to  stand  upon  the  settled  rules  and  construc- 
tion of  the  common  law.  They  have  declared  by  statute 
that  a  devise  of  lands  shall  be  construed  to  convey  a  fee 
simple,  unless  it  appears  by  express  words  or  manifest 
intent  that  a  lesser  estate  was  intended,  (a) 

II.  Entails,  which  formed  part  of  the  English  juris- 
prudence introduced  into  America,  have  become  obso- 
lete in  most  parts  of  the  United  States.  In  Virginia  as 
early  as  1776,  in  New  Jersey  in  the  years  1784  and 
1786,  in  New  York  in  1782,  (b)  and  in  North  Carolina, 
Kentucky,  Tennessee,  Georgia,  and  Missouri,  they  have 
been  entirely  abolished  by  being  converted  into  estates 
in  fee  simple,  (c)  In  the  states  of  Vermont,  Indiana, 
Illinois,  South  Carolina,  and  Louisiana,  they  do  not 
appear  to  be  known  to  their  laws,  or  ever  to  have  existed ; 
but  in  several  of  the  other  states,  they  are  partially 
tolerated,  and  exist  in  a  qualified  degree. 

It  was  decided  that  the  Virginia  act  of  the  7th  of  Oc- 
tober, 1776,  by  which  estates  tail  previously  created 
and  then  existing  were  barred,  embraced  implied  as 
well  as  express  estates  tail,  and  that,  if  a  contingent  re- 
mainder were  limited  on  an  implied  estate  tail,  the  con- 
version of  such  implied  estate  tail  into  a  fee  simple  did 
not  convert  the  contingent  remainder  into  an  executory 
devise,  but  such  contingent  remainder  was  for  ever 
barred  by  force  of  the  statute,  {d) 


(a)  Ante,  p.  387.    4  Kent's  Com.  p.  8. 

(b)  Act  of  Virginia  of  October  7th,  1776.  Acts  of  Assembly  of  New 
Jeney^  1784  and  1786.  Doe  v.  Robinson,  2  South,  713.  Laws  of  N.  Y. 
Sees.  6,  c.  2,  Sees.  9,  c.  12.  N.  Y.  Revised  Statutes,  vol.  1,  772,  §  3. 
4  Kent's  Com.  p.  14, 15. 

(e)  Acts  of  North  Carolina,  1784.    Act  of  Kentucky,  1796.    Griffith's 
Register,  under  the  appropriate  heads.  No.  8. 
(d)  1  CjiI;,  165. 
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In  consequence  of  similar  decisions,  the  legislature  of 
that  state  in  1819  enacted  that  every  estate,  limited  by 
deed  or  will  after  the  1st  of  January;  1820,  so  that,  as 
the  law  was  before  the  7th  of  October,  1776,  such  estate 
would  have  been  an  estate  tail,  should  be  deemed  an  es- 
tate in  fee  simple,  as  if  limited  by  technical  words,  ap- 
propriate at  common  law  to  create  a  fee  simple,  and  that 
every  limitation  on  such  an  estate  should  be  held  valid, 
if  the  same  would  be  valid  when  limited  upon  an  estate 
in  fee  simple  created  by  technical  language,  (a) 

In  New  Hampshire,  estates  tail  are  said  to  be  retained, 
but  the  learned  commentator  on  the  laws  of  the  United 
States  infers  from  the  statutes  passed  in  1789,  1791,  and 
1792,  respecting  conveyances  by  deed  and  by  will,  and 
the  course  of  descents,  that  estates  tail  were  essentially 
abolished,  (b) 

In  Alabama  and  Mississippi,  a  man  may  convey  or 
devise  land  to  a  succession  of  donees  then  living,  and  to 
the  heirs  of  the  remainder-man.  (c) 

In  Connecticut,  Ohio,  and  Missouri,  if  an  estate  tail 
be  created,  the  first  donee  takes  a  life  estate,  and  a  fee 
simple  vests  in  the  heirs  or  person  having  the  remainder 
after  the  life  estate  of  the  grantee,  (d) 

In  New  Jersey  the  act  of  1820  has  made  a  similar  pro- 
vision. The  tenant  in  tail  in  those  estates  is  in  reality 
but  a  tenant  for  life,  without  the  power  to  do  any  act  to 
defeat  or  encumber  the  estate  in  the  hands  of  the  heir 
or  person  in  remainder,  (e) 

In  Rhode  Island  estates  tail  may  be  created  by  deed, 
but  not  by  will,  longer  than  to  the  children  of  the  de- 
visee, and  they  may  be  barred  by  deed  or  will,  {f) 

(a)  1  Rev.   Code,  368,  9,  c.  99,  §  22,  25. 

(Jb)  4  Kent's  Com.  p.  15,  note.  (c)  lb. 

(d)  Kirby's  Rep.  118,  176,  177.    Hamilton  v.  Hempstead,  3  Day,  332. 
Swift's  Dig.  vol.  1,  79.    4  Kent's  Com.  ib. 

(e)  Griffith's  Register.    4  Kent's  Com.  ib. 
(/)  4  Kent's  Com.  ib. 
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In  Maine,  Massachusetts,  Delaware,  and  Penn- 
sylvania, estates  tail  exist,  subject  nevertheless  to  be 
barred  by  deed,  and  in  two  of  these  states  by  will,  and 
they  are  chargeable  with  the  debts  of  the  tenant,  and  a 
judicial  sale  to  satisfy  a  charge  has  the  effect  of  passing 
a  fee  simple,  (a) 

In  Maryland  estates  tail  general,  created  since  the  act 
of  1786,  are  now  understood  to  be  virtually  abolished, 
since  they  descend,  and  can  be  conveyed,  and  are  de- 
visable and  chargeable  with  debts  in  the  same  manner 
as  estates  in  fee  simple.  It  is  equally  understood  that 
estates  tail  special  are  not  affected  by  the  act  1786,  and 
therefore  the  decisions  prior  to  Newton  v.  Grriffith  (b) 
would  seem  to  apply  to  that  species  of  estates  tail.  Such 
estates  may  be  barred  by  deed  as  well  as  by  common  re- 
covery, and  they  are  chargeable  with  debts  by  mort- 
gage, and  not  otherwise,  and  they  are  not  devisable,  and 
if  the  tenant  dies  seised,  they  go  to  the  issue,  but  not  to 
collaterals,  (c) 

In  the  Pennsylvania  charter  of  1681,  it  was  expressly 
declared  that  estates  of  inheritance  might  be  granted  in 
fee  simple  or  in  fee  tail,  the  statute  de  donis  notwith- 
standing. 

The  rule  in  Shelley's  case  has  been  adopted  in  the 
United  States  as  part  of  the  common  law.  In  South 
Carolina  the  rule  was  early  acknowledged,  {d)  and,  in 
a  recent  case,  has  been  fully  recognized,  {e) 

In  Virginia  it  was  ftiUy  admitted  as  a  binding  autho- 


(a)  Dane's  Abr.  yol.  4,  621.  Lithgow  v.  Kavenah,  9  Mass.  Rep.  167, 
170, 173.  Statute  of  Mass.  1791,  c.  60.  Jackson  on  Real  Actions,  299. 
American  Jurist,  no.  4,  p.  392.    Grause  v.  Wiley,  4  Seiig.  and  Rawle,  509. 

{h)  1  Harris  and  Gill,  111. 

(e)  Statutes  of  1782  and  1799.  3  Harris  v.  M'Henry,  244.  1  Harris 
and  Johns.  244, 465.    2  lb.  69,  281,  314.    3  lb.  302.    4  Kent* s  Com.  p.[l6. 

((2)  Dott  V.  Cunnington,  1  Bay,  453. 

(c)  Carr  v.  Porter,  1  M'Cord's  Ch.  Rep.  60.  Roy  v.  Gamett,  2  Wash. 
Rep.  9.     4  Kent's  Com.  229. 
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rity,  and  in  Maryland  and  Pennsylvania  also  it  has  re- 
ceived the  most  unqualified  support,  (a) 

In  the  case  which  is  cited  below,  (6)  the  English  doc- 
trine on  the  subject  of  Shelley's  rule,  with  all  its  refine- 
ments and  distinctions,  was  Mly  admitted,  but  with  an 
evident  leaning  towards  the  doctrine  of  the  King's  Bench, 
in  Perrin  v.  Blake,  in  favour  of  the  manifest  intent  of 
the  testator.  In  Connecticut  the  rule  was  entirely  re- 
cognized, (c)  It  has,  however,  since  that  decision,  been 
abrogated  by  statute,  (d) 

In  Massachusetts  it  was  abolished,  as  to  wills,  by  a 
provision  contained  in  a  statute  passed  in  1791,  by  which 
it  was  declared,  that  ^^  a  devise  to  a  person  for  life,  and 
after  his  death  to  his  children  or  heirs,  or  right  heirs  in 
fee,  shall  vest  an  estate  for  life  only  in  such  devisee,  and 
a  remainder  in  fee  in  his  children,"  &c.  The  rule  ex- 
ists in  that  state  in  full  force  as  to  deeds. 

In  New  York  (c)  the  rule  continued  to  be  recognized 
until  lately.  The  revised  statutes  of  that  state  declared, 
that  ^^  where  a  remainder  shall  be  limited  to  the  heir  or 
heirs  of  the  body  of  a  person  to  whom  a  life  estate  in  the 
same  premises  shall  be  given,  the  persons,  who  on  the 
termination  of  the  life  estate  shall  be  the  heir  or  heirs  of 
the  body  of  such  tenant  for  life,  shall  be  entitled  to  take 
as  purchasers,  by  virtue  of  the  remainder  so  limited  to 
them."  The  abolition  of  the  rule  applies  equally  to 
deeds  and  wills,  and  in  its  practical  operation  it  will, 
in  cases  where  the  rule  would  otherwise  have  applied, 
change  estates  in  fee  into  contingent  remainders  ;  and  it 
will  tie  up  property  from  alienation  during  the  life  of 

(a)  Home  v.  Lyeth,  4  Harr.  and  Johns.  Rep.  431.  Lyles  v.  Digge,  6  ib. 
364.  James's  Claim,  1  Dallas  Rep.  47.  Findley  v.  Riddle,  3  Binney's 
Rep.  139.  (b)  Fmdley  v.  Riddle,  3  Binney,  139. 

(c)  Bishop  y.  SeUick,  1  Day's  Rep.  229. 

(d)  5  Conn.  Rep.  100.    4  Kent's  Com.  231. 

(e)  Brant  v.  Gelston,  2  Johns.  Cases,  384.  N.  Y.  Rev.  Stat.  voL  1, 
725,  $28, 
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the  first  taker,  and  the  minority  of  his  heirs.  But  this, 
it  may  perhaps  be  presumed,  was  the  actual  intention  of 
the  party  in  every  case  in  which  he  creates  an  express 
estate  for  life  in  the  first  taker,  for  otherwise  he  would 
not  have  so  limited  it. 

III.  Conditional  fees  at  common  law,  as  known  and 
defined  prior  to  the  statute  de  danisy  have  generally 
partaken  of  the  fate  of  estates  in  fee  tail,  and  have  not 
been  revived  in  the  United  States. 

In  Connecticut,  the  doctrine  of  conditional  fees,  so  iar 
as  they  are  a  species  of  entails  restraining  the  descent 
to  some  particular  heirs  in  exclusion  of  others,  have 
never  been  recognized  or  adopted,  (a)  They  are  like- 
wise abolished  in  Virginia  by  a  statute  which  took  effect 
in  1787.  This  is  also  considered  to  be  the  better  con- 
struction of  the  statute  law  of  New  York,  in  respect  to 
these  common  law  entailments,  for  the  owner  can 
alienate  or  devise  them,  as  well  as  an  absolute  estate  in 
fee.  By  the  act  of  1787,  (b)  every  freeholder  was  au- 
thorized to  give  or  sell,  at  his  pleasure,  any  lands  whereof 
he  was  seised  in  fee  simple,  and  by  the  act  of  1813,  (c) 
every  person  having  an  estate  of  inheritance  was  enabled 
to  give  or  devise  the  same,  and  by  the  new  revised 
Statutes,  every  person  capable  of  holding  lands,  or 
seised  of,  or  entitled  to,  any  estate  or  interest  therein, 
may  alienate  the  same.  These  qualified  fees  are  estates 
of  inheritance  in  fee  simple,  though  not  in  fee  simple 
absolute,  and  they  would  seem  to  come  within  the  letter 
and  spirit  of  the  statute  provisions  of  New  York,  (d) 

In  South  Carolina,  fees  conditional  at  common  law 
exist,  and  fees  tail  proper  never  have  existed.  The  first 
donee  takes  an  estate  for  life,  if  he  has  no  issue,  but  if 

(a)  Kirby's  Rep.  118, 176.      3  Day,  339.      Swift's  Digest,  vol.  1,  79. 
4  Kent's  Com.  p.  16. 

(b)  Laws  of  N.  Y.  Sess.  10,  c.  36. 
(e)  lb.  Sess.  36,  c.  23. 

(rf)  4  Kent's  Com.  16.    N.  Y.  Rev.  Stat  vol.  1, 719»  $  10. 
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he  has  issue,  the  condition  of  the  grant  is  performed, 
and  he  can  alienate  the  land  in  fee  simple,  (a) 

IV.  In  New  York  an  estate  pur  autre  vie^  whether 
limited  to  heirs  or  otherwise,  is  deemed  a  freehold  only 
during  the  life  of  the  grantee  or  devisee,  and  after  his 
death  it  is  deemed  a  chattel  real.  (&) 

The  interest  of  every  occupant,  general  or  special,  is 
therefore  in  New  York  totally  annihilated;  but  the 
statute  provisions  in  other  states  vary  considerably  upon 
this  subject. 

In  New  Jersey,  the  act  of  1795  is  the  same  as  that  in 
New  York  ;  but  the  Virginia  statute  of  1792  follows  the 
English  statutes,  and  leaves  a  scintilla  of  interest,  in 
certain  events,  in  the  heir,  as  a  special  occupant.  Such 
is  considered  to  be  the  construction  of  the  statute  in 
Maryland  of  1799.  (c) 

In  Massachusetts,  on  the  death  of  the  tenant  pur 
autre  mSy  the  law  is  said  to  give  the  estate  to  his  heir ; 
and  yet  in  that  and  other  states,  where  the  real  and  per- 
sonal estates  of  intestates  are  distributed  in  the  same 
manner,  the  question  does  not  seem  to  be  material. 

By  the  revised  statutes  of  New  York  a  conveyance  by 
a  tenant  for  life  or  years,  of  a  greater  estate  than  he 
possessed,  or  could  lawfully  convey,  does  not  work 
a  forfeiture  of  his  estate,  nor  pass  any  greater  estate  or 
interest  than  the  tenant  could  lawfully  convey,  except 
that  the  conveyance  will  operate  by  way  of  estoppel, 
and  conclude  the  grantor  and  his  heirs,  claiming  from 
him  by  descent,  (d) 

V.  The  English  doctrine  of  remainders  and  uses  does 
not  appear  to  have  undergone  any  essential  alteration, 
except  that  which  is  effected  by  the  revised  statutes  of 

id)  2  Bay.  397.     1  M'Cord's  Ch.  Rep.  91.    2  lb.  324,  326,  328. 
(6)  N.  Y.  Rev.  Stat.  vol.  1,  772,  §  6.  (c)  4  Kent's  Com.  34. 

id)  N.  Y.  Rev.  Stat.  vol.  1, 739,  J  143,  145.    4  Kent's  Com.  35. 
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New  York,  but  continues  to  be  a  branch  of  the  juris- 
prudence of  the  United  States.  A  statute  of  Virginia,  in 
1792,  made  some  alteration  in  the  law  of  remainders, 
by  declaring  that  a  contingent  remainder  to  a  son  or 
daughter  unborn  was  good,  although  there  was  no  par- 
ticular estate  to  support  it  after  the  father's  death. 
Under  the  New  York  revised  statutes  no  valid  remainder 
can  be  defeated  by  the  determination  of  the  precedent 
estate  before  the  happening  of  the  contingency  on  which 
the  remainder  is  limited  to  take  effect;  and  the  re- 
mainder takes  effect  when  the  contingency  happens,  in 
the  same  manner,  and  to  the  same  extent,  as  if  the 
precedent  estate  had  continued,  (a) 

But  another,  and  more  important  change  in  the  law, 
is  that,  by  which  every  contingent  remainder,  which, 
under  the  law  of  England,  is  by  way  of  use,  is  now  in 
New  York,  under  the  revised  statutes,  a  strictly  legal  con- 
tingent remainder,  and  governed  by  the  same  rules,  (b) 
There  is  no  longer  any  necessity  of  trustees  to  preserve 
contingent  remainders ;  and  they  do  not  exist  under  this 
law,  for  their  duty  is  not  one  of  the  express  trusts  which 
may  be  created.  It  is  declared  that  every  disposition 
of  lands,  whether  by  deed  or  devise,  shall  be  directly  to 
the  person  in  whom  the  right  to  the  possession  and 
profits  shall  be  intended  to  be  invested,  and  not  to  any 
other,  to  the  use  of,  or  in  trust  for,  such  person ;  and  if 
so  made,  no  estate  or  interest,  legal  or  equitable,  vests 
in  the  trustee,  (c) 

The  New  York  Revised  Statutes  (d)  allow  a  remainder 
to  be  limited  on  a  contingency,  which^  in  case  it  should 
happen,  would  operate  to  abridge  or  determine  the  pre- 
cedent estate  ;  and  every  such  remainder  is  to  be  con- 
strued a  conditional  limitation  y  and  to  have  the  same 

(a)  N.  Y.  Rev.  Stat.  vol.  1>  725,  §  34.    4  Kent's  Com.  246. 

(6)  lb.  vol.  1,  727,  §  46,  60,  66.  (c)  lb.  vol.  1,  728,  §  49- 

(d)  lb.  vol.  1,  726,  Q  27.    4  Kent's  Com.  260. 
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effect  as  such  a  limitation  would  have  at  law.  This 
legislative  provision  abolishes  the  strict  and  hard  rule 
of  the  old  law,  applicable  to  common  law  conveyances. 

The  New  York  Revised  Statutes,  in  many  other  re- 
spects, have  made  very  essential  alterations  in  the  com- 
mon law  doctrine  of  remainders.  Thus,  a  contingent 
remainder  in  fee  may  be  created  on  a  prior  remainder 
in  fee,  to  take  effect  in  the  event  that  the  prior  estate 
determines  before  the  person  to  whom  it  is  limited 
attains  the  age  of  twenty-one.  (a) 

No  remainder  can  be  created  upon  an  estate  for  the 
life  of  any  other  person  or  persons  than  the  grantee  or 
devisee  of  such  estate,  unless  such  a  remainder  be  a 
fee ;  nor  can  a  remainder  be  created  upon  such  an  estate 
in  a  term  for  years,  unless  it  be  for  the  whole  residue 
of  such  term.  (6)  ^ 

A  remainder  cannot  be  made  to  depend  upon  more 
than  two  successive  lives  in  being ;  and  if  more  lives  be 
added,  the  remainder  takes  effect  upon  the  death  of 
the  two  first  persons  named,  (c)  A  contingent  remain- 
der cannot  be  created  on  a  term  for  years,  unless  the 
nature  of  the  contingency  on  which  it  is  limited  be  such, 
that  the  remainder  must  vest  in  interest  during  the  con- 
tinuance of  not  more  than  two  lives  in  being  at  the 
creation  of  such  remainder,  or  upon  the  termination 
thereof,  (d)  No  estate  for  life  can  be  limited  as  a  re- 
mainder on  a  term  of  years,  except  to  a  person  in  being 
at  the  creation  of  such  estate,  (e)  A  freehold,  estate, 
as  well  as  a  chattel  real  (to  which  these  regulations 
equally  apply),  may  be  created  to  commence  at  a  future 
day ;  and  an  estate  for  life  may  be  created  in  a  term  of 
years,  and  a  remainder  limited  thereon;  and  a  re- 
mainder of  a  freehold  or  chattel  interest,  either  contin- 


(a)  N.  Y.  Rev.  Stat.  vol.  1,  723,  i  16.  (6)  lb.  vol.  I,  724,  $  18. 

(c)  lb.  vol.  1,  §  19.  (4)  lb.  vol  1,  i  20  (e)  lb.  voL  1,  $  21. 
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gent  or  vested^  may  be  created  expectant  on  the  de- 
termination of  a  term  of  years,  (a) 

Two  or  more  future  estates  may  be  created  to  take 
effect  in  the  alternative,  so  that  if  the  first  in  order 
shall  fail  to  vest,  the  next  in  succession  shall  be  sub- 
stituted for  it,  and  no  future  estate,  otherwise  valid, 
shall  be  void  on  the  ground  of  the  probability  or  impro- 
bability of  the  contingency  on  which  it  is  limited  to  take 
effect,  (b)  When  a  remainder  on  an  estate  for  life,  or 
for  years,  shall  not  be  limited  on  a  contingency  de- 
feating or  avoiding  such  precedent  estate,  it  shall  be 
construed  as  intended  to  take  effect  only  on  the  death 
of  the  first  taker,  or  the  expiration,  by  lapse  of  time,  of 
such  term  of  years,  (c)  No  expectant  estate  shall  be 
defeated  or  barred  by  any  alienation,  or  other  act  of  the 
owner  of  the  intermediate  estate,  nor  by  any  destruction 
of  such  precedent  estate,  by  disseisin,  forfeiture,  sur- 
render, merger,  or  otherwise,  except  by  some  act  or 
means,  which  the  party  creating  the  estate  shall,  in  the 
creation  thereof,  have  provided  for,  or  authorized.  Nor 
shall  any  remainder  be  defeated  by  the  determination 
of  the  precedent  estate  before  the  happening  of  the  con- 
tingency on  which  the  remainder  is  limited  to  take 
effect ;  and  should  the  contingency  afterwards  happen, 
the  remainder  shall  take  effect,  in  the  same  manner, 
and  to  the  same  extent,  as  if  the  precedent  estate  had 
continued  to  the  same  period,  (d) 

The  remainder-man  may  be  let  in  to  defend  suits 
brought  against  the  tenant  of  the  particular  estate,  or  to 
recover  the  same  when  lost  by  the  tenant's  default. 
No  undue  recovery  against  the  tenant  bars  the  title  of 
the  remainder-man.  (e) 

An  executory  devise,  either  of  real  or  personal  estate, 
is  good,  by  the  law  of  England,  if  limited  to  vest  within 

(a)  N.  Y.  Rev.  Stat.  vol.  1,  §  24.  (*)  lb.  vol.  1,  $  26, 26. 

(c)  n>.  vol.  1,  725>  §  29.  (d)  lb.  vol.  1^  §  32>  33,  34. 

(e)  n>.  vol  2,  339>  §  !>  2.     4  Kent's  Com.  252. 
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the  compass  of  twenty-one  years  after  a  life  or  lives  in 
being ;  and  the  contingency  may  depend  on  as  many 
lives  in  being  as  the  settlor  pleases,  for  the  whole  period 
is  no  more  than  the  life  of  the  survivor.  This  rule  pre- 
vails to  the  same  extent  as  it  is  admitted  in  England, 
except  in  New  York,  where  it  has  been  restricted  by  the 
Revised  Statutes,  (a)  which  will  not  allow  the  absolute 
power  of  alienation  to  be  suspended  by  any  limitation 
or  condition  whatever,  for  a  longer  period  than  during 
the  continuance  of  not  more  than  two  lives  in  being  at 
the  creation  of  the  estate  ;  except  in  the  single  case  of  a 
contingent  remainder  in  fee,  which  may  be  created  on  a 
prior  remainder  in  fee,  to  take  effect  in  the  event  that  the 
persons  to  whom  the  first  remainder  is  limited  shall  be 
under  the  age  of  twenty-one  years  ;  or  upon  any  other 
contingency  by  which  the  estate  of  such  persons  may  be 
determined  before  they  attain  their  full  age.  Every 
future  estate  is  declared  to  be  void  in  its  creation,  which 
suspends  the  absolute  power  of  alienation  for  a  longer 
period  than  is  above  prescribed.  The  New  York  Statute 
has,  in  effect,  destroyed  all  distinction  between  contin- 
gent remainders  and  executory  devises.  They  are 
equally  future  or  expectant  estates,  subject  to  the  same 
provisions,  and  may  be  equally  created  by  grant  or  by 
will.  The  statute  {b)  allows  a  freehold  estate,  as  well  as  a 
chattel  real,  to  be  created,  to  commence  at  a  future  day; 
and  an  estate  for  life  to  be  created  in  a  term  for  years,  and 
a  remainder  limited  thereon  ;  and  a  remainder  of  a  free- 
hold, or  chattel  real,  either  contingent  or  vested,  to  be 
created  expectant  on  the  determination  of  a  term  of 
years ;  and  a  fee  to  be  limited  on  a  fee,  upon  a  contin- 
gency. There  does  not  appear,  therefore,  to  be  left  any 
real  distinction  between  contingent  remainders  and  ex- 
ecutory devises,  and  they  both  come  under  the  general 
denomination  of  expectant  estates.     Every  species  of 

(a)  N.  Y.  Rev.  Stat.  voL  1,  723,  §  14,  15,  16. 

(b)  lb.  vol.  1,  724,  §  24. 
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future  limitation  is  brought  within  the  same  definition 
and  control.  Uses  being  also  abolished  by  the  same 
code,  all  expectant  estates,  in  the  shape  of  springing, 
shifting,  or  secondary  uses,  created  by  conveyances  to 
uses,  are,  in  effect,  become  contingent  remainders,  and 
subject  precisely  to  the  same  rules,  (a) 

The  general  course  of  American  decisions  had  been, 
in  conformity  with  the  rule  of  the  law  of  England,  that 
a  devise  in  fee,  with  a  remainder  over,  if  the  devisee 
dies  without  issue  or  heirs  of  the  body,  is  a  fee  cut  down 
to  an  estate  tail,  and  the  limitation  over  is  void  by  way 
of  executory  devise,  as  being  too  remote,  and  founded  on 
an  indefinite  failure  of  issue. 

It  has  been  said  that  this  rule  of  law  is  not,  in  the 
United  States,  deemed  of  quite  so  stubborn  a  nature, 
but  is  more  flexible,  and  more  easily  turned  aside  by 
the  force  of  slight  additional  expressions  in  the  will,  (b) 

It  has  been  the  disposition  of  the  courts  of  the 
United  States  to  break  in  upon  the  old  construction 
on  this  subject,  and  to  sustain  the  limitation  over  as  an 
executory  devise.  Thus,  where  (c)  the  limitation  over 
was  upon  dying  without  children^  then  over  to  the  bro- 
thers of  the  first  taker,  it  was  held  to  mean  children 
living  at  the  death  of  the  first  taker,  (d)  So,  where 
words  creating  the  remainder  over  were,  if  any  of  the 
children  should  happen  to  die  without  any  issue  alivcy 
such  share  to  go  to  the  survivors,  it  was  held  to  be  good 
as  an  executory  devise,  (e)  So,  when  the  devise  was  to 
the  sons  A.  and  B.  in  fee,  the  limitation,  that  if  either 
should  die  without  lawful  issue  his  share  was  to  go  to 

(a)  N.  Y.  Rev.  Stat.  vol.  1,  727,  $  45. 

(ft)  4  Kent* 8  CJom.  276.  Carr  v.  Porter,  1  M'Cord's  Ch.  Rq).  60.  Newton 
V.  Griffith,  I  Harr.  and  Gill,  111.  Can*  y.  Jeannerett,  and  the  same  v. 
Green,  2  M'Cord's  Rep.  ^Q,  76.  Anderson  v.  Jackson,  l6  Johns.  Rep.  382. 
Jackson  v.  Chew,  12  Wheat.  153. 

(fi)  Morgan  y.  Morgan,  5  Day,  517. 

(il)  Den  y.  Schenck,  3  Halsted's  Rep.  29. 

(e)  4  Kent's  Com.  278. 
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the  mrimoTy  was  held  good  as  an  executory  devise,  be- 
cause there  was  no  estate  tail  created  by  these  words, 
but  the  true  construction  was  a  failure  of  issue  living  at 
the  death  of  the  first  taker,  (a) 

By  the  New  York  Revised  Statutes  (6)  it  is  declared, 
*  *  that  where  a  remainder  in  fee  shall  be  limited  upon  any 
estate,  which  would  be  adjudged  a  fee  tail  according  to 
the  law  of  the  state  as  it  existed  before  the  abolition  of 
entails,  the  remainder  shall  be  valid  as  a  contingent  li- 
mitation upon  a  fee,  and  shall  vest  in  possession  on  the 
death  of  the  first  taker,  without  issue  living  at  the  time 
of  his  death."  It  is  further  declared,  that  when  a  "  re- 
mainder shall  be  limited  to  take  effect  on  the  death  of 
any  person,  without  heirs,  or  heirs  of  his  body,  or  without 
issue,  the  words  heirs  or  usuje  shall  be  constraed  to  mean 
heirs  or  issue  living  at  the  death  of  the  person  named 
as  ancestor."  It  is  further  provided,  (c)  that  "  where 
a  future  estate  shall  be  limited  to  heirs,  or  issue, 
or  children,  posthumous  children  shall  be  entitled  to 
take  in  the  same  manner  as  if  living  at  the  death  of  their 
parent,  and  if  the  future  estate  be  depending  on  the  con- 
tingency of  the  death  of  any  person  without  heirs,  or  is- 
sue, or  children,  it  shall  be  defeated  by  the  death  of  a 
posthumous  child."  {d) 

The  New  York  Revised  Statutes  [e)  have  put  an  end 
to  all  semblance  of  any  distinction  in  the  contingent  li- 
mitation of  real  and  personal  estates  by  declaring,  that 
all  provisions  relative  to  future  estates  should  be  con- 
strued to  apply  to  limitations  of  chattels  real,  as  well  as 
of  freehold  estates,  and  that  the  absolute  ownership  of 
personal  property  shall  not  be  suspended  by  any  limit- 
ation or  condition  whatever  for  a  longer  period  than 

(a)  Anderson  ▼.  Jackson,  16  Johnson's  Rep.  382.    4  Kent's  Com.  276, 
Wt  278. 
(6)  N.  Y.  Rev.  Stat.  vol.  1,  722,  §  4.    lb.  724,  %  22. 
(c)  H).  p.  724,  §  30,  31.  (d)  4  Kent's  Ck>m.  280. 

(e)  N.  Y.  Rev.  Stat.  vol.  I,  724,  $  23,  vol.  1,  773,  $1,2. 
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daring  the  continuance,  and  until  the  termination,  of  not 
more  than  two  lives  in  being  at  the  date  of  the  instru- 
ment containing  the  limitation  or  condition,  or,  if  it  be 
a  will,  in  being  at  the  death  of  the  testator.  In  all 
other  respects,  limitations  of  future  or  contingent  inte- 
rests in  personal  property  are  made  subject  to  the  rules 
prescribed  in  relation  to  future  estates  in  land. 

In  Virginia,  in  order  to  prevent  executory  devises 
from  failing,  in  consequence  of  their  being  limited  on 
the  too  remote  contingency  of  a  general  failure  of  heirs 
or  issue,  instead  of  a  failure  of  issue  restrained  within 
the  allowed  limits  of  executory  devises,  the  legislature 
enacted,  that  every  contingent  limitation  by  deed 
or  will,  made  to  depend  on  the  dying  of  any  person 
without  heirs,  or  heirs  of  the  body,  or  issue,  or  issue  of 
the  body,  or  children,  or  offspring,  or  descendant,  or 
other  relative,  shall  be  held  and  interpreted  a  limitation 
to  take  effect  when  such  person  shall  die,  not  having 
such  heir,  &c.,  living  at  the  time  of  his  death,  or  bom  to 
him  within  ten  months  thereafter,  unless  the  intention 
of  such  limitation  be  otherwise,  and  plainly  declared  on 
the  face  of  the  deed  or  will  creating  it.  (a) 

When  an  estate  is  limited  in  remainder  to  a  child  of 
any  person  to  be  begotten,  such  child,  though  bom  after 
the  parent's  death,  shall  take  the  estate  in  the  same 
manner  as  if  born  in  the  parent's  lifetime,  although  no 
estate  has  been  created  to  support  the  contingent  re- 
mainder after  his  death,  (b) 

By  another  enactment  in  the  revised  code,  an  estate  of 
freehold  or  of  inheritance  may  be  made  to  commence  in 
ftUuro  by  deed,  in  like  manner  as  by  will,  (c) 

The  New  York  Revised  Statutes  (d)  have  allowed  the 


(a)  1  Rev.  Cod.  369,  §  26. 

(fi)  lb.  §  28,  adopted  from  10  and  11  Wm.  3,  c.  16,  §  1. 

(c)  lb.  c.  99,  369»  370,  $  28. 

(cT)  lb.  Tdl.  1,  726,  §  37,  40.     4  Kent's  Com.  286. 

VOL  II.  £  £ 
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accumulation  of  rente  and  profits  of  real  estate  for  the 
benefit  of  one  or  more  persons  by  will  or  deed ;  but  the 
accumulation  must  commence  either  on  the  creation  of 
the  estate  out  of  which  the  rents  and  profits  are  to  arise, 
and  must  be  made  for  the  benefit  of  one  or  more 
minors  then  in  being,  and  terminate  at  the  expiration  of 
their  minority,  or,  if  directed  to  commence  at  any  time 
subsequent  to  the  creation  of  the  estate,  it  must  com- 
mence within  the  time  authorized  by  the  statute  for  the 
vesting  of  future  estates,  and  during  the  minority  of  the 
persons  for  whose  benefit  it  is  directed,  and  terminate 
at  the  expiration  of  such  minority.  If  the  direction  for 
accumulation  be  for  a  longer  time  than  during  the  mi- 
norities aforesaid,  it  shall  be  void,  for  the  excess  of  time, 
and  all  other  directions  for  the  accumulation  of  the 
rents  and  profits  of  real  estate  are  void.  It  is  further 
provided,  that  whenever  there  is  by  a  valid  limitation 
a  suspense  of  the  power  of  alienation,  and  no  provision 
made  for  the  disposition  in  the  mean  time  of  the  rents 
and  profits,  they  shall  belong  to  the  persons  presump- 
tively entitled  to  the  next  eventual  estate. 

The  intermediate  rents  and  profits  arising  on  an  es* 
tate  by  way  of  executory  devise  will  pass  by  a  devise  of 
all  the  residue  of  the  estate,  (a)  But  if  these  are  not  de- 
vised, then  they  are  thrown  upon  the  heir  for  want  of 
some  other  person  to  take  them,  and  they  attend  the 
estate  in  its  descent  to  the  heir ;  and  it  is  a  settled  rule, 
that  where  there  is  an  executory  devise  of  a  real  estate, 
and  the  freehold  is  not  in  the  mean  time  disposed  of,  the 
freehold  and  inheritance  descend  to  the  testator's  heir 
at  law.  (i)  If  the  profits  are  bequeathed,  and  the  land 
left  in  the  mean  time  to  descend  to  the  heir  until  the 

(a)  Stephens  y  Stephens,  Cases  temp.  Talb.  228.    4  Kent's  Com.  286. 

(b)  Hopkins  v.  Hopkins,  Cases  temp.  Talb.  44.  Gibson  t.  Lord  Moont- 
fort,  1  Yes.  485.  Amb.  93,  S.  C.  Duffield  y.  Duffield,  I  Dow.  N.  S. 
268,  310 
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contingent  limitation  takes  effect,  and  no  other  person 
made  trustee  of  the  profits,  the  heir  becomes  a  trustee, 
and  the  rents  and  profits  will  accumulate  in  his  hands 
for  the  benefit  of  the  party  under  the  will,  (a) 

The  New  York  statutes  (6)  have  abolished  powers  at 
common  law,  as  well  as  powers  under  the  statute  of  uses,  so 
iar  as  they  relate  to  land,  except  it  be  a  simple  power  of 
attorney  to  convey  lands  for  the  benefit  of  the  owner. 
The  article  commences  with  this  comprehensive  pro- 
position, ^^  powers  are  abolished"  It  defines  a  power  to  be 
an  authority  to  do  some  act  in  relation  to  lands,  or  the 
creation  of  estates  therein,  or  of  charges  thereon,  which 
the  owner,  granting  or  reserving  such  power,  might 
himself  lawfully  perform,  and  it  must  be  granted  by 
Home  person  capable  at  the  time  of  alienating  such  interest 
in  the  land.  They  are  general  or  special,  and  beneficial  or 
in  trust.  A  general  power  authorizes  the  alienation  in 
fee  by  deed,  will,  or  charge  to  any  alienee  whatever. 
The  power  is  special  when  the  appointee  is  designated, 
or  a  less  interest  than  a  fee  is  authorized  to  be  con- 
veyed, (c)  It  is  beneficial  when  no  person  other  than 
the  grantee  has,  by  the  terms  of  its  creation,  any  interest 
in  its  execution,  (d)  A  general  power  is  in  trusty  when 
any  person  other  than  the  grantee  of  the  power  is  de- 
signated as  entitled  to  the  whole,  or  part  of  the  proceeds, 
or  other  benefit  to  result  from  the  execution  of  the  power. 
A  special  power  is  in  trusty  when  the  dispositions  it  au- 
thorizes are  limited  to  be  made  to  any  person  or  class  of 
persons  other  than  the  grantee  of  the  power,  or  when 
any  person  or  class  of  persons  other  than  the  grantee  is 
designated  as  entitled  to  any  benefit  from  the  disposition 
or  charge  authorized  by  the  power,  (c) 


(a)  Rogers  y.  Ross,  4  Johns.  Ch.  Rep.  388. 
(6)  N.  Y.  Rev.  Stat.  vol.  1,  732. 

(c)  lb.  734,  §  74,  75, 76,  77,  78.  (*  lb.  voL  1,  732,  §  79. 

(c)  lb.  voL  1,  734,  §  94,  95.    Laws  N.  Y.  April  28th,  1830,  c.  320,  §  II. 
4  Kent* i  Com.  318,  19. 

£  £2 
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Where  an  absolute  power  of  disposition,  not  accom- 
panied by  any  trust,  or  a  general  and  beneficial  power  to 
devise  the  inheritance,  is  given  to  the  owner  of  a  par- 
ticular estate  for  life  or  years,  such  estate  is,  by  these 
statutes,  changed  into  a  fee  absolute  in  respect  of  the 
right  of  creditors  and  purchasers,  but  subject  to  any 
future  estates  limited  thereon,  in  case  the  power  should 
not  be  executed  or  the  land  sold  for  debt,  (a)  So,  if  a  like 
power  of  disposition  be  given  to  any  person,  to  whom  no 
particular  estate  is  limited,  he  takes  a  fee  subject  to  abj 
future  estates  limited  thereon,  but  absolute  in  respect  to 
creditors  and  purchasers.  The  absolute  power  of  dis- 
position exists  when  the  grantee  is  enabled  in  his  lifetime 
to  dispose  of  the  entire  fee  for  his  own  benefit.  (6) 

A  devise  of  lands  to  executors  or  other  trustees^  to  be 
sold  or  mortgaged,  where  the  trustees  are  not  also  em- 
powered to  receive  the  rents  and  profits,  vests  no  estate 
in  them  ;  but  the  trusts  are  valid  as  a  power,  and 
the  lands  descend  to  the  heir,  or  pass  to  the  devisee  of 
the  testator,  subject  to  the  execution  of  the  power,  (c) 

In  Ohio,  a  power  given  to  executors  to  sell  land  when 
they  deem  it  beneficial,  and  to  distribute  the  proceeds, 
is  a  power  with  an  interest,  and  entitles  them  to  the 
possession  of  the  land,  although  the  fee  in  the  mean 
time  descends  to  the  heir,  (d) 

By  the  New  York  Revised  Statutes,  (e)  although  a 
power  may  be  vested  in  any  person  capable  in  law  of 
holding,  yet  it  cannot  be  exercised  by  any  person  not 
capable  of  alienating  lands,  except  in  the  case  of 
a  married  woman.  She  may,  if  she  has  attained 
her  majority,  execute  a  power  by  grant  or  devise, 
according  to  the   power,  without  the  concurrence  of 


(a)  N.  Y.  Rev.  Stat.  voL  1,  732,  §  81,  82,  84. 
(6)  lb.  732,  §  85.    4  Kent's  Com.  320. 

(c)  lb,  voL  1,  729,  §  56. 

(d)  Dabney  ▼.  Maning,  3  Ohio  Rep.  321.    4  Kent's  Cqm.  321. 

(c)  N.  Y.  R«T.  Stat  voL  1,  735,  §  109,  110,  111.    lb.  vol.  1,  737,  i  130. 
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her  husband,  but  she  cannot  exercise  it  during  her  in- 
iancy.  If  she  be  entitled  to  an  estate  in  fee,  she  may 
be  authorized  by  a  power  to  dispose  of  it  during  her 
marriage,  and  create  any  estate,  which  she  might  create 
if  unmarried,  (a) 

No  power  can  be  executed,  except  by  some  instrument 
in  writing,  which  would  be  sufficient  in  law  to  pass  the 
estate  or  interest  intended  to  pass  under  the  power,  if 
the  person  executing  the  power  were  the  actual  owner ; 
and  every  instrument,  except  a  will  in  execution  of  a 
power,  and  although  the  power  may  be  a  power  of  revo- 
cation only,  is  deemed  a  conveyance  within  and 
subject  to  the  provisions  of  that  part  of  the  revised 
statutes  relative  to  the  proof  and  recording  of  con- 
veyances, (b) 

The  rule  of  law  before  the  statute  was  the  same  on 
this  point,  and  the  same  technical  expressions  are  re- 
quisite, and  the  same  constniction  is  put  upon  deeds  of 
appointment,  as  on  feoffments  and  gifts  at  common 
law.  (c) 

So,  if  the  power  to  dispose  of  lands  be  confined  to  a 
disposition  by  devise  or  will,  the  instrument  of  execution 
under  the  New  York  Revised  Statutes  must  be  a  will 
duly  executed,  according  to  the  provisions  relative  to  the 
execution  and  proof  of  wills  of  real  property.  And 
where  a  power  is  confined  to  a  disposition  by  grant,  it 
cannot  be  executed  by  will,  although  the  disposition  be 
not  intended  to  take  effect  until  after  the  death  of  the 
party  executing  the  power.  Again,  where  the  grantor 
of  the  power  has  directed  or  authorized  it  to  be  executed 
by  an  instrument  not  sufficient  in  law  to  pass  the 
estate,  the  power  is   not   void,    but  its   execution  is 


(a)  4  Kent's  Com.  325. 

(6)  N.  Y.  Rev.  Stat.  vol.   1,  735,  736,  i  113,  114.     4  Kent's  Com. 
332. 
(c)  4  Kent's  Com.  332. 
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governed  by  the  rules  previously  prescribed  in  the 
article,  (a) 

If  the  grantor  has  directed  any  formalities  to  be  ob- 
served in  the  execution  of  the  power,  in  addition  to 
those  which  would  be  sufficient  by  law  to  pass  the  estate, 
the  observance  of  such  additional  formalities  are  not 
necessary  to  a  valid  execution  of  the  power,  (i) 

If  the  conditions  annexed  to  a  power  be  merely  no- 
minal, and  evince  no  intention  of  actual  benefit  to  the 
party  to  whom  or  in  whose  favour  they  are  to  be  per- 
formed, they  may  be  wholly  disregarded  in  the  exe- 
cution of  the  power.  In  all  other  rejects  the  intention 
of  the  grantor  of  a  power,  as  to  the  mode,  time,  and 
conditions  of  its  execution,  are  to  be  observed,  subject  to 
the  power  of  the  Court  of  Chancery,  to  supply  defective 
executions,  (c)  When  the  consent  of  a  third  person  to  the 
execution  of  a  power  is  requisite,  the  consent  must  be 
expressed  in  the  instrument  by  which  the  power  is  exe- 
cuted, or  be  certified  in  writing  thereon.  In  the 
first  case,  the  instrument  of  execution,  in  the  second,  the 
certificate,  must  be  signed  by  the  parties  whose  consent 
is  required,  and  be  duly  proved  or  acknowledged.  When 
the  instrument  conveys  the  estate,  or  creates  a  charge 
which  the  grantee  of  the  power  would  have  no  right  to 
convey  or  create  unless  by  virtue  of  the  power,  it  will 
be  deemed  a  valid  execution  of  the  power,  although  the 
power  is  not  recited  or  referred  to.  Lands,  embraced  in  a 
power  to  devise,  will  pass  by  a  will,  purporting  to  ccm- 
vey  all  the  real  estate  of  the  testator^  unless  a  contrary 
intoit  appears  expresdy,  or  by  necessary  implication,  (d) 
PoweiB  are  irrevocable,  unless  an  authoiity  to  revoke 
them  be  granted,  or  reserved  in  the  instrument  creating 
the  power.  Where  the  grantor  reserves  to  himself  for 
his  own  benefit  an  absolute  power  of  revocation,  he  is 

(a)  4  Keiit*8  Com.  332.  (ff)  lb.  333.  (c)  lb. 

(fO  N.  T.  Rer.  StaL  voL  1,  735,  736,  737>  §  113,  116,  118,  119>  190, 
I2i,  126.    Jackflon  ▼.  De  Lancy,  13  Johns.  Rep.  537. 
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deemed  the  absolute  owner  of  the  estate,  so  fiir  as  the 
rights  of  creditors  and  purchasers  are  concerned,  (a) 

Every  special  and  beneficial  power  is  made  liable  in 
equity  to  the  claims  of  creditors,  in  the  same  manner  as 
other  interests  that  cannot  be  reached  by  an  execution 
at  law,  and  the  execution  of  the  power  may  be  decreed 
for  the  benefit  of  the  creditors  entitled,  (b) 

Every  trust  power  (being  a  power  in  which  persons, 
other  than  the  grantee  of  the  power,  are  entitled  to  the 
benefits  resulting  from  the  execution  of  it)  becomes  an 
imperative  duty  on  the  grantee,  unless  its  execution  be 
made  to  depend  expressly  on  the  will  of  the  grantee,  and 
the  performance  of  it  may  be  compelled  in  equity  for 
the  benefit  of  the  parties  interested.  Nor  does  it  cease 
to  be  imperative,  though  the  grantee  has  a  right  to 
select  any,  and  exclude  others  of  the  persons  designated 
as  the  objects  of  the  trust,  (c) 

Where  a  disposition  under  a  power  is  directed  to  be 
made  to,  or  among,  or  between  several  persons,  without 
any  specification  of  the  share  or  sum  to  be  allotted  to 
each,  all  the  persons  designated  are  entitled  to  an 
equal  proportion.  But  if  the  manner  or  proportion  of 
the  distribution  be  left  to  the  trustees,  they  may  allot  the 
whole  to  any  one  or  more  of  the  persons,  in  exclusion  of 
the  others,  (d) 

If  the  trustee  of  a  power,  with  the  right  of  selection, 
dies,  leaving  the  power  unexecuted,  or  if  the  execution 
of  a  power  in  trust  be  defective  in  whole,  or  in  part,  its 
execution  will  be  decreed  in  equity  for  the  benefit 
equally  of  all  the  persons  designated  as  objects  of  the 
troBt.  The  execution  in  whole  or  in  part  of  any  trust 
power  may  also  be  decreed  in  equity  for  the  benefit  of 


(a)  N.  Y.  Rev.  Stat.  vol.  1,  733,  §  86, 105. 

(b)  lb.  vol.  1,  §  93.    4  Kent's  Com.  341. 

(c)  lb.  voL  1,  i  96, 97.    4  Kenf  s  Com.  342. 

(d)  lb.  vol.  1,  i  98,  99^    4  Kent's  Ck>m.  343. 
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creditors  or  assignees  (if  the  interest  was  assignable)  of 
any  person  entitled  as  one  of  the  objects  of  the  trust  to 
compel  its  execution,  (a) 

Every  power  is  also  made  a  lien  or  chaise  upon  the 
lands  which  it  embraces,  as  against  creditors  and  pur- 
chasers in  good  faith,  and  without  notice  of  or  from  any 
person  having  an  estate  in  such  lands  from  the  time 
the  instrument  containing  the  power  is  recorded ;  and 
as  against  all  other  persons  from  the  time  the  instru- 
ment takes  effect,  (b) 

In  all  cases  where  an  absolute  power  of  disposition  is 
given,  and  no  remainder  is  limited  an  the  estate  of  the 
grantee  of  the  power ^  he  takes  an  absolute  fee ;  and  every 
power  of  disposition  is  deemed  absolute  when  the  grantee 
is  enabled  to  dispose  of  the  entire  fee  for  his  own 
benefit,  (c) 

VI.  In  New  York,  as  early  as  February,  I786,  estates 
in  joint-tenancy  were  abolished,  except  in  the  cases  of 
executors  and  other  trustees,  unless  the  estate  was  ex- 
pressed or  declared  in  the  deed  or  will  creating  it,  to 
pass  in  joint-tenancy.  The  New  York  Revised  Sta- 
tutes, {d)  in  re-enacting  the  provision,  have  further 
enacted,  that  every  estate  vested  in  executors  or  trustees, 
as  such,  shall  be  held  in  joint-tenancy. 

The  doctrine  of  survivorship  incident  to  joint-tenancy 
(excepting  estates  held  in  trust)  is  abolished  in  the  states 
of  Connecticut,  Pennsylvania,  Virginia,  Kentucky, 
Indiana,  Illinois,  Missouri,  Tennessee,  North  and  South 
Carolina,  Georgia,  and  Alabama,  (e)  In  the  states  of 
Maine,  New  Hampshire,  Massachusetts,  Rhode  Island, 
Vermont,  New  Jersey,  and  Delaware,  joint-tenancy  is 
placed  under  the  same  restrictions  as  in  New  York ; 

(a)  N.  Y.  Ber.  Stat.  toL  1,  $  100,  103, 131. 
(6)  R).  vol.  1,  735,  737,  §  107, 125,  132. 
(e)  Kenf  8  Com.  349. 

(J)  VoL  1,  727,  §  44.    4  Kent's  Com.  361. 

(«)  The  Act  of  Pennsylvania  of  March  31st,  1812,  expressly  excepts  trust 
estates.    4  Kent's  Com.  362.    Griffith's  Register. 


PROPERTY,  MODIFICATIONS  OF,  OR  ESTATES  THEREIN.    425 

and  it  cannot  be  created  but  by  express  words ;  when 
lawfully  created,  it  is  subject  to  the  common  law  inci- 
dents of  that  tenancy.  The  English  law  of  joint-tenancy 
does  not  exist  at  all  in  Ohio  and  Louisiana,  but  it  exists 
in  full  force  in  Maryland,  (a) 

The  distinction  of  joint-tenancies  to  the  extent  which 
has  been  stated,  does  not  apply  to  conveyances  to  hus^ 
band  and  wife,  which,  in  legal  construction,  by  reason  of 
the  unity  of  husband  and  wife,  are  not  strictly  joint- 
tenancies,  but  conveyances  to  one  person.  Such  estate 
so  held  by  the  husband  and  wife  is  not  affected  by  the 
statutes  of  partition.  (&) 

The  title  inherited  by  more  than  one  is,  in  some  of 
the  states,  expressly  declared  to  be  a  tenancy  in  common, 
as  in  New  York  and  New  Jersey,  and  where  it  is  not 
so  declared,  the  effect  is  the  same,  and  the  technical 
difference  between  coparcenary  and  estates  in  common 
may  be  considered  as  essentially  extinguished  in  the 
United  States,  (c) 

Tenants  in  common  are  persons  who  hold  by  unity 
of  possession,  and  they  may  hold  by  several  and  distinct 
titles,  or  by  title  derived  at  the  same  time,  by  the  same 
deed  or  descent.  In  this  respect  the  American  law 
differs  from  the  English  common  law.  This  tenancy, 
according  to  the  common  law,  is  created  by  deed  or  will, 
or  by  change  of  title  from  joint-tenancy  or  coparcenary, 
or  it  arises,  in  many  cases,  by  construction  of  law.  (d) 
In  the  United  States,  it  may  be  created  by  descent,  as 
l^vell  as  by  deed  or  will,  and  whether  the  estate  be  created 
by  act  of  the  party,  or  by  descent,  in  either  case  tenants 
in  common  are  deemed  to  have  several  and  distinct 
freeholds;  for  that  circumstance  is  a  leading  charac- 

(a)  Griffith's  Law  Register.     Sergeant  v.  Steinberger,  2  Ohio  Rep.  305 

(6)  Thornton  t.  Thornton,  3  Randolph's  Rep.  179. 

(c)  Masseyv.  Sanboin,  15  Mass.  Rep.  165.  4  Kent's  Com.  367.  Cook 
T.  Allen,  2  Mass.  Rep.  462. 

(4)  Idtt.  sec.  292,  294,  298, 302.  2  Bl.  Com.  192.  Preston  on  Abstracts, 
Tol.  2,  75,  76.    4  Kent's  Com,  367. 
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teriBtic  of  tenancy  in  common.     Each  tenant  is  con- 
sidered to  be  solely  or  severally  seised  of  his  share,  (a) 

The  incidents  to  a  tenancy  in  common  are  si- 
milar to  those  in  joint  estates.  The  owners  can  com- 
pel each  other,  by  the  like  process  of  law,  to  partition, 
and  they  are  liable  to  each  other  for  waste,  and  are 
bound  to  account  to  each  other  for  a  due  share  of  the 
profits  of  the  estate  in  common.  If  one  tenant  in  com- 
mon suffers  the  common  property  to  be  destroyed  by  his 
negligence,  he  is  answerable  to  his  co-tenants  for  their 
proportions  of  the  loss,  (b) 

The  mere  occupation  of  the  premises  by  one  joint- 
tenant,  or  tenant  in  common,  would  not  of  itself,  at 
common  law,  have  entitled  his  co-tenant  to  call  him  to 
an  account.  He  must  have  stood  in  the  light  of  a 
bailiff  or  receiver,  in  order  to  be  rendered  responsible,  (c) 
But  the  statute  of  4  Anne,  c.  16,  rendered  joint-tenants 
and  tenants  in  common  liable  to  account  as  bailiffs,  for 
receiving  more  than  their  just  share  ;  and  this  provision 
was  re-enacted  in  New  York,  in  1788,  and  is  now  in- 
corporated into  the  Revised  Statutes.  (c[) 

One  joint-tenant,  or  tenant  in  common,  can  compel 
the  others  to  unite  in  the  expense  of  necessary  reparations 
to  a  house  or  mill  belonging  to  them ;  though  the  rule  is 
limited  to  those  parts  of  the  common  property,  and  does 
not  apply  to  the  case  of  fences  enclosing  wood  or  arable 
lands.  The  writ  de  reparatione  faciendd  lay  at  common 
law  in  such  cases,  when  one  tenant  was  willing  to  repair, 
and  the  others  would  not.  (e)  In  Massachusets  it  is 
doubted  whether  this  rule  applies  to  mills ;  and  it  is 
at  least  so  far  equitably  modified  by  statute,  that 
if  one  part-owner  of  a  mill  repairs  against  the  consent 

(a)  4  Kent's  Com.  368. 

(5)  Chelsey  v.  Thompson,  3  N.  H.  Rep.  9.    4  Kenf  s  Com.  369. 
(c)  Co.  litt.  200  b. 

(4)  Vol.  1,  750,  §  9-     See  Jones  v.  Harraden,  9  Mass.  Rep.  451.    Brig- 
bam  V.  Eveleth,  ib.  538.    4  Kent's  Com.  369. 
(e)  F.  N.  B.  127  a.    Co.  Litt.  54  b.  200  b.    Bowles'  Case,  11  Rep.  82  b 
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of  his  partners,  he  must  look  to  the  profits  for  his  indem- 
nity, (a)  To  sustain  the  action  there  must  be  a  request 
to  join  in  the  reparation,  and  a  refusal,  and  the  ex- 
penditure must  have  been  previously  made.  (&) 

In  Louisiana,  joint-owners  must  contribute  rateably  to 
useful  expenses  incurred  on  the  property  by  a  joint- 
owner  having  the  management  of  it,  when  no  oppo- 
sition  on  their  part  has  been  made  to  such  expenses,  (c) 

VIL  The  doctrine  of  uses  and  trusts,  under  the  sta- 
tute of  27  Hen.  VIII. ,  and  the  conveyances  founded 
thereon,  were  generally  admitted  as  a  part  of  the 
jurisprudence   of  the  United  States,  {d) 

Those  who  revised  the  New  York  Statutes  considered 
the  system  of  uses  and  trusts,  in  their  present  state,  open 
to  many  objections.  Their  objections  prevailed,  and  the 
New  York  Revised  Statutes  (a)  abolished  uses  and  trusts, 
except  as  they  were  thereby  authorized  andmodified.  It  was 
enacted,  that  every  estate  and  interest  in  land  should  be 
a  legal  right,  cognizable  in  the  courts  of  law,  except  where 
it  is  otherwise  provided  in  that  chapter  of  the  statute.  The 
conveyance  by  grant  is  a  substitute  for  the  conveyance 
to  uses,  and  the  future  interests  in  land  may  be  con- 
veyed by  grant  as  well  as  by  devise.  The  statute  gives 
the  legal  estate,  by  virtue  of  a  grant,  assignment,  or 
devise,  and  the  word  assignment  of  terms,  and  other 
chattel  interests,  passes  the  legal  interest  in  them,  (f) 


(a)  Carver  y.  Miller,  4  Mass.  Rep.  559.    4  Kent's  Com.  370. 

(b)  Jackson,  J.  in  Doane  v.  Badger,  12  Mass.  Rep.  70.     Mumford  v. 
Brown,  6  Cowen's  Rep.  475.    4  Kent's  Com.  371. 

(c)  Percy   t.    Millandon,    18  Martin's    Rep.    616.      4    Kent's   Com. 

371. 

(d)  Chamberlain  v.  Crane,  1  N.  H.  Rep.  64.    French  v.  French,  3  n>.  239. 

Parsons,  Ch.  J.  in  Marshall  v.  fish^  6  Mass.  Rep.  31.     3  Binney's 

Rep.  619. 

(e)  VoL  1,  727,  §  45,  46. 

(/)  N.  Y.  Rev.  Stat.  voL  I,  724,  $  24.    lb.  738,  739,  §  137,  138,  142, 
146.    lb.  727,  $  47. 
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Passive  trusts,  where  the  trustee  has  only  a  naked 
and  formal  title,  are  abolished,  and  the  whole  beneficial 
interest  or  right  in  equity  to  the  possession  and  profits 
of  land,  is  vested  in  the  person  for  whose  benefit  the 
trust  was  created.  The  person  so  entitled  in  interest 
is  deemed  to  have  a  legal  estate  therein,  of  the 
same  quality  and  duration,  and  subject  to  the  same  con- 
ditions, as  his  beneficial  interest.  If  any  such  passive 
trust  be  created  by  any  disposition  of  lands,  by  deed  or 
devise,  no  estate  or  interest  whatever  vests  in  the 
trustee,  (a) 

The  New  York  Statutes  confine  trusts  to  two  classes : 
1st.  Trusts  arising  or  resulting  by  implication  of  law. 
The  existence  of  these  trusts  is  necessary  to  prevent 
fraud,  but  they  are  laid  under  certain  restrictions,  calcu- 
lated to  prevent  the  revival  of  passive  in  the  shape  of  re- 
sulting trusts.  It  is  accordingly  enacted,  (i)  ^^  that  where 
a  grant  for  a  valuable  consideration  shall  be  made  to  one 
person ,  and  the  consideration  paid  by  another,  no  trust  shall 
result  in  favour  of  the  person  paying  the  money,  but  the 
title  shall  vest  in  the  alienee,  subject  to  the  claims  of 
the  existing  creditors  of  the  person  paying  the  money." 

This  provision  gives  the  like  effect  to  such  convey- 
ances as  equity  had  already  given  to  voluntary  convey- 
ances. They  are  void  as  against  existing  creditors,  but 
if  the  party  be  not  indebted,  and  the  case  be  free  from 
fraud  in  fact,  they  are  good  as  against  subsequent 
creditors,  (c) 

The  resulting  trust  will  still  be  valid,  however,  if  the 
alienee  took  the  deed  in  his  own  name,  without  the 
knowledge  or  consent  of  the  person  paying  the  money, 
or  in  violation  of  some  trusts.     A  resulting  trust  cannot 

(a)  4  Kent's  Com.  308.    N.  Y.  Rev.  Stat.  vol.  1,  727,  §  47, 49. 
(6)  R).  vol  1,  728,  §  60,  54. 

(c)  Battersbee  v.  Farrington,  1  Swanston,  106.      Reade  v.  Livingston, 
3  Johns.  Ch.  Rep.  481. 
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be  set  up  to  affect  the  title  of  a  purchaser  for  a  valu- 
able consideration,  without  notice  of  the  trust,  (a) 

2nd.  Active  trusts  are  where  the  trustee  is  clothed 
with  some  actual  power  of  disposition  or  management, 
which  cannot  be  properly  exercised  without  giving  him 
the  legal  estate,  and  actual  possession.  This  is  the  only 
efficient  class  of  trusts,  and  they  are  indispensable  to  the 
proper  enjoyment  and  management  of  the  property. 
All  the  provisions  in  the  statute  on  the  subject  of  trusts, 
axe  intended  to  limit  their  continuance,  and  define  their 
purposes,  and  express  trusts  are  allowed  in  those  cases 
only  in  which  the  purposes  of  the  trust  require  that  the 
legal  estate  should  pass  to  the  trustees. 

Express  trusts  are  allowed.  1st.  To  sell  lands  for 
the  benefit  of  creditors.  2ndly.  To  sell,  mortage,  or 
lease  lands,  for  the  benefit  of  legatees,  or  for  the  purpose 
of  satisfying  any  charge  thereon.  3rdly.  To  receive 
the  rents  and  profits  of  lands,  and  apply  them  to  the  use 
of  any  person,  or  to  accumulate  the  same  for  the 
purposes  already  mentioned.  In  all  these  cases,  the 
whole  estate,  in  law  and  equity,  is  vested  in  the  trustee, 
subject  only  to  tlie  execution  of  the  trusts,  and  if  an 
express  trust  be  created  for  any  other  purpose,  no  estate 
vests  in  the  trustee,  though  if  the  trust  authorizes  the 
performance  of  any  act  lawful  under  a  power,  it  becomes 
valid  as  a  power  in  trust.  Every  estate  and  interest  not 
embraced  in  an  express  trust,  and  not  otherwise  dis- 
posed of,  remains  in,  or  reverts  to  the  person  who  created 
the  trust,  and  he  may  dispose  of  the  land  subject  to  the 
trust,  or  in  case  of  the  failure  or  termination  of  the 
trust,  and  the  grantee  or  devisee  will  have  a  legal  estate 
as  against  all  persons  but  the  trustee,  (b) 

The  declaration  of  the  trust  must  be  contained  in  the 
conveyance  to  the  trustee,  or  the  conveyance  will  be 

(a)  4  Kent* 8  Gam.  309. 

(b)  N.  Y.  Rev.  Stat.  yol.  1,  728,  729,  §  55,  5S>  60,  6l,  62. 
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absolute  as  against  the  subsequent  creditors  of  the 
trustee,  without  notice  of  the  trust,  or  as  against  pur- 
chasers for  a  valuable  consideration,  and  without  no- 
tice, (a) 

It  follows,  of  course,  that  the  trust  attaches  upon 
the  purchaser,  with  notice  of  it,  unless  he  be  a  purchaser 
from  a  person  who  had  purchased  for  a  valuable  con- 
sideration without  notice.  When  the  trust  is  ex- 
pressed in  the  instrument  creating  the  estate,  every  act 
of  the  trustee  in  contravention  of  the    trust   is  void. 

The  statute  further  provides  for  the  case  of  the  death  of 
all  the  trustees,  by  declaring  that  the  trust  shall  not 
descend  to  the  real  of  personal  representatives  of  the 
surviving  trustee,  but  shall  be  executed  in  the  Court 
of  Chancery  under  its  direction,  (ft)  The  court  may 
also  accept  the  resignation  of  a  trustee,  and  dis- 
charge him,  or  remove  him  for  just  cause,  and  supply 
the  vacancy,  or  any  want  of  trustees,  (c) 

These  powers  conferred  upon  the  Court  of  Chancery 
are  essentially  declaratory  of  the  jurisdiction  which 
equity  already  possessed  and  exercised,  and  it  was  also 
well  settled,  that  a  trustee  who  had  accepted  a  trust 
could  not  afterwards  divest  himself  of  it  without  per- 
formance, unless  with  the  assent  of  the  cestui  que  trust 
or  under  the  direction  of  the  Court  of  Chancery,  (d) 

But  the  provision  that  trusts  shall  not  descend  to  the 
representatives  of  the  trustee  is  very  valuable,  for  the 
trust,  in  such  a  case,  might  be  deposited  very  insecurely 
for  the  cestui  que  trusty  and  in  the  case  of  chattels  there 
is  doubt  and  difficulty  as  to  the  transmission,  {e) 

(a)  Preston  on  Abstracts,  voL  %  230.  Saunders  on  Uses  and  Trosts,  219- 
Lowther  ▼.  Carlton,  2  Atk.  Rep.  241.    4  Kent's  Com.  179. 

(6)  N.  y.  Rev.  Stat.  vol.  1,  730,  §  64,  65. 

(c)  lb.  vol.  1,  730,  §  68,  69,  70,  71. 

(cO  4  Kent's  Com.  311. 

(«)  Dexter  v.  Stewart,  7  Johns.  Ch.  Rep.  52.  Danscomb  v.  DunscombA 
2  Harr.  and  Munf.  11.    Bidgdy  v.  Carey,  4  Harr.  and  Mllen*  167. 
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Trust  property  does  not  pass  to  the  assignees  of  the 
trustee,  except  subject  to  the  trust,  and  equity  will  lay 
hold  of  trust  property  passing  to  the  representatives  of 
the  trustee,  and  direct  it  for  the  benefit  of  the  cestui  que 
trust,  (a) 

The  English  law  of  uses  and  trusts  was  never  in  force 
in  the  states  of  Connecticut  (b)  or  Louisiana. 

The  statute  law  of  Alabama  enacts,  ^  ^  that  in  all  cases 
by  deed  of  bargain  and  sale,  or  by  deeds  of  lease  and 
release,  or  by  covenant  to  stand  seised  to  uses,  or  by 
deed  operating  by  way  of  covenant  to  stand  seised  to  uses, 
the  possession  of  the  bargainor,  releasor,  or  covenantor, 
shall  be  deemed  heretofore  to  have  been,  and  hereafter  to 
be  transferred  to  the  bargainee,  releasee,  or  person  entitled 
to  the  use,  for  the  estate  or  interest  which  such  person 
hath,  or  shall  have,  in  the  use,  as  perfectly  as  if  such 
bargainee,  releasee,  or  person  entitled  to  the  use,  had 
been  enfeoffed  with  livery  of  seisin  of  the  land  intended 
to  be  conveyed  by  the  said  deeds  or  covenant/' 

In  Kentucky  there  is  a  similar  statute,  (c)  ^^  Estates  of 
every  kind  holden  or  possessed  in  trust,  shall  be  subject 
to  like  debts  and  charges  of  the  persons  to  whose  use, 
or  for  whose  benefit  they  were,  or  shall  be,  respectively 
holden  or  possessed,  as  they  would  have  been  subject  to 
if  those  persons  had  owned  the  like  interest  in  the 
things  holden  or  possessed  as  they  own,  or  shall  own,  in 
the  uses  or  trusts  thereof." 

In  New  Jersey,  the  statute  of  Hen.  VIIL,  as  respects 
conveyances,  was  superseded  by  a  provincial  law,  passed 
March  17th,  1719,  sec.  7,  which  enacted,  "that  all  and 
every  person  or  persons,  to  whom  the  use  or  uses  of  any 
tract  or  tracts  of  land  within  the  province  had  been,  or 
should  be  thereafter,  sold,  given,  limited,  granted,  re- 

(a)  4  Kent's  Com.  311. 

{b)  Kirby,  368.    Swift  Syst  331,  322.    Griffith's  Law  Register. 

(c)  Dec.  19th,  1796. 
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leased,  or  conveyed,  by  deed,  grant,  or  any  other  legal 
conveyance  whatsoever,  such  grantees,  their  heirs  and 
assigns,  should  be  deemed  and  taken  to  be  in  as  full  and 
ample  possession  of  such  lands,  tenements,  and  heredi- 
taments, to  all  intents,  constructions,  and  purposes,  as 
if  such  grantees,  their  heirs  and  assigns,  were  possessed 
thereof  by  solemn  livery  of  seisin  and  possession,  any 
usage  or  custom  to  the  contrary  notwithstanding."  (a) 

(a)  Griffith's  Law  Register,  p.  1 200. 


J 
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CHAPTER   III. 


OF  THE   SALE   AND    PURCHASE   OF   REAL   PROPERTY. 

The  three  great  titles  to  which  the  alienation  and  ac- 
quisition of  immoveable  property  may  be  referred,  are 
sale  and  purchase,  exchange j  and  gift  The  first  of  these 
is  the  subject  of  the  following  chapter. 

There  are  certain  principles  by  which,  under  all 
systems  of  jurisprudence,  this  contract  is  governed,  and 
which  are  applied  to  it,  whether  the  property  of  which 
it  is  the  subject  be  immoveable,  moveable,  or  incor- 
poreal. 

The  contract  of  purchase  and  sale,  emptio  et  venditioy 
is  defined  to  be  an  agreement  in  which,  ^^  unus  contra- 
hentium  rem  pro  pretio  certo  et  in  pecunia  numerata 
consistente  praestare,  id  est,  tradere ;  alter  pretium  pro 
re  vendita  dare,  ex  sola  conventione  tenetur.  Hunc 
contractum  nudus  consensus  perficit,  id  est,  parit  obli- 
gationem,  et  obligatio  actionem,  qua  contrahentes  co- 
guntur  eundem  implere,  et  consummare,  id  est,  rem 
tradere,  et  pretium  dare,  quae  est  ultima  perfectio  istius 
negotii."  (a) 

It  has  been  treated  by  jurists  as  consisting  of  three  es- 

• 

(a)  Dig.  lib.  18,  tit.  1,  1. 1,  2,  tit.  de  Actionib.  Empti.  1.  11.  Inst,  de 
Empt.  et  Vendit  lib.  3,  tit.  24,  §  1 .  Dig.  de  Rer.  Pennutat.  lib.  19,  tit.  4, 1. 1 . 
Dig.  lib.  18,  tit.  1,  1.2,  8,  9,  72,  de  Periculo  et  Comodo  rei  Vendits, 
J.  D'Avezan,  lib.  C!ontr.  Alt.  Tract.  1,  de  Empt.  et  Vend.  G.  Meerman, 
Nov.  Thes.  Juris,  torn.  4,  p.  78. 

VOL.  II.  FF 
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sential  and  constituent  parts — JRes^  Prettam^  Consensus ; 
substantia  hujus  negotii  ex  his  tribus  consistit,  re,  preAo 
et  consensu ;  and  they  have  considered  that  in  these  are 
involved  all  or  the  principal  questions  affecting  its 
validity,  (a) 

The  first  of  these  parts  is  the  thing  or  subject  which  is 
sold  and  purchased.  Nee  emptio  nee  venditio  sine  re 
qusB  veneat  intelligi  potest.  (6) 

This  rule  not  only  requires  that  there  should  be  the 
resj  but  that  there  should  be  no  prohibition  to  sell  or 
buy  it. 

The  prohibition  may  attach  to  the  res  itself  absolutely, 
or  it  may  exist  only  with  reference  to  the  party  who  is 
the  seller  or  buver. 

The  following  subjects  of  enquiry  therefore  arise  in 
considering  the  first  of  these  constituent  parts  of  the 
sale.  1st.  The  existence  of  the.  res,  and  the  effect  of  its 
destruction  previously  to  the  sale — the  property  which  is 
prohibited  to  be  sold  and  purchased — and  the  effect  of 
buying  property  which  is  the  subject  of  a  suit  or  in  liti- 
giosity.  2ndly.  The  persons  who  are  prohibited,  from 
or  incapable  of  buying  or  selling.  3rdly.  The  next 
subject  of  enquiry  is  the  price  for  which  the  thing  is 
sold  and  purchased.  **  Sine  pretio  nulla  venditio/'  (c) 
It  involves  the  consideration  of  the  certainty  and  ade- 
quacy of  the  price,  as  necessary  to  render  the  purchase 
and  sale  valid. 

There  must  be  the  consent  of  the  vendor  and  pur- 
chaser,  both  as  to  the  thing  which  the  one  sells  and  the 
other  buys,  and  as  to  the  price  for  which  the  one  sells 
and  the  other  buys  it.  *^  In  venditionibus  et  emption- 
ibus  consensum  debere  intercedere  palam  est.  Caeterum 
sive  in  ipssl  emptione  dissentiant,  sive  in  pretio,  sive  in 
quo  alio,  emptio  imperfecta  est."  (d) 

This  consent  may  be  wanting  in  consequence,  either 

(a)  Noodt,  torn.  2,  p.  386.  (b)  Dig.  lib.  18,  tit.  1,  L  8. 

(c)  lb.  1.2,  5  1.  (rf)  lb.  1.9, 
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of  the  incapacity  to  give  it,  or  of  the  fraud,  misrepre- 
sentation, or  mistake  of  either  of  the  parties  in  respect  of 
the  res,  or  of  the  price  for  which  it  is  sold  and  pur- 
chased. It  is  proposed  to  enquire,  4thly,  Of  the  per- 
sons who  are  incapable  of  giving  their  consent,  and 
of  the  fraud,  misrepresentation,  or  mistake,  from  which 
the  want  of  consent  is  necessarily  inferred.  The  re- 
maining subjects  of  enquiry  are,  5thly,  The  manner  of 
^ving,  and  the  time  when  it  is  deemed  the  consent  has 
been  given  ;  6thly,  The  effect  of  the  contract  in  transfer- 
ring the  domxniam  to  the  purchaser,  and  in  rendering 
him  liable  to  the  risks,  and  entitled  to  the  profits  incident 
to  the  property  sold,  and  the  respective  rights  and  li- 
abilities of  the  vendor  and  purchaser  upon  the  completion 
of  the  sale  and  purchase. 


SECTION  I. 

THE  RES,  OR  SUBJECT  OF  THE  SALE. 

Its  enstence  at  the  time  of  sale. — Effect  of  total  or  partial  destruction. — 
JBmpiio  mfuttarm. — ^Things  proliibited  to  be  sold,  being  extra  connmerdnsm. 
— ^Effect  of  sale  of  that  which  belongs  to  another. — ^Purchase  by  a  person 
of  that  which  is  his  own  property. — Sale  of  expectant  successions. — Sale 
and  purchase  of  property,  the  subject  of  a  suit  and  of  pretended  titles. 

This  contract  cannot  exist  unless  there  be  the  res,  or 
subject  of  the  purchase  and  sale.  ^^  £t  si  consensum 
fiierit  in  corpus,  id  tamen  in  rerum  natura  ante  ven- 
ditionem  esse  desierit,  nulla  emptio  est."  (a) 

Thus,  if  the  house  which  was  the  subject  of  the  con^^ 
tract  were  burnt  at  the  time  of  the  sale,  and  this  event 
was  unknown  to  the  vendor  and  purchaser,  or  known 

(a)  Dig.  lib.  18,  tit.  1,1.  15. 

ff2 
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only  to  the  vendor,  it  is  considered  that  no  sale  has  been 
made.  If  it  were  known  to  the  purchaser,  he  is  held 
bound  to  pay  the  price,  because  the  law  presumes  that 
he  intended  to  make  a  gift  of  it.  (a) 

If  the  destruction  of  which  both  the  vendor  and  pur- 
chaser were  ignorant  be  not  of  the  whole  thing,  as  if  a 
part  of  the  house  still  remains,  the  question  whether  the 
sale  continues  valid  depends  on  the  extent  of  the  building 
which  remains.  It  is  said,  that  if  less  than  half  is 
destroyed  the  vendor  may  be  compelled  to  perforin  the 
contract,  and  the  purchaser  is  entitled  to  an  abatement 
of  the  price.  (6) 

If  the  destruction  of  the  thing  intended  to  be  sold  were 
only  partial,  the  purchaser  and  vendor  are  equally  liable 
to  perform  the  contract,  but  it  is  considered  that  the 
former  is  entitled  to  an  abatement  of  the  price,  (c) 

This  rule  is  equally  applicable  when  there  has  been 
the  destruction  of  that  which  may  be  presumed  to  have 
constituted  the  motive  for  purchasing  the  property. 
"  Arboribus  quoque  vento  dejectis,  vel  absumptis  igne, 
dictum  est  emptionem  fundi  non  videri  esse  contractam, 
si  contemplatione  illarum  arborum  (veluti  oliveti)  fundus 
comparabatur,  sive  sciente,  sive  ignorante  venditore."  (^) 

The  Code  Civil  establishes  as  the  rule,  that  if  at  the 
moment  of  sale  the  thing  sold  has  perished  entirely,  the 
sale  is  null ;  but  that  if  a  part  only  of  the  thing  has  pe- 
rished, the  purchaser  is  at  liberty  to  abandon  the  sale,  or 
to  demand  the  part  preserved,  on  having  the  price  de- 
termined by  valuation,  (e) 

It  has  been  decided  in  England,  that  where  a  person 
sold  a  remainder  expectant  upon  an  estate  tail,  and  both 
parties  considered  that  the  remainder  was  unbarred,  and 
it  afterwards  appeared  that  a  recovery  had  been  suffered 

(a)  Dig.  lib.  18,  tit.  1, 1.  57.  Matthaeus,  de  Auct.  lib.  1,  c.  8,  n.  23.  Voet, 
lib.  18,  tit.  1,  n.  21.     Noodt,  p.  393. 

(b)  Dig.  lib.  18,  tit.  1, 1.  57.  (c)  Noodt,  ib. 

id)  Dig.  lib.  18,  tit.  1, 1.  58.  (e)  Code,  Art.  1601. ' 
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before  the  contract,  the  purchaser  was  relieved  against  a 
bond  which  he  had  given  for  the  purchase  money,  and 
the  seller  was  compelled  to  pay  the  interest  which  he 
had  received,  (a)  In  pronouncing  the  judgment  of  the 
Court  of  Exchequer  in  this  case,  the  Chief  Baron  said, 
*^  that  if  a  person  sell  an  estate,  having  no  interest  in  it 
at  the  time,  and  takes  a  bond  for  securing  the  payment 
of  the  purchase  money,  that  is  certainly  a  fraud,  al- 
though both  parties  should  be  ignorant  of  it  at  the  time. 
Suppose  I  sell  an  estate  innocently,  which  at  the  time  is 
actually  swept  away  by  a  flood,  without  my  knowledge 
of  the  fact,  am  I  to  be  allowed  to  receive  £5000  and 
interest,  because  the  conveyance  is  executed,  and  a  bond 
given  for  that  sum  as  the  purchase  money,  when,  in 
point  of  fact,  I  had  not  an  inch  of  the  land  so  sold  tq 
sell?*'  (b)  Sir  Edward  Sugden  has  observed  that  both 
these  cases,  when  they  arise,  will  deserve  great  consider- 
ation before  they  are  decided  in  the  purchaser's  favour. 
The  decision  must  be  the  same,  whether  the  money  is 
actually  paid  or  only  secured.  This  great  lawyer  refers 
to  a  recent  case  before  Lord  Eldon,  in  which  his  lord- 
ship expressed  considerable  doubt  upon  the  doctrines 
thus  advanced  by  the  Chief  Baron,  (c)  They  seem  not 
easily  reconcileable  with  the  settled  doctrine,  that  if  a 
purchaser  neglect  to  look  into  the  title,  it  will  be  cout 
sidered  as  his  own  folly,  and  he  can  have  no  relief. 
It  has  even  been  laid  down,  that  if  one  sells  another's 
estate  without  covenant  or  warranty  for  the  enjoyment, 
it  is  at  the  peril  of  him  who  buys,  because  the  thing 
being  in  the  realty,  he  might  have  looked  into  the  title, 
and  there  is  no  reason  he  should  have  an  action  by  the 
law  where  he  did  not  provide  for  it  himself,  (d) 


id)  Hitchcock  v.  Giddings,  4  Price's  Exch.  Rep.  135. 

(6)  Sugd.  Vend,  and  Purch.  553.  (c)  lb.  p.  254,5. 

(d)  Roswel  v.  Vaughan,  Cro.  Jac.  196.  Lysneyv.  Selby,  2iLord  Raym 
1118.  Goodtitle  v.  Morgan,  1  Term  Rep.  755.  And  see  Anon.  2  Freem. 
106.    Hitchcock  v.  Giddings,  4  Price,  135.     Sugd.  Vend,  and  Purch.  650. 
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If  two  things  are  sold  together,  the  destructioii  of  one 
of  them  before  the  sale  will  annul  the  sale  of  the  other, 
if  there  be  a  fair  ground  for  presuming  that  the  pur- 
chaser would  not  have  bought  the  latter  alone.  There 
is  a  ground  for  this  presumption,  if  a  separate  price  was 
not  to  be  paid  for  each,  but  one  gross  sum  for  both,  (a) 

It  has  been  assumed  that  the  subject  of  the  sale  was 
an  article  which  had  been,  and  at  the  time  of  the  sale 
was  treated  as  being  then  in  existence.  A  sale  may  be 
made  of  that  which  is  avowed  or  treated  as  not  being  in 
existence.  A  sale,  therefore,  of  the  future  crops  or 
fruits  of  an  estate  is  valid,  (b) 

In  this  case,  if  there  be  no  crop,  there  is  no  sale,  (c) 

In  Friezland,  and  some  parts  of  Holland,  the  sale  of 
growing  com  was  prohibited,  (d)  But  this  prohibition 
has  long  since  fallen  into  disuse,  and  the  law  of  Holland 
is,  in  this  respect,  in  conformity  with  the  doctrine  of  the 
civil  law.  (e) 

It  was  common  in  France  to  sell  the  anticipated  crop 
of  a  vineyard,  and  if  there  was  no  crop  the  bargain  was 
at  an  end.(/) 

But  if  the  subject  of  the  contract  is  expressed  to  be 
not  the  thing  expected  to  exist,  but  the  chance  or  hope  of 
its  existence,  or  what  the  Romans  called  spei  emptio, 
e.  g.j  the  draught  of  a  net,  the  sale  is  good  although 
nothing  is  produced,  (jg) 

The  power  of  disposition  by  sale  is  incident  to  every- 
thing which  is  not  placed  extra  commeraum,  either  by  the 
law  of  nature  or  nations,  or  by  particular  municipal 


(a)  Dig.  lib.  18,  tit.  1, 1.  44.  (5)  lb.  L  8. 

(e)  Voet»  lib.  18,  tit.  1,  n.  13. 

(d)  Voet,  ib.     Sandes,  Deds.  Fris.  lib.  3,  tit.  4,  def.  7.     Neostad.  Cor. 
Sup.  Decis.  61. 

(e)  Voet,  lib.  18,  tit.  1,  n.  13.    Groenewegen,  ad  hunc  tit.  78.    P.  Voet, 
ad  pro  luBt.  de  Gont.  Empt.  n.  7. 

(/)  Fotbier,  Cont.  de  Vente,  n.  5. 

(g)  Dig.  lib.  18,  tit.  1, 1.  8,  §  1.    Poth.  ib.  no.  6.    Ersk.  b.  3,  tit.  3,  n.  3. 
See  also  Noodt,  Com.  ad  lib.  18,  tit.  1>  ff«  de  contr.  empt.  torn.  2,  p.  393. 


I 
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laws.  In  the  civil  law  the  general  rule  and  its  qualifi- 
cation are  thus  expressed,  *'  omnium  rerum,  quas  quis 
habere,  vel  possidere,  vel  persequi  potest,  venditio  rect^ 
fit;  quas  verb  natura,  vel  gentium  jus,  vel  mores  ci- 
vitatis  commercio  exuerunt,  earum  nulla  venditio 
est."  (a) 

By  the  civil  law,  and  the  jurisprudence  of  all  civilised 
countries,  property  which  falls  under  the  description  of 
re9  sacrcBj  res  religioscsj  res  publiccBy  is  placed  extra  cam- 
mercmmy  and  consequently  is  not  the  subject  of  sale,  (b) 

Property  is  placed  extra  cammercium  on  the  ground 
that  the  sale  of  it  is  contrary  to  morals,  or  public  policy, 
or  the  municipal  laws  of  a  state.  ^^  Pacta  qu®  contra 
leges  constitutionesque,  vel  contra  bonos  mores,  fiunt, 
nullam  vim  habere,  indubitati  juris  est."  (c) 

All  systems  of  jurisprudence  profess  to  adopt  this 
rule,  although  they  differ  in  the  strictness  with  which 
they  apply  it.  (d) 

(a)  Dig.  lib.  18,  tit.  1,  L  34,  §  1.  Voet,  lib.  18,  tit  I,  n.  13.  L.  11,  tit.  5. 
Part. 5.  Greg.  Lop.  GL  1  and  2.  Febrero,  lib.  2»  tit.  4,  c.  2,  3.  Code  Civil, 
art.  1598. 

(b)  Dig.  lib.  18,  tit  1, 1.  22,  24.  Voet,  lib.  18,  tit  1,  n.  15.  Pothier,  Tr. 
de  Cont  de  Vente,  part  1,  n.  10.  L.  15,  tit  5,  Part.  5.  L.  2,  tit  14;  and 
L.  3,  tit  15,  Part.  1.    Erskine,  b.  2,  tit.  1,  §  8. 

(e)  Cod.  de  Pactis,  lib.  2,  tit.  3, 1.  6,    Perez,  ad  hunc  tit  n.  10  et  seq. 

(d)  Voet,  lib.  2,  tit  14,  n.  16,  and  lib.  18,  tit  I,  n.  15.  Nov.  Recop.  L.  1, 

tit  19, lib.  7,  et  seq.  Potbier,  Tr.de Cont.  de  Vente,  part  1,  n.  10  et  seq.  Jones 

y.  Randall,  Cowp.  39.    Baldwin  and  Alder  v.  Rocbford,  1  Wils.  229*    Stuart 

T.  Tucker,  2  Bl.  1137.    Barnricke  v.  Reade,  1  H.  B.  627.    lidderdale  y.  die 

D  uke  of  Montrose,  4  T.  R.  248.    Blachford  y.  Preston,  8  T.  R.  89.    Flarty 

T.  Odium,  3  T.  R.  681.     Stone  y.  lidderdale,  2  Anstruth.  633.     5th  and 

6tb  Edward  6,  c.  16.    Parsons  y.  Thompson,  1  H.  Bl.  322.    Gaiforth  y. 

Fearon,  1  H.  B.  330.    Huggins  y.  Bambridge,  Willes,  241.     Layng  y. 

Paine,  Willes,  576.    Stackpole  y.  Earle,  2  Wils.  133.    Langton  ▼.  Hughes, 

1  M.  and  8.  593.    49  Geo.  3,  c.  126.    Fores  y.  Johnes,  4  Esp.  N.  P.  C.  97. 

5  Geo.  1,  c.  9,  S  43.    8  Geo.  1,  c.  2,  §  36.     6  Geo.  2,  c.  35,  $  29.   12  Geo.  2, 

c.  28.   22  Geo.  3,  c.  47.    42  Geo.  3,  c.  119,  §  5.    Fraser  y.  Sprott,  July  7th, 

1796,  Mor.  9524.      Bowry  y.  Bennet,  1  Campb.  N.  P.  C.  348.     Stair,  b.  1, 

tit  10,  n.  13.    Ersk.  b.  3,  tit.  3,  §  60,  84.     Young  y.  Procurators  of  Bailie 

Court  of  Leith,  Dec.  2l8t,  1765.  Stewart  y.  Earl  of  Dundonald,  Feb.  7th, 

1753.    Thomson  y.  M'Caile,  Feb.  14th,  1770.   And  cases  cited  m  Mor.  yoce 

Piactum  Illicitum.    G.  Cockbum  y.  Creditors  of  Langton,  July  23rdt  1747* 
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The  prohibition  of  sale  may  be  annexed  to  the  owner- 
ship of  the  property,  as  when  it  is  charged  with  a  fidd 
commissum,  or  with  a  restriction  against  its  alienation. 
It  is  necessary,  however,  that  such  a  prohibition  should 
be  annexed  to  the  property  itself,  and  be  sealed  with  the 
same  solemnities  as  are  requisite  for  the  valid  transport 
of  the  property  itself.  If  the  owner  had  merely  con- 
tracted a  personal  obligation  not  to  alienate  it,  a  sale  in 
contravention  of  that  obligation  would  not  be  invalid, 
although  it  would  subject  him  to  a  personal  action  at  the 
suit  of  those  who  had  a  right  to  have  it  per- 
formed, (a) 

The  civil  law  does  not  treat  a  sale  as  invalid,  because 
the  thing  which  is  the  subject  of  it  is  not  the  vendor's 
property.  "  Non  solium  vendi  potest  res  venditoris  pro- 
pria, sed  et  rem  alienam  distrahere  quem  posse,  nulla 
dubitatio  est ;  nam  emptio  est  et  venditio ;  sed  res  emp- 
tori  auferri  potest."  (J) 

If  he  sell  that  which  belongs  to  another,  he  cannot 
transfer  the  dominion  of  it  to  the  purchaser,  and  the  true 
owner  may  recover  it  at  any  time  before  the  latter  has 
acquired  a  title  by  tisticapio.  The  vendor  is  bound  tc 
deliver  that  which  is  sold,  and  he  remains  liable  in  da- 
mages to  the  purchaser  if  the  latter  be  evicted,  (c) 

If  the  property  sold  be  held  in  common,  the  sale  by 

Karnes,  Jvly  10th,  1745.  Earl  of  Caithness  y.  Sinclair,  Kilk.  399.  Blair 
V.  Freebaim,  July  22nd,  1737.  Wilson  v.  Falconer,  Dec.  7th,  1759.  Thom- 
son V.  Dove,  Feb.  I6th,  1811.  Stewart  v.  Miller,  decided  in  the  House  of 
Lords,  Feb.  25th,  1802, 1  Bell's  Com.  125,  note.  Brodie  v.  Campbell,  Jan. 
26th,  1715.  Young  v.  Thompson,  Feb.  9th,  1759.  Dalrymple  v.  Shaw, 
Feb.  Ist,  1786.  Haldane  v.  De  Maria,  March  6th,  1812.  CommissionerB 
of  Customs  V.  Morrison,  Nov.  27th,  1723.  Mor.  9533.  Bain  v.  Anderson 
July  16th,  1745.  Duncan  v.  Thomson,  Feb.  8th,  1776.  M'Lean  v.  Swoid! 
Dec.  5th,  1780.    2  Kent's  Com.  466. 

(a)  Cod.  Communia  de  Legatis,  lib.  6,  tit.  43 ;  and  De  Condict.  ob 
Causam  Datorum,  Cod.  4,  tit.  6.  Gtoenewegen,  ad  h.  tit.  1.  3.  Voet.  hb. 
18,  tit.  1,  n.  15.    Resp.  Jurisp.  Holl.  part  3,  voL  2,  Cons.  338.,' 

(b)  Dig.  lib.  18,  tit.  1, 1.  28. 
<c)  Voet,  lib.  18,  tit.  1,  n.  14. 
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the  vendor  can  only  extend  to  and  transfer  the  dominmm 
of  his  own  share  or  interest,  (a) 

This  rule  is  followed  in  the  other  codes  which  are 
founded  on  the  civil  law.  (h) 

The  doctrine  of  the  courts  of  equity  in  England  is, 
that  if  a  person  take  upon  himself  to  contract  for  the  sale 
of  an  estate,  and  is  not  absolute  owner  of  it,  nor  has  it  in 
his  power  by  the  ordinary  course  of  law  or  equity  to 
make  himself  so,  though  the  owner  offer  to  make  the 
seller  a  title,  yet  the  court  will  not  compel  the  buyer  to 
take  it,  for  every  seller  ought  to  be  a  bona  fide  con- 
tractor, (c)  Thus,  where  a  bond  fide  vendor  has  not  a 
title  to  the  estate,  the  court  will  not,  in  favour  of  the 
purchaser,  decree  an  impossibility,  but  will  leave  the 
purchaser  to  his  remedy  at  law  upon  the  articles ;  {d) 
and  although  he  must  necessarily  obtain  a  verdict  if  he 
have  recourse  to  law,  yet  he  would,  in  most  cases,  obtain 
nominal  damages  only,  for  a  purchaser,  as  a  general 
rule,  is  not  entitled  to  any  compensation  for  the  fancied 
goodness  of  his  bargain  which  he  may  suppose  he  has 
lost,  (e) 

But  where  the  purchaser  is  willing  to  take  the  title 
such  as  it  is,  the  received  opinion  is,  that  the  purchaser 
may  elect  to  take  the  title  such  as  it  is,  although  no 
injury  would  be  sustained  by  him  in  case  the  agreement 
were  not  executed,  {f)  Where,  however,  the  convey- 
ance would  be  not  merely  void,  but  might  embarrass 

(fl)  Voet,  lib.  18,  tit  1,  n.  14. 

(fi)  Voet,  ib.  L.  19>  tit.  5,  Part.  6.  Gomez,  de  Empt.  lib.  2,  Var.  n.  8. 
Febrero,  lib.  2,  tit.  4,  c.  2,  §  6.  Potbier,  Tr.  de  Vente,  part  I,  n.  7.  Tr. 
des  Oblig.  n.  133,  136.    Erskine,  b.  3,  tit.  3,  §  9. 

(c)  Tendring  y.  London,  2  £q.  Ca.  Abr.  680,  pi.  9.  See  10  Ves.  jnn. 
315 ;  and  1  Jac.  and  Walk.  421.  Armiger  v.  Clarke,  Bunb.  111.  Hamilton 
v.  Grant,  3  Dow,  33.    Sugd.  Vend  and  Pur.  207. 

(J)  Crop  V.  Norton,  2  Atk.  74.  9  Mod.  233.  Cornwall  v.  William  Colles, 
P.  C.  390.    Benet  College  v.  Carey,  3  Bro.  C.  C.  390. 

(e)  Flureau  v.  Thomhill,  2  Blackat.  1078 ;  and  see  3  Bos.  and  PuU.  167. 
Brig's  Case,  Palm.  364.    Sugd.  Vend,  and  Pur.  208. 

(/)  Sugd.  ib.  209,  210.    HameU  t.  YeUding,  2  Scbo.  and  Lef.  549. 
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persons  claiming  under  the  same  title  as  the  seller, 
equity  would  refuse  its  aid.  (a) 

It  has  been  determined,  that  where,  at  the  time  of 
the  contract,  the  purchaser  is  fully  aware  that  the  vendor 
cannot  execute  the  agreement,  and  consequently  camiot 
enforce  the  performance  of  it,  there  the  agreement  must 
be  presumed  to  have  been  executed  under  a  mistake, 
and  the  purchaser  cannot  insist  upon  a  performance  as 
to  the  interest,  to  which  the  vendor  may  be  actually 
entitled,  (b) 

The  doctrine  of  the  courts  of  the  United  States  is, 
that  if  there  be  no  ingredient  of  fraud,  and  the  purchaser 
be  not  evicted,  the  insufficiency  of  the  title  is  no  ground 
for  relief  against  a  security  given  for  the  purchase  money, 
or  for  rescinding  the  purchase  and  claiming  restitutioa 
of  the  money.  The  party  is  remitted  to  his  remedies  at 
law,  on  his  covenants  to  insure  the  title,  (c)  It  has  ac- 
cordingly been  held,  that  so  long  as  the  buyer  is  in  the 
peaceable  and  undisturbed  possession  of  the  thing  sold, 
he  cannot  withhold  payment  on  the  plea  of  a  want  of 
title  in  the  vendor,  (ei) 

If  there  has  been  no  fraud,  and  the  purchaser  has  not 
taken  the  precaution  to  secure  himself  by  proper  cove- 
nants, he  has  no  remedy  for  his  money  if  the  sale  prove 
defective,  (e)  But,  on  the  other  hand,  the  courts  of 
equity  of  South  Carolina  will  allow  a  party  whose  title 
is  defective,  in  a  case  without  warranty,  to  recover  back 
the  purchase  money,  (f) 

(fl)  See  fillard  v.  Lord  Llandaff;  1  Ball  and  Beatty,  244.  O'Roarke  t. 
Percival,  2  Ball  and  Beatty,  56.     Sugd.  Vend,  and  Parch.  210. 

(&)  Lawrenson  v.  Butler,  1  Scho.  and  Lef.  13.  See  Mortlock  v.  BuUer, 
10  Ves.  jun.  292.     1  Sugd.  Vend,  and  Purch.  305. 

(e)  Abbott  y.  Allen,  2  Johns.  Ch.  Rep.  519*  Barkhamsted  ▼.  CaM, 
5  Conn.  Rep.  528.    Bom  y.  Reeyes,  19  Martin's  Louis.  Rep.  235. 

(d)  Frisbie  y.  Holfinagle,  11  Johns.  Rep.  50.  Uoyd  y.  Jewell,  1  Crreen- 
leafs  Rep.  552.  See  idso  Wrinkle  y.  Tyler,  15  Martin's  Louis.  Rep.  111. 
Greenleaf  y.  Cook,  2  Wheat.  Rep.  13. 

(e)  Fh)st  y.  Ramond,  2  Cain's  Rep.  188.  Abbott  y.  Allen,  2  Johns.  Ch. 
Rep.  523.    Gouyemeur  y.  Blmendorf,  5  Johns.  Ch.  Rep.  84. 

(/)  Tucker  y.  Gordon,  4  £q.  Rep.  S.  C.  53,  58.    2  Kent's  Com.  472, 473. 
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The  Code  Civil  treats  as  an  absolute  nullity  the  sale  of 
a  thing  belonging  to  another,  but  entitles  the  purchaser 
to  recover  damages  if  he  were  ignorant  that  it  was  the 
property  of  another,  (a) 

There  is  no  contract  of  sale  and  purchase  when  the  one 
party  in  ignorance  purchases  that  which  is  his  own  pro- 
perty.  He  acquires  a  right  in  that  case,  to  recover  from 
the  vendor  any  part  of  the  purchase  money  which  has 
been  paid  by  him.  ^^  Suae  rei  emptio  uon  valet,  sive 
sciens  sive  ignorans  emi."  (6) 

*'  Sed  si  ignorans  emi,  quod  solvero  repetere  potero, 
quia  nulla  obUgatio  fait."  (J) 

It  is,  however,  perfectly  consistent  with  this  rule,  that 
when  his  property  is  subject  to  some  defect  in  conse- 
quence of  a  right  real,  or  only  claimed  by  the  vendor, 
that  the  owner  may  purchase  that  right. 

^^  Rei  suse  emptio  tunc  valet,  cina  ab  initio  agatur, 
ut  possessionem  emat,  quam  fort^  venditor  habuit,  et  in 
judicio  possessionis  potior  esset."  (c) 

'^  Existimo  posse  me  id,  quod  meum  est,  sub  con- 
ditione  emere,  quia  fort^  speratur  meum  esse  de- 
sinere.'*  (d) 

The  doctrine  of  the  English  law  is,  that  if  a  person 
having  a  right  to  an  estate  purchase  it  of  another 
being  ignorant  of  his  own  title,  equity  will  compel 
the  vendor  to  refand  the  purchase  money  with  interest 
from  the  time  of  bringing  the  bill,  although  no  fraud 
appears,  (e) 

The  civil  law  did  not  allow  the  sale  of  a  succession, 
until,  by  the  death  of  the  ancestor  or  testator,  it  had  de- 
volved on  the  heir.  It  considered  the  sale  of  an  ex- 
pectant inheritance,  during  the  life  of  the  ancestor,  to  be 

(a)  Art  1599.  9)  Dig.  lib.  18,  tit.  1,  L  16. 

(c)  Dig.  ib.  L  34,  5  4.  (d)  lb.  1.  61. 

(e)  Biogbam  v.  Bingbam,  1  Ves.  126.  See  Lansdown  v.  Laiwdown, 
Mose.  364.  Saunders  v.  Lord  Annesley,  2  Scbo.  and  Lef.  101.  Leonard 
▼.  Leonard,  2  Ball  and  Beatty,  171.    1  Sugd.  Vend,  and  Purch.  253. 
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contra  bonos  moresy  and,  indeed,  there  cannot  be  such  a 
thing  as  a  succession  or  heir,  whilst  the  testator  or  an- 
cestor is  living,  (a) 

**Si  hereditas  venierit  ejus  qui  vivit,  aut  nuUus  sit, 
nihil  esse  acti :  quia  in  rerum  natura  non  sit  quod 
venierit."  (5) 

Such  sales  were  interdicted  by  the  law  of  France,  (c) 

By  the  coutume  of  Normandy  the  children  or  des- 
cendants were,  during  the  lifetime  of  the  parent,  pro- 
hibited from  making  any  disposition  by  sale,  mortgs^e, 
or  gift  of  that  part  of  the  succession  or  legitime  which  the 
coutume  gave  them. 

"  La  propriete  du  tiers  de  Timmeuble  destine  par  la 
coutume  pour  le  douaire  de  la  femme,  est  acquis  aux 
enfans  du  jour  des  epousailles,  et  ce  pour  les  contrats  de 
mariage  qui  se  passeront  par  ci-apr^s  ;  et  neanmoins  la 
jouissance  en  demeure  au  mari  sa  vie  durant,  sans  toute- 
fois,  qu'il  le  puisse  vendre,  engager  ne  hypotequer; 
comme  en  parite  les  enfans  ne  pourront  vendre,  hypo- 
tequer ou  disposer  du  tiers  avant  la  mort  du  p^re,  et 
qu'ils  n'ayent  tons  renonce  a  la  succession."  {d) 

This  article  of  the  coutume  was  subsequently  altered. 
It  leaves  the  contract  void  only  as  it  affected  the  heirs. 
It  remained  a  charge  on  any  other  property  which  be- 
longed to  the  child.  **  Le  contrat  par  lequel  les  enfans 
du  vivant  de  leur  p^re,  ou  autre  ascendant,  ont  vendu  et 
hypoteque  le  tiers  h,  eux  destin6  par  la  coutume  est  execu- 
toire  sur  les  autres  biens  presens  et  k  venir,  et  non  sur 
ledit  tiers,  en  quelque  main  qu'il  puisse  passer,  meme  de 
I'heritier  du  fils,  ni  sur  leur  personne."  (e) 

The  Code  Civil  expressly  prohibits  the  sale  of  the  suc- 
cession of  a  person  still  living,  even  with  his  consent.  {/) 

(a)  Perez.  Cod.  lib.  4,  tit.  39>  n.  1. 

(b)  Dig.  lib.  18,  tit.  4,  1.  7.     Voet,  ad  hunc  tit.  n.  1.    Gomez,  lib.  2, 
Var.  Res.  c.  2,  n.  3,  5.     L.  13,  tit.  5,  Part.  5.     Feb.  b.  2,  tit.  4,  c.  2,  n.  8. 

(c)  Pothier,  Tr.  de  Vente,  part  6,  c.  3,  n.  527.    Merlin,  tit.  Succession, 
Renonciation  de  Succession  Future. 

(ji)  Art.  399.  (0  Art.  85,  Reglements,  1666.  Qf)  Art.  1600. 
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Even  those  codes  which  adopt  the  civil  law  have  re- 
laxed the  rule,  by  admitting  in  marriage  settlements 
contracts  respecting  the  future  succession  which  may 
devolve  on  one  or  both  of  the  contracting  parties,  (a) 

In  England  the  heir  of  a  family,  dealing  for  an  ex- 
pectancy in  that  family,  is  distinguished  from  ordinary 
cases.  An  unconscionable  bargain  made  with  him  is  not 
only  looked  upon  as  oppressive  in  the  particular  instance, 
and  therefore  avoided,  but  as  pernicious  in  principle, 
and  therefore  repressed,  (b) 

The  sale  of  reversions  is  discountenanced,  inasmuch 
as  it  affords  facilities  for  taking  an  undue  advantage  of 
the  distressed  and  necessitous  circumstances  of  the 
heir,  and  from  its  obvious  tendency  to  induce  him 
to  shake  off  his  father's  authority,  and  to  encourage  his 
extravagance,  (c) 

The  circumstance  of  the  heir  being  unprovided  for  will 
not  prevail  much  in  the  purchaser's  favour :  the  remote- 
ness or  uncertainty  of  the  interest  is  not  material  if  the 
terms  be  unreasonable,  nor  can  much  stress  be  laid  upon 
the  purchaser  incurring  the  risk  of  the  loss  of  his  money, 
in  case  the  heir  die  before  he  come  into  possession ;  nor 
will  the  acquiescence  of  the  seller,  during  the  con- 
tinuance of  the  same  situation  in  which  he  entered  into 
the  contract,  prejudice  him.  (d) 

The  adequacy  of  the  consideration  is  considered  with 
reference  to  the  time  of  the  contract,  and  not  to  the 
event,  and  the  burden  lies  on  the  purchaser  in  these 


(a)   1  Bankton,  b.  1,  tit.  11,  n.  10. 

(6)  Per  Lord  Thurlow,  1  Bro.  C.  C.  10.    See  Nott  v.  Hill,  1  Vem.  167, 

2  Vem.  27.    Berney  v.  Pitt,  2  Vem.  14.    Earl  of  Ardglasse  v.  Miuchamp, 
1  Vem.  237.    Twisleton  v.  Griffith,  1  P.  Wms.  310.    Cumyn  v.  Milner, 

3  P.  Wms.  293  n.  (C).    1  Sugd.  Vend,  and  Pur.  264. 

(c)  Sir  John  Bamardiston  v.  Lingood,  2Atk.  133.  Bangh  v.  Price,  1  Wils. 
320.  Gwynne  v.  Heaton,  1  Bro.  C.  C.  1.  Beraal  v.  Donegal,  3  Dow,  133. 
Blakeney  v.  BagoU,  3  Bligh,  N.  S.  237-  Ck>le  v.  Gibbons,  3  P.  Wms.  290. 
1  Sugd.  Vend,  and  Pur.  264. 

(rf)  Gowland  v.  De  Faria,  17  Ves.  jun.  20. 
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cases,  to  show  that  a  full  and  adequate  consideration  was 
paid,  (a) 

A  court  of  equity  protects  even  those  who  are  not  heirs 
when  selling  such  reversionary  interests,  (b)  Although 
such  reversionary  interests  are  blended  with  property  in 
possession,  yet  if  the  bulk  of  the  property  be  rever- 
sionary,  the  whole  contract  will  be  set  aside,  (c) 

But  a  band  fide  sale  of  a  reversionary  estate  cannot  be 
set  aside,  whether  the  vendor  be  an  heir  or  not,  (d)  un- 
less fraud  or  imposition  be  expressly  proved,  or  be  im- 
plied from  the  inadequacy  of  the  consideration,  or  other 
circumstances  attending  the  sale,  (e)  although  in  a  late 
case  it  was  deemed  sufficient,  to  avoid  the  contract,  that 
the  consideration  was  not  equal  to  the  calculated  value 
in  the  tables.  (/)  If  the  bill  be  delayed  for  a  great 
length  of  time,  (g)  or  the  vendor,  with  fiill  notice  of  all 
the  circumstances,  and  of  his  right  to  set  aside  the  con- 
tract, confirm  the  purchase,  the  court  will  not  relieve.  (A) 

Property,  which  at  the  time  of  sale  is  the  subject  of  a 
suit  which  is  then  pending,  and  the  object  of  which  suit 
is  to  vest  the  property  in  another  person  than  the 
vendor,  cannot  be  alienated,  so  as  to  exempt  the  pur- 
chaser from  being  bound  by  the  sentence  or  judgment 
which  may  be  ultimately  pronounced  in  that  suit. 

^*  Lite  pendente,  actiones  quae  in  judicium  deduct» 

(a)  Growland  v.  De  Faria,  ubi  sup.  Evans  v.  Griffith,  Fanner  v.  WardeD. 
17  Ves.  24,  dted.  Medlicott  v.  O'Donel,  1  Ball  and  Beatty,  136.  Ken- 
dall y.  Beckett,  2  Rnss.  and  Myl.  88.    1  Sugd.  Vend,  and  Par.  264. 

(b)  Wiseman  v.  Beake,  2  Vem.  121.    Cole  v.  Gibbons,  3  P.  Wms.  290. 
(e)  Lord  Portmore  v.  Taylor,  4  Sim.  182. 

«    (d)  Dews  ▼.  Brandt,  Sel.  Ca.  Cha.  8 ;  and  1  Bro.  C.  C.  6. 

(e)  Nieols  v.  Gould,  2  Ves.  422.  Gwynne  v.  Heaton,  1  Bn>.  G.  C.  1. 
Peacock  v.  Evans,  16  Ves.  612.  Ryle  ▼.  Bniwn»  13  Face,  75S.  Loid 
Portmore  ▼.  Taylor,  4  Sim.  182. 

(/)  Gowlandv.  De  Faria,  17  Ves.  20. 

(g)  Moth  V.  Atwood,  5  Ves.  845 ;  but  see  Roche  ▼.  O'Brien,  1  Ball  and 
Beatty,  330. 

(A)  Cole  V.  Gibbons,  3  P.  Wms.  290.  Chesterfield  v.  Janssen,  1  Atk. 
301,  2  Ves.  549.  See  Baugh  v.  Price,  1  Wils.  320.  Morse  t.  Royal, 
12  Ves.  355.    Roche  v.  O'Brien,  1  Ball  and  Beatty,  330. 
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sunt,  Tel  res  pro  quibus  actor  k  reo  detentis  intendit,  in 
conjunctam  personam  vel  extraneam,  donationibus,  vel 
emptionibus,  vel  quibuslibet  aliis  contractibus,  minimi 
transferri  ab  eodem  actore  liceat ;  tanquam  si  nihil  factum 
sit,  lite  nihilominus  peragenda."  (a) 

*^  Litigiosa  res  est,  de  cujus  dominio  causa  moretur 
inter  possessoremet  petitorem  Judiciaria  conyentione/'(^) 

It  is  not,  however,  to  be  inferred  from  hence  that  the 
'  sale  is  ipso  jure  void.  It  depends  on  the  issue  of  the  suit 
whether  the  purchaser  can  retain  the  property  which  he 
has  purchased.  If  the  vendor  Mis  in  it,  the  purchaser 
is  bound  to  deliver  it  up  to  the  party  who  has  recovered, 
and  no  new  suit  is  necessary.  The  rule  is,  pendente  lite 
nifnl  innoveiur. 

This  doctrine  prevails  on  the  continent.  It  is  treated 
of  under  the  title  of  vitium  litigiogum.  The  jurists  of 
Scotland  adopt  the  terms  of  the  civil  law,  litigious  and 
litigiosity.  (c) 

The  same  doctrine  is  adopted  by  the  law  of  England. 
The  mere  pendency  of  a  suit  will  not  prevent  the  de- 
fendant from  selling  the  property,  the  subject  of  the 
suit,  but  the  purchase  will  in  no  manner  affect  the  right 
of  the  plaintiff,  except  so  far  as  it  may  be  necessary  to 
go  against  the  purchaser,  if  he  obtain  a  transfer  of  the 
legal  estate,  (ji)  If,  however,  the  plaintiff  have  only  a 
defeasible  estate,  the  defendant  may  exercise  his  right 
to  put  an  end  to  it,  notwithstanding  the  pendency  of  the 
suit.  Therefore,  if  a  man  make  a  voluntary  settlement, 
and  the  person  claiming  under  it  file  a  bill  against  the 
settlor  to  have  the  trusts  performed,  yet  the  defendant 
may  defeat  the  plaintiff's  right  by  selling  the  estate  to  a 

(a)  Ck>d.  lib.  8,  tit.  37,  L  2.    Dig.  lib.  44,  tit.  6,  de  litigiosis,  L  3. 

(5)  Cod.  lib.  8,  tit  37*  L  1. 

(c)  L.  13,  tit.  7>  Part.  3.    Feb.  lib.  2,  tit.  4,  c.  2,  §  7.    2  Bell't  Com.  152. 
MnUer'B  Pirompt.  tit  Res  litigiosa. 

id)  Metcalfe  ▼.  Pnlyertolty  before  the  Vice  Chancellor,  Aug.  10th,  1813. 
See  1  Yes.  and  Beam.  180.    2  lb.  200.    2  Sugd.  Vend,  and  Pur.  282. 
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purchaser  during  the  pendency  of  the  suit.  The  same 
observation  applies  to  a  settlement  with  a  power  of  revo- 
cation. The  settlor,  the  defendant,  may  revoke  the 
settlement,  although  a  suit  is  depending  for  carrying  it 
into  execution,  (a) 

Litigiosity  is  defined  by  Mr.  Bell  to  be  an  implied 
prohibition  of  alienation  to  the  disappointment  of  an  ac- 
tion, or  of  diligence,  the  direct  object  of  which  is  to  at- 
tain the  possession,  or  to  acquire  the  property  of  a  par- 
ticular subject,  (b) 

^  The  effect  of  it  is  analogous  to  that  of  inhibition.  It 
tacitly  supplies  the  place  of  that  diligence  in  all  real 
actions ;  and  inhibition  itself,  when  begun,  but  not  yet 
completed,  requires  the  aid  of  litigiosity  to  give  it  effect 
during  such  reasonable  time  as  the  law  deems  sufficient 
for  bringing  the  proceedings  to  completion,  (c) 

In  the  civil  law  litigiosity  did  not  begin  until  the  li- 
tiscontestation, that  is,  until  the  parties  joined  issue  in 
the  trial.  ''  Fit  autem  litigiosa  litis  contestatione  non 
sold  denunciatione,  ne  res  vendatur,  licet  creditori  inter- 
dixerit  debitor,  ne  pignus  vendatur,  et  is  tamen  ven- 
diderit,  nee  sola  in  jus  vocatione,  long^  minus  sola  libelli 
oblatione  Principi  facta.  Jure  tamen  novo  in  action- 
ibus  realibus  inter  possessorem  et  petitorem  res  liti- 
giosa fit  judiciaria  conventione,  vel  precibus  Principi  ob- 
latis  et  judici  insinuatis,  ac  per  eum  future  reo  cognitis, 
antique  jure  circa  actiones  in  personam  baud  inmm- 
tato.''  (cO 

In  England  the  service  of  a  subpoena  is  not  a  suffi- 
cient lis  pendens^  unless  a  bill  be  filed,  but  when  the  bill 
is  filed,  the  lis  pendens  begins  from  the  service  of  the  sub- 
poena, (e)     The  question  must  relate  to  the  estate,  and 


(a)  S.  C.  2  Sugd.  Vend,  and  Pur.  283. 

(6)  2  BeU's  Com.  152.  (c)  lb. 

(d)  Voet,  lib.  44,  tit.  6,  n.  1.    Cod.  lib.  8,  tit.  37, 1.  1,  §  4.    Dig.  lib.  44, 
tit.  6, 1.  1.    Menoch.  de  Prsesumt.  lib.  2,  pmsumt.  97- 

(e)  Anon.  1  Vern.  318.    2  Sugd.  Vend,  and  Pur.  283. 
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not  merely  to  money  secured  upon  it,  (a)  but  a  bill  to 
perpetuate  the  testimony  of  witnesses,  and  to  establish  a 
will,  is  a  sufficient  lis  pendens,  (b) 

To  afifect  a  purchaser,  it  has  been  said  that  there 
ought  to  be  a  close  and  continued  prosecution  of  the  lis 
pendens y  (c)  and  this  is  required  by  Lord  Bacon's 
rule,  (d) 

Although  a  bill  is  dismissed,  yet  a  party  purchasing 
after  the  dismissal  will  be  deemed  a  purchaser  pendente 
lite^  if  an  appeal  be  afterwards  brought  in  the  House  of 
Lords,  since  it  was  still  a  question  whether  the  bill  was 
rightly  dismissed,  and  the  parties  thus  having  notice  must 
take,  subject  to  all  the  legal  and  equitable  consequences. 
It  was  not  necessary  to  decide,  in  the  case  referred  to, 
whether  such  a  purchase  was  by  force  of  the  supposed  lis 
pendens y  made  with  implied  notice  of  the  adverse  title,  (e) 

A  purchaser  pendente  lite^  filing  his  supplemental  bill, 
goes  into  the  court  pro  bono  et  maloj  and  will  be  liable 
to  all  the  costs  in  the  proceedings  from  the  beginning  to 
the  end  of  the  suit,  {f)  and  he  will  not  be  admitted  to 
examine  the  justice  of  a  former  decree,  but  will  be  bound 
by  the  prior  proceedings,  {g) 

In  Scotland  the  mere  citation  of  the  debtor  is  not  alone 
sufficient  to  prohibit  the  public  from  contracting  with 
him.  (A) 

There  is  litigiosity  in  all  real  actions  for  recovering 
the  property  or  possession  of  lands,  as  in  an  action  of  the 
nature  of  a  declarator  of  property,  or  in  an  action  for  a 

(a)  Worsley  ▼.  Earl  of  Scarborough,  3  Atk.  392. 

(b)  Garth  v.  Ward,  2  Atk.  174. 

(c)  Preaton  ▼.  Tubbin,  1  Vem.  286. 

(d)  Biahop  of  Winchester  v.  Paine,  11  Yes.  194.  See  Kinsman  v.  Kins- 
msm,  1  Taml.  399;  but  see  Style  v.  Martin,  1  Ch.  Cas.  150.  Sugd. 
Vend,  and  Pur.  2  toL  282. 

(e)  Gore  v.  Stackjxiole,  per  Lord  Redesdale,  1  Dow.  31. 

if)  See  1  Atk.  89,  and  Gaskell  v.  Durdin,  2  Ball  and  Beatty,  167. 
ig)  Finch  v.  Newnham,  2  Vem.  216.    2  Sug.  Vend,  and  Purch.  282,3. 
(A)  Morrison  v.  AUardes,  decided  after  a  hearing  in  presence,  March 
8th,  1787,  Fac.  CoU.^M.  8335.    2  Hailes,  1006. 
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reduction  of  a  sale,  and  the  successful  pursuer  of  th 
reduction  was  found  entitled  to  recover  the  lands  against 
creditors  who  had  lent  money  to  the  defender  on  he- 
ritable bonds,  nay,  even  against  a  person  who  had  pur- 
chased the  lands  from  his  creditors,  (a) 

The  possibility  of  this  nextis  upon  property  being  over- 
looked by  creditors  and  purchasers,  and  the  severity  of 
its  effects,  forbids  undue  delay  in  such  cases.  No  limits 
have  been  fixed  to  the  moraj  though  it  would,  at  least, 
appear,  that  if  the  action  were  allowed  to  sleep,  it  would 
be  held  as  relinquished,  so  as  to  give  effect  to  an  alien- 
ation by  the  defender,  (b) 

The  effect,  however,  of  the  lis  pendens  expires  upon 
the  conclusion  of  the  action  by  final  decree,  unless  an 
appeal  is  entered  in  the  House  of  Lords,  in  which  case 
the  litigiosity  remains  in  force  during  the  dependence 
of  the  proceedings  there.  After  decree,  the  pursuer 
must  proceed  to  immediate  diligence,  so  as  to  begin  a 
new  course  of  litigiosity,  or  he  must,  by  inhibition,  pro- 
tect himself  from  the  intermediate  operations  of  the  de- 
fender, (c) 

This  doctrine  is  extended  to  diligence,  and  assisted  by 
the  Second  branch  of  the  statute  1621,  c.  18. 

The  statute  gives  the  effect  of  litigiosity  to  an  inhi- 
bition from  the  time  of  serving  it,  but  only  on  condition 
of  the  registration,  &c.,  being  duly  completed.  (c2) 
The  expression  *•  serving  inhibition"  includes  exe- 
cution against  the  public,  as  well  as  against  the  in- 
dividual, (e) 

Adjudication  is  more  favoured  than  a  common  action 
in  respect  to  the  commencement  of  the  litigiosity. 
While  land  was  attached  by  apprizing,  the  process  be- 

(a)  Menzies  against  M'Harg,  Jan.  9th,  1760,  Fac.  CoU.  M.  14,165. 

(b)  Duchess  of  Douglas  against  Scott,  July  26th,  1764.     Kamea'  Set 
Dec.  287.    M.  8390.    But  see  the  case  of  Menzies  against  M'Harg. 

(c)  2  Bell's  Com.  152,  3. 

(d)  Gartshore  against  Sir  James  Cockbum,  March  8th,  1686.    Harcane, 
n.  639.    M.  1051.  (e)  Stair,  b.  4,  tit.  35,  §  21. 
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gan  by  denouncing  the  lands,  which  being  a  public  act 
of  proclamation,  both  upon  the  lands  and  at  the  market 
cross,  was  held  a  sufficient  prohibition  to  the  public,  (a) 
An  adjudication  does  not,  like  a  common  action,  lose 
the  quality  of  litigious  by  decree ;  it  still  continues  to 
run  its  course  as  a  diligence  till  recorded  and  completed 
into  a  real  right.  If  not  recorded  within  sixty  days,  it 
loses  all  effect.  If  so  recorded,  the  public  have  a  fair 
intimation  of  the  nextis  formed  upon  the  property,  (b) 

In  a  competition  between  an  adjudger,  whose  right  is 
completed  merely  by  a  charge  against  the  superior,  and 
an  infeftment  on  a  voluntary  conveyance  granted  before 
the  adjudger's  proceedings  have  been  commenced,  the 
infeftment  prevails.  Where  adjudication  has  been  com- 
menced before  a  voluntary  conveyance  is  granted,  it 
seems  that  a  charge  to  the  superior  is  sufficient  to  pre- 
serve the  litigious  prohibition  in  force  during  the  legal, 
and  the  adjudger  need  not  proceed  to  obtain  infeft- 
ment. (c) 

But  if  the  adjudger  has  not  himself  charged  the  su- 
perior, and  has  no  other  completion  of  his  diligence  than 
in  virtue  of  the  statute,  a  communication  of  the  benefit  of 
another  adjudger's  charge,  as  being  within  the  year  and 
day,  will  not,  it  seems,  produce  the  same  effect,  for  the 
statute  was  intended  to  have  effect  amongst  the  ad- 
judgers  only,  and  not  to  extend  to  other  creditors,  (d) 

From  the  expiration  of  the  legal,  the  adjudger  must 
proceed  directly  to  make  his  right  real  by  infeftment. 
But  as  an  infeftment  is  necessary  only  in  case  the  right 
of  the  creditor  adjudger  is  to  continue  real,  and  his  debt 
not  to  be  paid  off,  the  creditor  cannot  be  held  bound  to 

(a)  1672,  c.  10,  M'Kenzie's  Obs.  2  Pari.  Cha.  2,  aets.  3,  c.  19.  Menzies, 
2l8t  of  January,  1682.     Pres.  Falc.  10.    M.  8376.    Ersk.  4».  2,  tit  12,  $  41. 

ib)  2  Bell's  Com.  154. 

(c)  Hamilton  v.  M'Culloch,  July  2l8t,  1627»  Diet.  1689*  Wallace  ▼. 
Barclay,  Dec.  8th,  1736.    Diet.  8388. 

{d)  Ducheas  of  Douglas  v.  Scott,  July  26th,  4764,  Diet.  2833.  2  Bell's 
Com.  154. 
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take  infeftment  until  he  knows  with  certainty  whether 
it  be  necessary  for  him  to  do  so.  It  seems  just  that 
the  quality  of  litigious  should  continue  for  a  reason- 
able time  after  the  expiration  of  the  legal,  that  the  cre- 
ditor may  obtain  a  declarator  of  expiry  and  infeft- 
ment. (a) 

Litigiosity  is  also  induced  by  an  action  of  sale  and 
ranking,  which  is  an  adjudication  for  the  general  benefit, 
and  must,  therefore,  be  armed  with  the  common  quality 
of  litigiosity.  It  seems  to  be  held,  that  the  edictal  ci- 
tation in  the  sale  is  sufficient  to  infer  litigiosity,  not  only 
to  the  effect  of  preventing  voluntary  alienations,  but  even 
of  stopping  extraordinary  acts  of  administration,  such  as 
the  letting  of  long  leases,  (b) 

The  civil  law  further  restrained  the  sale  of  litigated 
rights  by  permitting  the  party  whose  right  was  pur- 
chased to  relieve  himself  from  the  claim  by  paying  the 
purchaser  the  sum  for  which  he  had  purchased,  (c) 

A  similar  principle  was  adopted  by  the  law  of 
France,  (d) 

According  to  the  Code  Civil,  (e)  the  person  against 
whom  a  right  in  litigation  is  ceded  may  have  himself 
acquitted  by  the  cessionary  on  paying  him  the  actual 
price  of  the  cession,  with  the  expences  and  legal  costs, 
and  with  interest  from  the  day  on  which  the  party  to 
whom  it  was  ceded  has  paid  the  price  of  such  cession 
made  to  him. 

The  thing  is  deemed  in  litigation  so  soon  as  there  is  a 
process  and  contest  upon  the  ground  of  right,  (f) 

The  preceding  prohibition  is  not  applied  to  the  ces- 
sion, (^f)  to  a  coheir  or  joint  owner  of  the  right  ceded,  or 

(a)  2  BeU'B  Com.  155. 

(jb)  York  Buildings  Company  against  Fordyce^  July  7th,  1778.  6  Fae. 
Coll.  46  and  49.  House  of  Lords,  April  l6tli,  1779.  Diet.  8380.  Erskine^ 
b.  2,  tit.  12,  §j65. 

(c)  Cod.  lib.  4,  tit.  35, 1.  22. 

id)  Pothier,  Tr.  du  Contrat  de  Vente,  p.  6,  c.  4,  q.  584  et  seq. 

(e)  Art.  1699.  (/)  Art.  1700.  (^)  Art.  1701. 
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where  it  has  been  made  to  a  creditor  in  payment  of  that 
which  is  due  to  him,  or  to  the  possessor  of  the  heritage, 
subject  to  the  right  in  litigation,  (a) 

The  sale  or  cession  of  a  right  or  property,  the  subject 
of  a  suit,  assumes  another  character,  if  it  be  made  to  one 
who  sustains  the  character  of  judge,  advocate  or  procu- 
rator of  the  person  who  is  suing  for  the  recovery  of  it. 
Contracts  of  this  description,  pacta  de  quota  litis ,  were 
severely  condemned  by  the  civil  law,  and  by  those  codes 
which  are  founded  on  it.  Such  transactions  are  treated 
by  the  Dutch,  Spanish,  and  French  jurists  as  illegal,  (h) 

In  England,  by  the  32nd  Hen.  VIII.  c.  9,  no  person 
is  allowed  to  buy  or  sell  any  pretended  title,  unless  the 
seller,  or  the  persons  from  whom  he  claims,  have  been 
in  possession  of  the  estate,  or  of  the  reversion  thereof,  or 
taken  the  rents  thereof,  for  a  year  before  the  sale,  unless 
the  purchaser  is  in  lawful  possession,  in  which  case  he 
may  buy  in  any  pretended  title,  and  he  will  not  in  any 
case  be  affected,  unless  he  bought  with  notice,  (c) 

An  attempt  was  made  to  apply  this  statute  to  a  con- 
tract by  a  person,  who  was  himself  only  entitled  under 
an  agreement  for  the  purchase  of  the  estate.  But  it  was 
held  not  to  apply  to  such  a  contract.  Upon  a  sale  of  an 
interest  under  a  contract,  the  seller  becomes  a  trustee  for 
the  second  purchaser,  and  the  second  purchaser  is,  with- 
out entering  into  a  covenant,  bound  to  indemnify  him 
against  any  costs  incurred  in  proceedings  for  his  benefit. 
The  court  not  only  considers  it  not  unlawful,  but  com- 
pels him  to  permit  his  name  to  be  used  for  the  benefit  of 
the  second  purchaser,  {d) 

(a)  Code,  art  1699,  1700,  and  1701. 

(6)  Dig.  lib.  50,  tit.  13,  de  Extraord.  Cogn.  L  1,  §  13 ;  lib.  2,  tit.  14,  de 
Pactis,  1.  53;  lib.  17,  tit.  1,  Mandat.  1.  6.  Cod.  lib.  2,  tit.  14,  ne  liceat. 
and  lib.  2,  tit.  13,  de  Procuratorib.  Voet,  lib.  2,  tit  14,  n.  18.  Febrero, 
lib.  2,  tit.  4,  c.  3.    Dnvergier,  Tr.  de  la  Vente,  tit.  6,  e.  2. 

(c)  See  4  Rep.  26  a.  Bac.  Abr.  tit.  Maintenance,  £.  Hitchins  v.  Lan- 
der, Coop.  34. 

(d)  Wood  V.  Griffith,  Feb.  12th,  1818.  MS.  Sugd.  Vend,  and  Purch. 
562.     Williams  v.  Protheroe,  5  Bing.  309.    3  Yo.  and  Jerv.  129. 
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A  conveyance  by  a  party  out  of  possession,  and  with 
an  adverse  possession  against  him,  is  void,  according  to 
the  law  of  Connecticut,  Massachusetts,  Vermont,  Mary- 
land, Virginia,  North  Carolina,  Indiana,  and  of  most  of 
the  other  states.  In  Pennsylvania,  Kentucky,  and  Ten- 
nessee, the  doctrine  does  not  prevail,  and  a  conveyance 
by  a  disseisee  would  seem  to  be  good,  and  pass  to  the 
third  person  all  his  right  of  possession,  and  of  property, 
whatever  it  might  be.  (a) 

In  Connecticut,  by  the  Colony  Act  of  1727,  the  seller 
forfeited  half  the  value  of  the  land.  In  Massachusetts, 
the  penalty  in  the  statute  of  32  Hen.  VIIL  had  never 
been  adopted,  though  the  principle  of  the  common  law 
is  assumed  that  such  a  conveyance  is  void.  (&)  In  In- 
diana such  a  conveyance  is  held  void  at  common  law.  (c) 

In  New  York,  the  purchase  of  land  pending  a  suit 
concerning  it  is  champerty^  and  the  purchase  is  void  if 
made  with  a  knowledge  of  the  suit,  and  not  in  consum- 
mation of  a  previous  bargain,  (d) 

In  Massachusetts  there  is  no  statute  on  the  subject, 
but  champerty  is  considered  an  offence  at  common 
law.  (e) 

The  statutes  of  Westminster  1,  c.  25,  Westminster  2, 
c.  49,  and  particularly  the  statute  of  28  Edw.  I.  c.  11, 
established  that  doctrine,  which  became  incorporated 
into  the  common  law.  The  substance  of  those  statutes 
was  made  part  of  the  statute  law  of  New  York  in  1788, 
and  by  the  New  York  Revised  Statutes,  (/)  to  take  a 
conveyance  of  land,  or  of  any  interest  therein,  from  a  per- 
son not  in  possession  while  the  land  is  the  subject  of  con- 
troversy by  suit,  and  with  knowledge  of  the  suit,  and 

(a)  Stoever  v.  Whitman,  6  Binney's  Rep.  420.  Act  of  Tennessee,  1805, 
ell.  2  littell,  393.  Allen  v.  Smith,  1  Leigh's  Vii^.  Rep.  231.  4  Kenfs 
Com.  449.  (b)  5  Pick.  Rep.  348. 

(c)  Fite  V.  Doe,  1  Blackford's  Rep.  127. 

id)  4  Kent's  Com.  449.    8  Johns.  Rep.  479. 

(e)  Dane's  Abr.  vol.  6,  p.  741,  §  4. 

(/)  Vol  2,  691,  §  5. 
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that  the  grantor  was  not  in  possession,  is  declared  to  be 
a  misdemeanor.  The  same  principle  which  would  ren- 
der the  purchase  of  a  pretended  title  void,  would  apply 
with  much  greater  force  to  a  purchase  while  the  title  to 
the  land  was  in  actual  litigation,  (a) 
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in  the  United  States. — The  incapacity  of  persons  under  interdict. 
— ^Husband  and  Wife. — ^Aliens. — Incapacity  from  the  relation  in  which 
the  parties  stand  to  each  other. — Prohibition  of  the  civil  law  applied  to 
those  invested  with  civil  and  military  authority,  and  to  judges  and  officers 
of  the  courts. — To  what  extent  these  prohibitions  are  retained. — The 
incapacity  of  tutors,  guardians,  and  others,  qui  diiena  negoHa  genaU,  under 
the  dvil  law. — ^Law  of  Holland,  Spain,  England,  and  Scotland. — ^The 
civil  law  permitted  the  prohibited  persons  to  make  purchases  at  pubUe 
sales,  or  from  co-guardians. — This  relaxation  is  not  admitted  by  the  law 
of  England  or  Scotland. — ^United  States. 

It  has  been  the  policy  of  the  several  systems  of  juris- 
prudence  which  are  here  considered,  to  prevent,  or  at 
least  subject  to  the  control  of  the  supreme  authority  of 
the  state,  the  acquisition  of  immoveable  property  by 
ecclesiastical  and  lay  corporations.  Charles  the  Fifth,  by 
an  edict  of  the  19th  of  October,  1520,  prohibited  the 
purchase  of  immoveable  property,  allodial  or  feudal,  by 
monasteries  or  churches,  without  the  previous  licence 
of  the  sovereign,  (b) 

(a)  4  Kent's  Com.  p.  449. 

(h)  Flacit.  H<^  tol.  3,  p.  396.     Voet,  lib.  18,  tit.  1,  n.  11.     Perez.  Cod. 
lib.  1,  tit.  2»n.  11. 
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In  France,  churches,  communities,  chapters,  colleges, 
convents,  &c.,  were  designated  gens  de  mamrmorte. 
*'  Gens  setema,  eadem  perpetu6  permanens,  quasi  in  ea 
nemo  unquam  moriatur."  By  the  ancient  constitu- 
tion of  that  kingdom,  they  could  neither  acquire  nor 
hold  any  immoveable  property,  (a) 

At  length  this  incapacity  was  so  far  removed,  that 
they  might  acquire  and  hold  it,  provided  they  previously 
obtained  the  licence  of  the  king.  This  licence  was 
termed  amortissement^  amartizamentum.  A  revision  of 
the  ordinances  of  France  relative  to  these  institutions 
was  made  by  the  edict  of  August,  1749,  and  the  decla- 
ration of  the  20th  of  July,  1762,  and  26th  of  May,  1774. 

The  Code  Civil  gives  eflFect  to  dispositions  by  gift  or  by 
will,  in  favour  of  hospitals,  poor  of  townships,  or  estab- 
lishments of  public  utility,  so  far  only  as  they  are  au- 
thorized by  an  imperial  decree.  They  are  to  be 
accepted  by  the  administrators  of  such  townships  or 
establishments,  after  being  thereto  duly  authorized.  (6) 

A  similar  policy  was  adopted  in  Spain.  These  com- 
munities have  no  capacity  to  acquire  and  hold  property, 
unless  it  be  conferred  on  them  by  the  express  authority 
of  the  sovereign.  They  possess  a  very  limited  power  of 
disposing  of  such  property  as  they  are  permitted  to 
acquire  and  hold.  This  limitation  regards  not  merely 
the  nature  and  value  of  the  property  which  they  can 
alienate,  but  also  the  interest  in  it  which  they  can 
transfer,  (c) 

In  England,  corporations  are  rendered  incapable  of 
purchasing  lands  without  the  king's  licence ;  and  this 
restriction  extends  equally  to  ecclesiastical  and  lay  cor- 
porations, and  is  founded  upon  a  succession  of  statutes, 
from  Magna  Charta,  9  Hen.  III.,  to  9  Geo.  II.,  which 
took  away  entirely  the  capacity  which  was  vested  in 

(a)  Dumonlin,  sur  I'Art  51  de  la  Cout  Paris. 

(b)  Art.  910,  937 .  (c)  L.  12,  tit.  5,  lib.  1,  Nov.  Rec. 
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corporations  by  the  common  law.  (a)  The  statutes  are 
known  by  the  name  of  the  Statutes  of  Mortmain. 

The  parishioners,  or  inhabitants  of  any  place,  or  the 
churchwardens,  are  incapable  of  purchasing  lands  by 
those  names,  (b) 

But  it  seems  that  in  London,  the  parson  and  church- 
wardens are  a  corporation  to  purchase  lands,  (c)  And 
churchwardens  and  overseers  are  enabled,  by  statute 
law,  (d)  to  purchase  a  workhouse  for  the  poor,  but  this 
is  merely  as  trustees,  and  does  not  affect  the  general 
rule  of  law.  (e) 

In  Scotland,  feudal  subjects  granted  in  donation  to 
churches,  monasteries,  or  public  corporations,  for  reli- 
gious, charitable,  or  public  uses,  are  said  to  be  given  in 
mortmain,  or  mortified ;  since  all  casualties  must  neces- 
sarily be  lost  to  the  proprietor,  where  the  vassal  is  a 
corporation  which  never  dies,  (f) 

The  purposes  for  which  lands  had  been  given  to  the 
church  in  the  time  of  Popery,  were,  after  the  Reforma- 
tion, considered  superstitious,  and  the  lands  declared  to 
belong  to  the  crown  by  the  act  of  annexation,  (g)  At 
the  present  day,  the  only  lands  which  continue  mortified 
to  the  church  are  the  manses  and  glebes  of  parochial 
ministers,  which  are  appropriated  to  the  use  of  the  re- 
formed clergy.  But  mortifications  may  still  be  granted 
in  favour  of  hospitals,  either  for  the  subsistence  of  the 
aged  and  infirm,  or  for  the  maintenance  and  education 
of  indigent  children,  or  in  favour  of  universities,  or  other 
public  lawful  societies,  to  be  holden  in  blanch  or  in  feu 
farm.  But  as  the  superior  loses  the  casualties,  lands 
cannot  be  mortified  without  the  superior's  consent,  (h) 
and  the  Barons  of  the  Exchequer,  upon  this  ground, 


(a)  Co.  litt.  99  a.  (b)  lb.  3  a. 

(c)  Warner's  Case,  Cro.  Jac.  532.     Hargrave's  n.  (4)  to  Co.  litt.  3  a. 
(rf)  9  Geo.  1,  c.  7,  5  4.  (e)  2  Sugd.  Vend,  and  Pur.  105. 

</)  Cr.  Ub.  1.      Dieg.  10,  §  35.  (^f)  1587,  c.  29. 

(k)  Cr.  lib.  1.      Dieg.  11,  §  21. 


458 


CONFLICT  OP  LAWS. 


refuse  to  pass  signatures  of  lands  in  favour  of  corpora- 
tions, that  so  the  crown-revenue  may  not  be  impaired 
by  the  loss  of  its  casualties,  (a) 

The  Statutes  of  Mortmain  do  not  extend  to  the  colo- 
nies of  Great  Britain,  (ft) 

They  have  not  been  re-enacted  in  New  York  ;  and 
the  only  legal  check  to  the  acquisition  of  lands  by  cor- 
porations, consists  in  those  special  restrictions  contained 
in  the  acts  by  which  they  are  incorporated,  which  usually 
confine  the  capacity  to  purchase  real  estate  for  the 
specified  and  necessary  objects ;  and  to  the  force  to  be 
given  to  the  exception  of  corporations  out  of  the  statute 
of  wills,  which  declares  that  all  persons,  other  than 
bodies  politic  and  corporate,  may  be  devisees  of  real 
estate,  (c) 

The  Statutes  of  Mortmain  are  in  force  in  the  state  of 
Pennsylvania.  In  the  other  states,  it  is  understood,  that 
they  have  not  been  re-enacted,  or  acted  on ;  and  the 
inference  from  the  statutes  creating  corporations,  and 
authorizing  them  to  hold  real  estate  to  a  certain  limited 
extent,  is,  that  the  corporations  created  by  the  statutes 
of  the  United  States,  cannot  take  and  hold  real  estates 
for  purposes  foreign  to  their  institution,  (d) 

A  corporation  may  take  a  mortgage  upon  land  by  way 
of  security  for  loans  made  in  the  course,  and  according 
to  the  usage  of,  its  lawful  operations,  or  in  satisfac- 
tion of  debts  previously  contracted  in  the  course  of 
dealing,  (e) 

Another  class  of  persons  incapable  of  selling,  are  those 
who  are  placed  under  interdict.  Curators,  guardians, 
and  generally  those  entrusted  with  the  care  and 
administration  of  the  property  of  others,  cannot  sell. 

(a)  Erskine,  b.  2,  tit.  4,  $  10  and  11. 

(b)  Attorney  Gen.  v.  Stewart,  2  Meriv.  143. 

(c)  32  Hen.  8,  c.  1.    N.  Y.  Rev.  Stat.  voL  2,  57>  S  9-    2  Kenf  8  Com.  283. 

(d)  First  Parish  in  Sutton  v.  Cole,  3  Pick.  Rep.  ^2. 

(e)  Silver  Lake  Bank  v.  North,  4  Johns.  Ch.  Rep.  370.     Baird  v.  Bank 
of  Washington,  11  Serg.  and  Rawle,  411. 
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In  some  cases,  curators,  guardians,  and  Ofdiers,  receive 
authority  to  sell  the  property  thus  intrusted  to  them. 

The  nature  of  that  authority,  and  the  circumstances 
under  which  it  is  granted,  will  be  considered  in  a  sub- 
sequent chapter. 

The  nature  of  the  incapacity  resulting  from  the  rela- 
tion of  husband  and  wife,  and  of  that  incident  to  the 
status  of  alien,  has  been  already  considered. 

The  parties  may  be  subject  to  a  disability  to  purchase 
from,  or  sell  to  each  other,  in  consequence  of  that  re- 
lation between  them,  which  imposes  on  the  one  a  duty 
of  protecting  the  interest  of  the  other,  from  the  fiBiithiul 
discharge  of  which  duty  his  own  personal  interest  may 
withdraw  him. 

In  this  conflict  of  interests  the  law  wisely  interposes. 
It  acts,  not  on  the  possibility  that  in  some  cases  the 
sense  of  that  duty  may  prevail  over  the  motives  of  self- 
interest,  but  it  provides  against  the  probability  that  in 
many  cases,  and  the  danger  in  all  cases,  that  the  dictates 
of  self-interest  will  exercise  a  predominant  influence, 
and  supersede  that  of  duty. 

It  therefore  prohibits  a  party  from  purchasing  on  his 
own  account,  that  which  hils  duty  pr  trust  requires  him 
to  sell  on  account  of  another,  and  from  purchasing  on 
account  of  another,  that  which  he  sells  on  his  own  ac- 
count. In  effect,  he  is  not  allowed  to  unite  the  two 
opposite  characters  of  buyer  and  seller,  because  his  in- 
terests, when  he  is  the  seller  or  buyer  on  his  own 
account,  are  directly  conflicting  with  those  of  the  person 
on  whose  account  he  buys  or  sells.  "  Venditor  vendit 
quam  maximo,  emptor  emit  quam  minimo  potest/' 

This  prohibition  is  enforced  in  every  system  of  juris- 
prudence. It  was  originally  extended  to  those  who,  by 
means  of  the  civil  or  military  authority  with  which  they 
were  invested,  might  exercise  an  influence  in  purchasing 
at  a  less  price,  or  selling  at  a  higher  price  than  would 
have  been  obtained,  if  they  had  not  interposed. 
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^'  Non  licet  ex  officio,  quod  administrat  quis,  emere 
quid  vel  per  se,  vel  per  aliam  personam  :  alioquin  non 
tantiim  rem  amittit,  sed  et  in  quadruplum  convenitur, 
secundum  constitutionem  Severi  et  Antonini.  Et  hoc 
ad  procuratorem  quoque  Caesaris  pertinet.  Sed  hoc  ita 
se  habet,  nisi  specialiter  quibusdam  hoc  concessum 
est/'  (a)  "  Milites  prohibentur  praedia  comparare  in  hia 
provinciis,  in  quibus  militant,  prseterquam  si  patema 
eorum  fiscus  distrahat."  (b) 

Cicero,  in  his  oration  against  Verres,  has  given  the 
principle  on  which  this  prohibition  was  founded.  ^*  Quae 
fuit  causa,"  he  asks,  '^  cur  tam  diligenter  nos  in  pro* 
vinciis  ab  emptione  removerent  ?  Haec  judices,  qu6d 
putabant  ereptionem  esse,  non  emptionem,  ciim  venditori 
suo  arbitratu  vendere  non  liceret."  (c) 

These  prohibitions,  in  the  full  extent  to  which  they 
formerly  existed,  have  now  fallen  into  disuse,  but  there 
still  continues  an  incapacity  in  the  judge,  or  even  the 
ministerial  officers  of  the  court,  by  whose  sentence  the 
property  was  decreed  to  be  sold,  to  become  the  pur- 
chasers of  it.  (d) 

*'  Judex,  cujus  auctoritate  bona  proscribuntur,  itemque 
exceptor,  quem  graphiarium  vulgo  dicimus,  rect^  ho- 
dieque  a  licitando  arcentur,  ut  Papo  et  Mornacius  adno- 
tarunt.  Ciim  enim  ipsi  sint,  qui  vel  decretum  interponunt, 
vel  literas  decreti  expediunt,  non  poterunt  rem  sub 
hasta  pendentem  sibi  addicere,  ne  contra  regulam  juris 
in  rem  suam  auctores  fiant.  Hoc  amplii!ls  Stylus  curiae 
provincialis,  vetat  etiam  procuratores,  executores,  alios- 
que  justitiae  ministros  per  se,  vel  per  subjectam  personam 
licitari,  si  judicis  auctoritate  res  debitoris  hastae  subji- 

(a)  Dig.  lib.  18,  tit.  1,  n.  46. 

{Jb)  lb.  lib.  49,  tit.  16, 1.  9.    Cod.  de  Contract  Jadic.  lib.  1,  tit.  53.    Perei. 
ad  h.  tit. 

(c)  Cicero  in  Verrem,  oratio  sezta.    Perez.  Cod.  lib.  1,  tit  53,  n.  2. 

(d)  Perez,  ib.     Cod.  lib.  1,  tit.  53.    Groenewegen,  ad  h.  tit.  and  ad  Cod. 
lib.  4,  tit.  65,  and  Dig.  lib.  49.  tit.  16. 
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ciantur  :  idque  ne  per  fraudem  eorum  res  minoti  pretio 
projiciantur ;  si  contrk  fecerint,  extra  ordinem  pu- 
niuntur."  (a) 

"  Porr6,  qua  ratione  procuratores,  executores  et  ap- 
paritores  vetantur  licitari,  eadem  ratione  submovit 
edictum  urbanum  proeconem,  et  scribam  auctionis,  item- 
que  circuitorem  ilium,  qui  per  compita  auctiones  denun- 
tiat.  Sunt  enim  et  his  suse  queedam  artes,  et  veteratoria 
calliditas,  qua  instructi  facile  minimo  pretio  res  auferre 
possint."  (b) 

They  were  not  allowed  to  purchase,  even  at  a  public 
auction.  ^^  Non  soliini  ad  hastam  accedere  vetantur, 
verum  etiam  in  privatis  et  voluntariis  auctionibus  licitare 
prohibentur/'  (c) 

They  would  become  auctares  in  res  suas ;  or,  as  Voet 
observes,  '^  si  emerint,  dum  ipsi  suo  fungentes  officio 
earn  vendiderunt  aut  vendi  jusserunt,  atque  ita  ipsi 
emptores  simul  ac  venditores  essent/'  (d) 

In  France,  an  Ordinance  of  Charles  the  Fifth,  1 356, 
prohibited  judges,  advocates,  and  procurators  from 
taking  the  cession  of  a  right  which  was  in  litigation 
in  any  of  the  courts  in  which  they  practised.  They 
forfeited,  not  only  the  property  thus  acquired,  but  were 
liable  to  costs  and  damages.  It  was  further  enforced 
by  the  Ordinances  of  Francis  the  First,  1535,  and  Louis 
the  Thirteenth,  1629. 

By  the  Code  Civil,  (e)  judges,  their  substitutes,. ma- 
gistrates composing  the  public  ministry,  secretaries, 
officers,  advocates,  official  defenders  and  notaries,  are 
prohibited  from  becoming  cessionaries  of  suits,  rights, 

(a)  Matth.  de  Auct  lib.  1.  c.  10,  n.  3, 4.  (6)  lb.  n.  6, 

(c)  Matth.  ib.     Christin.  Decis.  torn.  2,  decis.  86.     Zypa.  Not.  Beig.  Sed 
neque,  p.  65.      Voet,  lib.  IS,  tit.  1,  n.  10. 

id)  Voet,  lib.  18,  tit.  1,  n.  10.    Dig.  non  licet,  1.  46,  §  h.  t. 

Ce)  Art.  1596,  7.     Dnvergier,  Tr.  de  la  Vente,  tit.  6.    .  Code  de  Proced. 
art.  713,  965.    Toullier,  liv.  1,  tit.  10,  des  Personnea,  n.  1230. 
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and  actions  in  litigation  which  are  cognizable  by  the 
tribunal  within  the  jurisdiction  of  which  they  exercise 
their  functions,  under  pain  of  nullity,  and  of  costs  and 
damages,  (a) 

The  law  of  Spain  contains  a  similar  prohibition.  (A) 
Bv  an  act  of  the  Parliament  of  Scotland,  1594,  c.  220, 
it  is  declared,  ^^  That  in  time  cumming  it  sail  not  bee 
leisum  to  onie  lordes  of  the  session,  ordinar  or  extra- 
ordinar,  advocates,  clerkes,  writters,  their  servandes,  or 
ony  uther  member  of  the  College  of  Justice,  or  ony 
inferiour  judgements  within  this  realme,  their  deputes, 
clerkes,  or  advocates,  directly  or  indirectly,  be  them- 
selves or  ony  uthers  in  their  names,  to  their  behove  or 
utility :  To  buy  ony  lands,  teinds,  rowmes,  or  posses- 
siones  quhilkis  ar  dependand  in  controversie  or  question 
betwixt  ony  parties,  or  has  been  dependand  and  not  as 
zit  decided :  Quhilkis  gif  they  or  ony  of  them  do  and 
contraveens  the  premises,  the  said  lordes  of  session,  ad- 
vocates, clerkes,  writters,  their  servandes,  or  ony  uther 
member  of  the  College  of  Justice,  or  ony  inferiour 
judgements  within  this  realme,  their  deputes,  clerkes, 
and  advocates,  sail  amit  and  tine  their  office,  place,  aQd 
all  privileges  and  immunities  bruiked  or  that  may  be 
bruiked  be  them  be  virtue  thereof. " 

It  was  found  that  '^  an  advocate  may  buy  land,  al- 
though the  matter  be  depending  by  process,  notwith- 
standing the  act  of  parliament  upon  that  subject, 
because,  by  the  act,  it  is  found  that  the  contravenor 
hereof  shall  tine  his  office  and  privilege,  but  not  his 
action."  (c)  And  the  same  view  has  been  taken  of  the 
statute  in  a  series  of  later  cases,  although  it  has  been 
repeatedly  urged  that  transactions  of  this  nature  are  null 
by  implication,  in  consequence  of  the  prohibitory  terms 


(a)  Art.  1597.  (b)  Fcbrcro,  lib.  2,  th.  4,  c.  3. 

(c)  Colt  V.  Ciuminghamy  Mor.  9495 ;  Stair,  b.  1,  tit.  14,  n.'2. 
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of  the  statute,  and  that  the  loss  of  office  was  a  super- 
added penalty*  (a) 

The  value  of  this  prohibition  is  most  felt,  and  its 
application  is  more  frequent,  in  the  private  relations  in 
whieh  the  vendor  and  purchaser  may  stand  towards  each 
other. 

The  civil  law  lays  down  the  rule,  that  the  tutor  or 
guardian  cannot  purchase  the  property  of  his  ward. 
"  Tutor  rem  pupilli  emere  non  potest."  (6) 

It  lays  down  another  rule,  which  implies  a  similar 
prohibition.  ^'  Tutor  in  rem  suam  auctor  fieri  non 
potest.'*  {d) 

It  has  not  confined  the  rule  to  tutors,  for  it  adds, 
'^  Idemque  porrigendum  est  ad  similia,  id  est,  ad  cu- 
ratores,  procuratores,  et  qui  negotia  aliena  gerunt."  (d) 

The  terms  in  which  it  is  thus  expressed  are  sufficiently 
comprehensive  to  embrace  all  the  various  relations  in 
which  there  may  arise  a  conflict  between  the  duty  which 
the  vendor  or  purchaser  owes  to  the  person  with  whom 
he  is  dealing,  or  on  whose  account  he  is  acting,  and  his 
own  individual  interest. 

It  is  adopted  in  the  full  extent  of  which  its  terms 
admit  in  the  codes  of  Holland.  *^  Quae  verb  de 
tutoribus  cauta,  ea  quoque  in  curatoribus,  procura- 
toribus,  testamentorum  executoribus  almque  similibtiSf 
qui  aliena  gerunt  negotiay  probanda  sunt."  {e)  It  also 
prevails  in  Spain.  (/)     In  France  the  rule  is  expressed 

(a)  Cunningham  v.  Maxwell,  June  5tli,  1611,  Mor.  9495.  Richardson  v. 
Sinclair,  July  30th,  1635.  Punres  v.  Keith,  Dec.  20th,  1683.  Home  v. 
Eari  of  Home,  Dec.  15th,  1713.  Diet.  224.  Mowat  v.  M'Lellan,  July  6th, 
1625.  Earl  of  Home  v.  Home,  July  30th,  1678.  Forbes  v.  Bean,  July  30th, 
1774,  cited  in  Brown's  Law  of  Sale,  p.  196. 

(Jb)  Dig.  lib.  18,  tit.  1,  L  34. 

(c)  Yinnius,  ad  Inst.  lib.  1,  tit.  21,  23. 

(ji)  Inst.  lib.  1,  tit.  21,  23.  Dig.  lib.  18,  tit. ),  1. 34,  $  7.  Noodt,  Opera, 
tom,  2,  tit.  de  Cont.  Empt.  p.  396. 

(e)  Voet,  lib.  18,  tit  1,  n.  9.  Chij.  ad  lib.  4,  Cod.  torn.  10,  p.  956. 
Matth.  de  Auct.  lib.  1,  c.  10.    Matth.  de  Admin,  et  Auct.  tut.  disp.  3,  S  23. 

(/)  L.  1,  tit.  12,  lib.  10,  Nov.  Rec.  Greg.  Lopes,  gl.  8, 1. 4,  tit.  6,  p.  5. 
Zoes.  lib.  36,  tit.  8.    Peres,  ad  Cod.  lib.  5,  tit.  59>  n.  12* 
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in  equally  comprehensive  language  by  Pothier.  "  Nous 
ne  pouvons  acheter,  ni  par  nous-memes,  ni  par  personnes 
interposees,  les  choses  qui  font  partie  des  biens  dont 
nous  avons  Tadministration ;  ainsi  un  tuteur  ne  peut 
acheter  les  choses  qui  appartiennent  a  son  mineur ;  un 
administrateur  ne  peut  acheter  aucune  chose  de  bien 
dont  il  a  Vtidministration.''  (a) 

The  Code  Civil  has  adopted  it.  Guardians  cannot 
purchase  the  property  of  those  of  whom  they  have  the 
guardianship,  nor  agents  the  property  with  the  sale  of 
which  they  are  charged,  (b) 

This  prohibition  is  equally  directed  against  a  purchase 
made  by  the  guardian,  curator,  &c.,  through  the  inter- 
vention of  a  third  person,  ^^per  personam  interpo* 
sitam."  (c) 

The  civil  law,  and  the  codes  founded  on  it,  although 
they  have  not  been  followed  in  this  respect  by  other 
systems  of  jurisprudence,  so  far  qualified  this  prohibi- 
tion, as  to  allow  the  guardian,  &c.,  to  purchase  the  pro- 
perty of  his  ward,  ^^  palkm  et  bona  fide,"  at  a  public 
sale.  **  Ciim  ipse  tutor  nihil  ex  bonis  pupilli,  quae  dis- 
trahi  possunt,  comparare  palam,  etbon&  fide  prohibetur: 
mult6  magis  uxor  ejus  hoc  facere  potest."  (rf) 

It  endeavours  to  prevent  the  mischief  to  which  this 
relaxation  of  the  rule  may  lead,  by  requiring  that  such 
purchase  should  be  made  **  palam  et  bona  fide,"  by  the 
guardian  himself,  and  not  * '  per  interpositam  personam.'' 
"  Sed  si  per  interpositam  personam  rem  pupilli  emerit, 
in  ea  causa  est  ut  emptio  nullius  momenti  sit;  quia  non 
bona  fide  videtur  rem  gessisse.  Et  ita  est  rescriptum 
k  D.  Severe  et  Antonino."  (c) 

(a)  Pothier,  Tr.  du  Contrat  de  Yente,  part.  1,  n.  13.  (6)  Art.  1596- 

(c)  Dig.  lib.  18,  tit.  1,  1.  46.  Ck)d.  lib.  1,  tit.  53.  Matth.  lib.  1,  c.  10, 
n.  13.    Yoet.  lib.  18,  tit.  1,  n.  12. 

(d)  Cod.  lib.  4,  tit.  38,  1.  5.  Groenewegen,  ad  h.  tit.  et  1.  Voet  lib 
18,  tit.  1,  n.  9.  Mattb.  de  Auct.  lib.  I,  c.  10,  n.  1.  Febiero,  lib.  2,  tit  4, 
c.  3.    Potbier,  Tr.  de  la  Vente,  n.  7. 

(e)  Dig.  lib.  26,  tit.  8, 1.  5,  §  3. 
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A  purchase  by  a  guardian  from  his  co-guardian  was 
permitted,  if  it  took  place  publicly  and  bona  fide. 
^^  Item  ipse  tutor  et  emptoris  et  venditoris  officio  fuugi 
non  potest.  Sed  euim  si  contutorem  habeat,  cujus 
auctoritas  sufficit,  proculdubio  emere  potest.  Sed 
si  mal&  fide  emptio  intercesserit,  nuUius  erit  mo- 
mentis  ideoque  nee  usucapere  potest.  San^,  si  suee 
aetatis    factus    comprobaverit    emptionem,    contractus 

valet."  (a) 

The  guardian  might  purchase  at  a  sale  made  at  the 

suit  of  a  creditor,   ''  si  creditor  pupilli  distrahat,  ssque 

emere  bona  fide  poterit.**  (6) 

It  will  be  presently  seen  that  this  relaxation  of  the 
prohibition  has  not  been  admitted  by  the  law  of  Eng- 
land, although  it  is  recognised  in  the  other  codes  which 
liave  been  referred  to. 

It  is  to  be  observed,  that  purchases  made  in  contra- 
vention of  the  preceding  rule,  were  not  absolutely  void. 
The  only  persons  by  whom  they  could  be  impeached 
were  those  for  whose  protection  the  rule  existed,  that  is, 
the  minor,  or  other  person  to  whom  the  property  be- 
longed .  The  guardian  cannot  avoid  the  purchase,  and  if 
the  minor  *^  suae  setatis  factus  comprobaverit  emptionem 
contractus  valet." 

The  doctrine  of  the  civil  law  has  been  applied  by  the 
law  of  England,  with  undeviating  strictness,  to  the 
various  persons  included  under  the  comprehensive  de- 
scription of  those  ''  qui  alienanegotiagerunt." 

From  these  decisions  it  may  be  stated,  that  trustees,  (c) 
unless  they  are  nominally  such,  as  trustees  to  preserve 


(c)  Dig.  lib.  26,  tit.  8, 1.  5,  §  2. 

(6)  Dig.  ib.L5,  §5. 

(c)  Fox  y.  Mackreth,  2  Bro.  C.  C.  400.  4  Bro.  P.  C.  by  Tomlins,  258. 
HaU  T.  NoyeSy  3  Bro.  C.  C.  483.  and  see  3  Ves.  jun.  748.  Killick  v.  Flezney, 
4  Bro.  C.  C.  161.  Whichcote  v.  Lawrence,  3  Ves.  jun.  740.  Campbell  v. 
Walker,  5  Ves.  678.  Whitackre  v.  Whitackre,  Sd.  Cha.  Ca.  13.  6  Ves. 
jun.  630,  note  b.    2  Sugd.  Vend,  and  Pur.  109- 
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contingent  remainders,  (a)  agents,  (6)  commissioners  of 
bankrupts,  (c)  assignees  of  bankrupts,  (rf)  solicitors  to 
the  commission,  (e),  auctioneers,  creditors  who  have 
been  consulted  as  to  the  mode  of  sale,  {f)  or  any  per- 
sons who,  by  their  connection  with  any  other  person,  or 
by  being  employed  or  concerned  in  his  affairs,  have 
acquired  a  knowledge  of  his  property,  are  incapable  of 
purchasing  such  property  themselves,  except  under  the 
restrictions  which  will  shortly  be  mentioned. 

If  an  assignee  purchase  an  estate  sold  under  the  com- 
mission, and  upon  an  accidental  increase  in  the  value  of 
the  property  he  afterwards  sells  it  at  a  considerable 
advance,  he  cannot,  upon  discovering  that  he  ought  not 
to  have  been  the  purchaser,  pay  the  difference  of  the 
sales  to  the  general  fund  of  the  creditors,  {g)  And 
when,  upon  the  sale  of  a  bankrupt's  estate  by  auction,  in 
two  lots,  both  of  the  lots  were  bought  in  by  the  assignee 
without  the  consent  of  the  creditors,  the  lord  chancellor, 
although  there  was  a  profit  on  the  resale  of  one  lot, 
which  was  more  than  equal  to  the  loss  on  the  resale  of 
the  other,  so  that  the  balance  was  in  favour  of  the  estate, 
held  the  assignee  liable  to.  make  good  the  loss  on  the  lot 
which  was  resold  at  a  less  sum,  without  permitting  him 

(ji\  Parkes  v.  White,  11  Vee.  226. 

(6)  York  Buildings  Company  v.  Mackenzie,  8  Bro.  P.  C.  42.  Lowther  t. 
Lowther,  13  Ves.  jun.  95.  Watt  v.  Grove,  2  Scho.  and  Lef.  492.  Whit- 
comb  V.  Minchin,  6  Madd.  91.  Woodhouse  v.  Maredith,  1  Jac.  and 
Walk.  204. 

(c)  £z  parte  Bennet,  10  Ves.  jun-  381.  Ex  parte  DombeU,  Aug.  13, 1806, 
Mont,  notes,  33,  cited.    Ex  parte  Harrison,  1  Buck,  17. 

(d)  Ex  parte  Reynolds,  5  Ves.  jun.  707.  Ex  parte  Lacey,  6  Ves.  jnn. 
625.  Ex  parte  Bage,  4  Madd.  459-  Ex  parte  Badcock,  1  Mont,  and 
Mac.  231. 

ie)  Owen  v.  Foulkes,  6  Ves.  jun.  630,  n.  (b).  Ex  parte  Linwood^ 
Ex  parte  Churchill,  8  Ves.  jun.  343,  cited.  Ex  parte  Bennet,  10  Ves.  jon. 
381.  Ex  parte  Dumbell,  Aug.  13,  1806,  Mont,  notes^  33>  cited.  See  12 
Ves.  jun.  372.    3  Mer.  200. 

(/)  Ex  parte  Hughes,  6  Ves.  jun.  617.  Coles  v.  Trecothick,  9  Ves.  jnn. 
234.     1  Smith's  Rep.  233.    Oliver  v.  Court,  8  Price,  127. 

{g)  Ex  parte  Mcnrgan,  Feb.  24,  1S06,  Mont,  notes,  SI. 
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to  set  ofF  the  profit  gained  by  the  resale^  of  the  other 
lot.  (a) 

The  principle  has  been  extended  to  a  purchase  by  ;m 
attorney  from  his  client,  while  the  relation  subsists,  (6) 
and  to  the  purchase  by  an  arbitrator  of  the  unascer- 
tained claims  of  any  of  the  parties  to  the  reference,  (c) 

The  purposes  for  which  estates  are  vested  in  trustees 
for  sale,  are  generally  either  for  the  benefit  of  creditors, 
of  individuals  sui  juris j  or  of  persons  not  sui  juris. 

Where  a  trustee  for  creditors  purchased  part  of  the 
estate  himself,  it  was  said  by  Lord  Hardwicke,  that,  if  the 
majority  of  the  creditors  agreed  to  allow  it,  he  should  not 
be  afraid  of  making  the  precedent,  (d) 

But  the  authority  of  this  case  was  doubted  by  Lord 
Eldon,  who  said,  that  if  the  trustee  is  a  trustee  for  all 
the  creditors,  he  is  a  trustee  for  them  all  in  the  article 
of  selling  to  others ;  and  if  the  jealousy  of  the  court  arose 
from  the  difficulty  of  the  cestui  que  trust  duly  informing 
himself  what  is  most  or  least  for  his  advantage,  he  had 
considerable  doubt  whether  the  majority  could,  in  that 
article,  bind  the  minority,  (e) 

If  a  trustee,  even  for  a  person  sui  juris^  purchase  in 
the  name  of  another  person,  the  sale  will  be  set  aside,  as 
that  very  circumstance  carries  fraud  on  the  face  of  it.  {f) 

But  it  must  not  be  understood  that  a  trustee  cannot 
buy  from  his  cestui  que  trust ;  the  rule  is,  that  he  cannot 
buy  from  himself,  {g)      If,  therefore,  the  cestui  que  trust 

(a)  Ex  parte  Lewis,  1  Glyn  and  James.  69.    £x  parte  Buxton,  ib.  355. 

(6)  See  Bellew  t.  Russel,  1  Ball  and  BeaUy,  96.  9  Ves.  jun.  296. 
Wright  V.  Proud,  13  Ves.  jun.  138.  And  see  Lord  Selsey  v.  Rhodes, 
2  Sim.  and  Stu.  41.  Williams  v.  Llewellyn,  2  Yoimg  and  Jer. 
68.    Champion  v.  Rigby,  1  Russ.  and  Myl.  539. 

(c)  Blennerhasset  v.  Day,  2  Ball  and  Beatty,  116.  Cane  v.  Lord  Allen, 
2  Dow,  289. 

(d)  Whelpdale  v.  Cookson,  1  Ves.  9.      5  Ves.  jun.  682.  n. 

(e)  6  Ves.  jun.  628.    See  ex  parte  Bage,  4  Madd.  459. 

(/)  Lord  Hardwicke  v.  Vernon,  4  Ves.  jun.  411.  14  Ves.  jun.  504,  and 
see  %  Bro.  C.  C.  410,  n. 

{g)  10  Ves.  jun.  246,  and  see  Ayliffe  v.  Murray,  2  Atk.  58.  Crowe  r. 
Ballard,  3  Bro.  C.  C.  117.     1  Ves.  jun.  215. 
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clearly  discharges  the  trustee  from  the  trust,  and  con- 
siders him  as  an  indifferent  person,  there  is  no  rule 
which  says  that  he  may  not  purchase  of  him,  although 
the  court  will  look  with  a  very  jealous  eye  on  a  trans- 
action of  that  nature ;  (a)  and  to  be  supported,  it  must 
clearly  appear  that  the  purchaser,  at  the  time  of  the  pur- 
chase, had  shaken  off  his  confidential  character  by  the 
consent  of  the  cestui  que  trust,  freely  given  after  full 
information,  and  bargained  for  the  right  to  pur- 
chase. (6) 

So,  an  attorney  is  not  incapable  of  contracting  with 
his  client,  but  the  relation  must  be  in  some  way  dis- 
solved, or  if  not,  the  parties  must  be  put  so  much  at  arm's 
length,  that  they  agree  to  take  the  character  of  purchaser 
and  vendor,  and  it  must  be  examined  whether  all  the 
duties  of  those  characters  have  been  performed.  If  an 
attorney  deal  with  his  client,  he  should  require  him  to 
get  another  attorney  to  advise  with  him  as  to  the  value, 
or,  if  he  will  not,  then  out  of  that  state  of  circumstances 
this  clear  duty  results  from  the  rule  of  equity,  and 
throws  upon  him  the  whole  onus  of  the  case,  that,  if  he 
will  mix  with  the  character  of  attorney  that  of  vendor, 
he  shall,  if  the  propriety  of  the  contract  comes  in  question, 
make  it  manifest  that  he  had  given  his  client  all  that  rea- 
sonable advice  against  himself  that  he  would  have  given 
him  against  a  third  person,  (c)  So,  if  an  attorney  be 
employed  as  agent  in  the  management  of  a  landed  estate, 
he  cannot  deal  with  his  principal  for  that  estate  without 
honestly  communicating  to  the  principal  all  the  know- 
ledge respecting  its  value  which  he  had  acquired  as  his 
agent,  and  unless  he  do  this,  the  contract,  if  questioned, 
cannot  be  supported  {d) 

And  the  same  circumstances  that  will  authorize  a 


(a)  See6  Ves.  jun.627. 2Sugd.  Vend.andPur.  120.      {b)  SeeS  Ves.  jiin.353. 
(c)  Gibson  v.  Jeyes,  6  Ves.  jun.  266,  see  p.  277>  278,  per  Lord  Eldon,  C. 
Wood  V.  Downes,  18  Ves.  jun.  120.    Montesquieu  y.  Sandys,  ib.  302. 
{d)  Cane  v.  Lord  Allen,  2  Dow,  289,  per  Lord  Eldon,  C. 
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trustee  to  contract  for  himself  will  enable  him  to  pur- 
chase as  the  agent  of  another,  (a) 

The  only  mode  by  which  a  trustee  for  a  person  not  mi 
juris  may  be  protected  in  the  purchase  of  an  estate  is,  if 
he  sees  that  it  is  absolutely  necessary  the  estate  should 
be  sold,  and  he  is  ready  to  give  more  than  any  one  else, 
that  a  bill  should  be  filed,  and  he  should  apply  to  the 
court  by  motion  to  let  him  be  purchaser.  This  is  the 
only  way  he  can  protect  himself;  and  Lord  Alvanley 
said,  there  are  cases  in  which  the  court  would  permit  it, 
as  if  the  sum  only  of  £500  was  offered,  and  the  trustee 
will  give  £1000.  (ft) 

Of  purchases  by  trustees,  or  other  prohibited  persons 
in  general,  it  must  be  remarked,  that  the  court  will 
not  permit  them  to  give  up  their  office  and  to 
bid,  as  it  would  lead  to  infinite  mischief.  The  cestui 
que  trust  themselves  can  decide  this,  and  no  court 
can  say  ab  ante  they  will  permit  it,  for  circumstances 
may  exist  at  the  time  of  the  second  sale  that  the  court 
cannot  know,  (c) 

Where  a  person  cannot  purchase  the  estate  himself, 
he  cannot  buy  it  as  agent  for  another,  and  perhaps  can- 
not even  employ  a  third  person  to  contract  or  bid  for  the 
estate  on  the  behalf  of  a  stranger,  (d) 

This  principle  has  been  attended  to  in  the  general  en- 
closure act,  which  renders  commissioners  incapable  of 
purchasing  any  estate  in  the  parish  in  which  the  lands 
are  intended  to  be  enclosed,  either  in  the  names  of  them- 
selves or  others,  until  five  years  after  the  date  and  exe- 
cution of  the  award,  (e) 

A  creditor,  having  taken  out  execution,  may  buy  the 
estate  sold  under  the  execution,  (f) 

(a)  9  Ves.  jnn.  248. 

(if)  CampbeU  v.  Walker,  5  Ves.  jun.  678.     13  Ves.  jim.  601.    See  1  Ball 
and  Beatty,  418. 

(e)  Ex  parte  James,  8  Ves.  jun.  352. 

(d)  See  9  Ves.  jun.  248.    £x  parte  Bennet,  10  Ves.  jun.  381. 

(e)  41  Geo.  3,  c.  109,  i  2. 

(/)  Stratford  v.  Twynam,  1  Jac.  418. 
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The  law  of  Scotland  is  equally  explicit.  Tutors,  or 
their  factors,  are  presumed  to  do  that  for  behoof  of  the 
pupil  which  they  ought  to  do,  and  though  it  be  done 
proprio  nomine ,  it  accrues  to  the  pupil.  And  so  a 
tack  (rease)  of  the  pupil's  rent,  taken  by  the  tutor's 
factor  to  himself  and  his  wife,  was  found  to  accresce  to 
the  pupil.  This  is  presumed  prcesumptione  juris  et  de 
jure,  (a) 

This  principle,  as  it  regards  factors  appointed  bj 
the  Court  of  Session  in  a  sequestration  of  a  land  estate, 
has  been  fortified  by  an  act  of  sederunt^  dated  Dec. 
25th,  1708,  by  which  factors  over  such  estates  are  pro- 
hibited from  *'  buying  in  and  compounding  the  debts  af- 
fecting the  same,"  and  it  is  declared,  that  if  any  such 
purchases  shall  be  made,  they  shall  be  held  equivalent 
to  a  discharge  and  renunciation  of  the  debts,  so  that  the 
lands  and  the  debtor  shall  be  freed  and  disburdened  of 
the  same,  and  fiirther,  that  if  any  abatement  or  gratuity 
shall  be  obtained  from  any  of  the  creditors,  the  benefit 
of  it  shall  accrue  to  the  common  debtor  and  his 
creditors,  (a) 

The  law  of  England  has  not  adopted  that  qualification 
of  the  rule  of  the  civil  law,  which  distinguished  pur- 
chases made  by  tutors  or  others  at  a  public  sale  from 
those  made  at  a  private  sale.  Thus,  in  the  case  which 
has  been  mentioned,  where  the  purchase  of  a  part  of  a 
bankrupt  estate,  made  by  the  solicitor  of  the  assignees, 
was  set  aside,  Lord  Eldon  held,  that  the  circumstance  of 
such  a  purchase  being  made  at  a  public  auction  made 
no  difference  in  the  principle.  (6) 

Mr.  Erskine  seems  to  consider  that  the  law  of  Scot- 
land admitted  of  this  qualification ,  and  he  adds,  that  a  deed, 

(a)  July  18th,  1635,  Edmonston.  March  28th,  1632,  L.  of  LudqohairD 
contra  L.  Haddo.  Stair's  Inst.  b.  1,  t.  6,  §  17.  Bankton,  b.  1,  t.  7,  J  39- 
Ersk.  b.  1,  tit.  7,  §  19.  Crawford  v.  Hepburn,  March  6th,  1767.  Cochran, 
Feb.  17th,  1732.  Wilson  v.  Wilson,  June  26th,  1789.  Kaimes'  Princ. 
Eq.  b.  2,  c.  1,  p.  371,  4th  cd. 

(6)  Ex  parte  James,  8  Ves.  jun.  337. 
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• 

authorized  by  a  quorum  of  the  tutors,  from  which  an  in- 
terest arises  to  a  co-tutor,  who  does  not  concur  in  that. 
deed,  stands  good,  unless  lesion  be  proved,  (a) 

It  has,  however,  been  doubted,  whether,  consistently 
with  decisions  in  analogous  cases,  any  distinction  would 
now  be  made  between  the  purchase  by  a  tutor  buying 
his  ward's  property  by  private  bargain  and  his  buying  it 
at  a  public  sale  by  auction,  or  between  his  purchasing 
it  when  it  is  sold  by  himself  or  his  doing  the  same 
thing  when  it  is  brought  to  sale  by  a  creditor,  (b) 

It  has  been  held,  that  a  commissioner  upon  the  seques- 
trated estate  of  a  bankrupt  cannot  .become  a  purchaser  of 
the  unrecovered  debts  due  to  the  estate,  exposed  to  auc- 
tion under  the  bankrupt  act.  (c) 

The  courts  of  the  United  States  have  adopted  the  doc- 
trine of  the  law  of  England,  in  respect  of  the  purchase 
by  guardians  and  others  of  property  entrusted  to  their 
administration,  (d) 

(a)  Ersk.  b.  1,  tit.  7,  J  19. 

(6)  M'Kellar  y.  Balmain,  March  8th,  1817. 

(c)  lb.    Brown's  Law  of  Sales,  p.  193. 

(d)  3  Kenf  8  Com.  229  et  seq. 
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SECTION  III. 

OF  THE  PRICE. 

It  must  not  be  elusory,  but  serious,  otherwise  the  alienation  will  be 
a  donation,  and  not  a  sale. — Relief  by  the  civil  law  in  respect  of 
inadequacy  of  price. — Enormis  lasio, — General  doctrine  on  this  aabjecl. 
— Admitted  in  the  codes  of  Holland,  Spain,  France,  and,  with  some  alter- 
ations, by  the  Ck>de  Civil. — Doctrine  of  the  law  of  England  and  Scotland. 
— Certainty  of  the  price. — May  be  fixed  by  reference  to  a  third  person. — 
Whether  the  decision  of  the  referee  is  final. — ^Effect  of  leaving  the  price 
to  be  fixed  by  one  of  the  contracting  parties. — The  price  should  consist 
of  money. 

The  next  essential  and  constituent  part  of  the  contract 
of  sale  and  purchase  is  the  price.  If  the  property  is  ex- 
pressed to  be  sold  for  the  price  which  the  vendor's  testator 
had  paid  for  it,  and  the  fact  was,  that  his  testator  had 
paid  nothing  for  it,  having  received  it  as  a  donation,  the 
civil  law  said,  "  videtur  quasi  sine  pretio  facta."  (a) 

There  must  be  a  real  or  serious  price,  and  not  that 
which  is  elusory,  or  merely  nominal.  **  Quum  in  ven- 
ditione  quis  pretium  rei  ponit,  donationis  causa  non  ex- 
acturus,  non  videtur  vendere."  (ft) 

This  rule  is  adopted  by  the  law  of  Holland  (c)  and 
Spain,  (rf) 

Pothier  gives  the  sense  in  which  this  rule  is  to  be  un- 
derstood. "  Est  un  prix  serieux  que  Tacheteur  s'est 
oblige  de  payer,  c'est  ce  qui  resulte  de  la  definition  que 
nous  avons  donnee  du  contrat  de  vente."  (e) 

In  the  case  stated  in  the  rule  of  the  civil  law,  the  pur* 
chaser  "  n'a  jamais  ete  oblige  de  payer  le  prix  portepar 

(a)  Dig.  lib.  18,  tit.  1, 1.  37. 

{b)  Dig.  ib.  1. 36. 

(c)  Voet,  lib.  18,  tit  1,  n.  22. 

id)  Febrero,  lib.  2,  tit.  4,  c.  2,  n.  1,  21. 

(e)  Pothier,  Tr.  du  Cont.  de  Vente,  part  1,  art.  2,  n.  18. 
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Tacte,  puisqu'oQ  suppose  qu'on  lui  en  a  fait  remise  d^ 
le  temps  de  la  confection  de  I'acte,  il  n'y  a  done  pas  de 
prix  veritable,  ni  par  consequent  de  contrat  de  vente/'(a) 

There  is  another  sense  in  which  it  is  to  be  under* 
stood.  The  price  cannot  be  said  to  be  real  or  serious 
when  it  bears  no  proportion  whatever  to  the  value  of  the 
property  sold,  as  if  an  estate,  producing  a  revenue  annu- 
ally of  a  £1000,  were  sold  for  £60.  (b) 

It  is,  however,  wholly  distinct  from  that  inadequacy 
of  price  which  may  constitute  a  ground  for  rescinding 
the  sale.  It  applies  to  a  price  so  wholly  disproportioned 
to  the  value  of  the  property,  that  it  could  never  be  a  con- 
sideration for  the  alienation.  The  alienation  is  founded 
on  some  other  consideration,  and  can  only  be  considered 
as  a  donation. 

When,  however,  the  price  is  elusory,  or  so  entirely 
nominal  as  to  exclude  the  possibility  of  its  having  been 
the  consideration  for  the  transfer,  the  alienation  is  valid 
as  a  donation,  although  not  as  a  sale.  *^  Si  donationis 
causa,  venditionis  simulatus  contractus  est :  emptio  [in] 
sui  deficit  substantia.  Sane  si  in  possessionem  rei,  sub 
specie  venditionis,  causS. donationis,  ut  te  aleretj  induxisti: 
sicut  perfecta  donatio  facile  rescindi  non  potest;  ita  legi, 
quam  tuis  rebus  donans  dixisti,  parere  convenit."  (c) 

The  law  of  Scotland  adopts  this  principle,  {d) 

The  civil  law  permits  the  parties  to  make  as  good  a 
bargain  as  they  can.  *^  In  pretio  emptionis  et  venditionis 
naturaliter,  id  est,  negotiat  ive^^^  or,  '^secundiim  morem 
negotiantium  liceat  contrahentibus  seciroum venire."  (e) 
Yet  it  considers,  that  gross  inequality  between  the  price 
which  has  been  paid  and  the  value  of  the  article  sold 
implies  fraud,  and  on  that  account  allows  the  one  party, 

(a)  Pdthier,  Tr.  da  Cant  de  Vente,  part  1,  art  2; a.  18. 

ih)  Pothier,  ib.  n.  16,  18,  19.  Pardessnfi,  Cours  dd  Droit  Coa^ner. 
torn.  1,  n.  177,  torn.  2, 274.  Merlin,  tit  Vente,  $  1,  art^2^  Dnvergier,  Tr.  de  la 
Vente,  tit  6,  c.  1,  n.  148.    Erakine,  b.  3,  tit.  3,  §  4. 

(c)  Cod.  lib.  4,  tit  38, 1.  3.  (d)  Erskine,  b.  3,  tit  3,  §  4. 

(e)  Dig.  lib.  4,  tit  4,  de  Minoribus,  1. 16,  §  4.    Ntxklt,  Op.  torn.  2,  p.  410. 
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or  his  heirs  if  he  be  dead,  to  call  on  the  other,  either  to 
rescind  the  contract,  and  return  the  purchase  money  and 
the  property  sold,  or  to  reform  and  correct  the  price  by 
paying  for  the  article  its  just  value. 

This  inequality  is  called  enormis  kesioy  and  exists  when 
the  price  paid  by  the  purchaser  is  less  than  half  the  va- 
lue of  the  property  sold,  as  if  the  purchaser  had  paid  £400 
for  that  which  was  worth  £1000,  or  if  the  price  paid 
exceed  its  value  by  more  than  half,  as  when  he  has 
paid  £1600  for  that  which  was  only  worth  £1000.  (a) 

This  relief  can  only  be  obtained  against  the  party  to 
the  contract,  but  not  against  a  third  person,  to  whom  the 
purchaser  may  have  disposed  of  the  property,  unless  he 
was  an  insolvent,  or  unless,  from  the  lowness  of  the  price 
at  which  he  had  bought  it,  or  from  other  circumstances, 
he  became  a  party  to  the  fraud  against  the  original 
vendor,  (b) 

But  it  seems,  even  if  the  second  purchaser  were  not  a 
party  to  the  fraud,  yet  if  the  first  purchaser  were  insol- 
vent, the  vendor  would  obtain  relief  against  the  second 
purchaser,  who  had  paid  less  than  the  value  of  the  pro- 
perty, (c) 

It  is  incumbent  on  him  who  alleges  the  enormis  kesio 
to  prove  it,  because  it  is  not  to  be  presumed,  (d) 

The  property  is  estimated  at  that  which  was  its  value 
at  the  time  and  place  when  and  where  the  contract  was 
entered  into,  and  any  variation  which  may  have  taken 
place  in  the  price  of  similar  property,  or  which  may  pre- 
vail in  the  place  where  the  suit  is  instituted,  cannot  be 
taken  into  consideration,  (e) 

The  defendant  may  elect  to  have  the  contract  entirely 

(a)  Fab.  Cod.  lib.  4,  tit.  30,  def.  2,  21.  Carpz.  Def.  For.  part  2,  const  34, 
def.  6,  7,  8.  Voet,  lib.  18,  tit.  5,  no.  3,  4,  5.  Sande,  Deds.  Fris. 
lib.  3,  tit.  4,  def.  11.  Matth.  de  Auct.  lib.  1,  c.  16,  n.  58.  Perez.  Cod. 
lib.  4,  tit.  44,  n.  5  et  seq. 

(6)  Coyamiv.  Var.  ResoL  lib.  2,  c.  4..   Zoes.  lib.  18,  tit.  5,  n.  28. 

(c)  Voet,  lib.  18,  tit.  5,  n.  6.  (rf)  Voet,  ib.  n.  7. 

(e)  Voet,  ib.  Covarruy.  Var.  Resol.  lib.  2,  c.  4. 
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rescinded.  In  that  case,  the  property  is  on  the  one  side 
to  be  restored,  and  on  the  other  the  price  to  be  returned, 
but  the  purchaser  is  to  be  repaid  any  useful  or  necessary 
expense  which  he  may  in  the  mean  time  have  bond  fide 
incurred,  (a) 

The  purchaser  is  not  bound  to  restore  the  fruits  or  pro- 
fits received  by  him,  or  which  may  remain  in  his  pos- 
session at  the  time  of  the  litis  contestatio.  The  purchaser 
received  them  ex  dominiijure.  The  vendor,  on  his  part, 
is  not  bound  to  pay  interest  on  the  purchase  money,  ex- 
cept from  the  time  of  the  litis  contestatio.  (b) 

This  relief  is  not  admitted  in  the  sale  and  purchase  of 
an  inheritance,  even  although  it  should  not  be  sold  as 
uncertain,  (c)  nor  in  any  of  those  cases  in  which  the  ad- 
vantages of  the  purchase  are,  from  their  very  nature, 
contingent,  (d) 

Neither  is  it  grantable  where  the  price  is  that  which 
the  testator  had  himself  named,  because,  if  he  knew  that 
it  was  less  than  half  the  value  of  the  property,  it  would 
be  presumed  he  intended  to  give  the  difference  to  the 
purchaser,  and  if  he  were  ignorant  of  it,  still  there  is 
no  ground  for  refiising  to  give  effect  to  his  will,  (e) 

It  is  not  admitted  if  the  property  is  sold  at  a  public 
judicial  sale  in  execution  of  a  judgment,  or  at  the  in- 
stance of  the  fisc.  (/) 

But  it  will  be  admitted,  notwithstanding  the  sale  was 
public,  if  it  were  not  made  with  the  solemnities  which 
attend  a  public  sale,  or  without  any  sentence  of  the 
judge,  but  at  the  instance  of  the  owner,  (g) 

(a)  Voet,  lib.  18,  tit.  5,  n.  8. 

{jb)  Faber,  de  error.  Fragmat.  decad.  7,  error.  7*  n.  1 .    Sande,  Decis.  Fris. 
lib.  3,  tit.  4,  def.  12.  Voet,  lib.  18,  tit.  5,  n.  10, 12.  P.  Voet,  de  Mob.  et  Immob. 

(c)  Voet,  lib.  18,  tit.  5,  n.  15. 

(d)  Sande,  Decis.  Fris.  lib.  3,  tit.  4,  def.  15.    Matth.  de  Auct.  lib.  2,  c.  4, 
n.  9,  10,  11.    Voet,  lib.  18,  tit.  5,  n.  15. 

(e)  Voet,  ib. 

(/}  Neostad,  Cur.  Sup.  Decis.  75.    Voet,  lib.  18,  tit.  5,  n.  15. 
(^)  Matth.  de  Auct.  lib.  1,  c.  16,  n.  37.    Sande,  Decis.  Fris.  lib.  3,  tit.  4, 
def.  12.    Voet,  lib.  18,  tit.  5,  n.  16. 


476  CONFLICT  OP  LAWS. 

Neither  is  it  afforded  to  those  who  are  fully  aware  of 
the  just  and  true  value  of  the  property,  but  choose  to 
offer  it  for  sale  at  a  less,  or  buy  it  at  a  greater  price  than 
half  its  value,  (a) 

If  the  property  sold  has,  without  any  fault  of  the  pur- 
chaser, been  destroyed,  the  latter,  if  entitled  to  relief  in 
respect  of  the  kesiOj  may,  nevertheless,  recover  that 
which  he  has  paid,  exceeding  half  the  real  value.  But 
if  the  vendor  has  to  complain  of  the  kssio,  he  is  not  en- 
titled to  any  relief  when  the  property  is  thus  destroyed. 
He  must  be  satisfied  with  the  price  which  he  had  re- 
ceived, and  that  the  destruction  Vhich  has  taken  place 
falls  not  on  him,  but  on  the  purchaser.  If,  however,  the 
purchaser  had  sold  it  for  more  than  he  had  paid,  the 
original  vendor  may  recover  the  diflerence.  (b) 

As  the  sale  of  the  property  by  the  purchaser  deprives 
the  vendor  of  his  right  of  electing,  whether  he  will  take 
back  the  property  or  submit  to  have  the  price  reformed, 
the  purchaser  cannot,  after  such  sale,  obtain  the 
relief,  (c) 

It  has  been  seen,  from  the  preceding  references,  that 
this  doctrine  of  the  civil  law  is  adopted  by  the  law  of 
Holland. 

It  is  part  of  the  law  of  Spain  (d)  and  France,  (e)  The 
remedy  must  have  been  prosecuted  within  ten  years,  (f) 

This  doctrine  has  been  incorporated  into  the  Code 
Civil,  (ff)  so  far  as  it  regards  the  vendor,  where  he  has 
been  wronged  of  more  than  seven-twelfths  of  the  value 
of  the  property,  but  it  is  not  admitted  in  favour  of  the 
purchaser.  (A) 

(a)  Ck>varruv.  lib.  2,  Var.  ResoL  c.  4,  n.  2. 

(ft)  Gomez,  Var.  ResoL  c.  2,  n.  22  et  Beq. 

(c)  Gomez,  ib.    Voet,  lib.  18,  tit.  5,  n.  20. 

id)  L.  56,  tit.  6,  Part.  5 ;  L.  1,  tit.  1 ;  and  L.  2,  tit.  1,  lib.  10,  Nov.  Recop. 
Febrero,  lib.  2,  tit.  4,  c.  2,  §  21,  63.  Gomez,  Var.  Res.  torn.  2,  c.  2,  n.  25, 
26.    Covamiv.  Variar.  Res.  lib.  2,  c.  4,  n.  6. 

(e)  Pothier,  Tr.  du  Cont.  de  Vente,  p.  5,  c.  2,  §  332  et  seq. 

(/)  DupJess.  Tr.  13,  des  Prescript  liv.  2,  §  2.  (g)  Art.  16^4. 

(k)  Art.  1683.    Duvergier,  Tr.  de  la  Vente,  tit.  6,  c.  6,  n.  69. 
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This  remedy  is  barred  by  the  lapse  of  two  years,  reckon- 
ing from  the  day  of  the  sale,  notwithstanding  the  party 
maybe  a  married  woman,  an  absentee,  an  interdicted  per- 
son, or  a  minor,  claiming  under  a  person  of  full 
age  who  has  sold.  It  is  not  suspended  during  the 
continuance  of  the  time  stipulated  by  the  compact  for 
repurchase,  (a) 

Proof  of  the  wrong  cannot  be  allowed  but  by  judgment 
upon  facts  set  forth,  sufficiently  probable  and  sufficiently 
weighty  to  ground  a  presumption  of  the  wrong.  (6) 
And  it  cannot  be  given  but  by  the  report  erf  three 
experts^  or  of  a  majority  of  them  who  have  been  named 
by  the  court  or  by  the  parties,  (c) 

Where  the  action  in  rescision  is  allowed,  the  pur- 
chaser may  elect  either  to  return  the  thing  on  taking 
back  the  price  he  has  paid  for  it,  or  to  retain  the  pro- 
perty on  paying  what  is  deficient  of  the  fair  price,  with 
the  deduction  of  a  tenth  upon  the  whole  price,  {d) 

The  third  person  possessor  has  the  same  right,  saving 
his  warranty  against  his  vendor.  If  the  purchaser 
prefer  retaining  the  property,  and  paying  the  difference, 
he  is  debtor  for  interest  on  the  amount  of  such  differ- 
ence from  the  day  of  the  demand  in  rescision.  But  if 
he  prefer  giving  it  up,  and  receiving  the  price,  he  must 
return  the  profits  from  the  day  of  the  demand.  («) 

The  interest  of  the  price  he  has  paid  is  also  to  be  al- 
lowed him  from  the  day  of  the  same  demand,  or  from 
the  day  of  payment  if  he  has  taken  no  profits,  {e) 

The  relief  is  not  admitted  when  the  sale  has  been 
made  under  the  authority  of  the  law.  {f) 

Neither  is  it  admitted  in  favour  of  a  purchaser,  {g) 

Under  the  preceding  systems  of  jurisprudence,  except 
the  Code  Civil,  (A)  it  is  in  the  power  of  the  party  who 
may  sustain  the  Icesion  to  renounce  this  relief,  not  only 

<fl)  Art.  1676.         (b)  Art.  1677.         (fi)  Art.  1678. 

(A  Art.  1681.         (e)  Art.  1682.         (/)  Art.  1684. 

(g)  Art.  1683.  (A)  Art.  1674. 
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after,  but  even  at  the  time  of  the  sale.  This  renun- 
ciation ought  to  be  special,  and  should  express,  that,  if 
the  price  paid  exceeds  or  is  less  than  half  the  value,  the 
excess  is  relinquished  as  a  donation  to  the  party  who 
might  complain;  In  the  conveyances  under  the 
Spanish  law,  there  is  an  express  renunciation  of  the  law 
of  the  Partidas  which  gives  this  relief,  (a) 

The  Code  Civil  admits  this  relief,  notwithstanding 
there  is  an  express  renunciation  of  the  relief  at  the  time 
of  the  contract,  (ft) 

The  coutume^  of  Normandy  allowed  the  contract  to  be 
rescinded  at  the  instance  of  the  vendor,  but  not  of  the 
purchaser,  where  the  kesion  was  to  an  extent  which  ex- 
ceeded a  moiety  of  the  price.  This  relief  was  obtained 
by  letters  de  rescision.  (c) 

This  remedy  must  have  been  prosecuted  within  ten 
years,  (d) 

By  the  law  of  England  mere  inadequacy  of  price  is 
not  a  sufficient  ground  for  a  court  of  equity  to  refuse  its 
assistance  to  a  purchaser,  {e)  particularly  where  the  es- 
tate is  sold  by  auction,  (f) 

In  a  case  where  the  estate  was  sold  bv  action,  Lord 
Rosslyn  dismissed  the  bill  merely  on  account  of  the  in- 
adequate price  given  for  the  estate,  viz.,  £1120,  and  it 
was  worth  £2000 ;  but  on  a  rehearing  before  Lord  El- 
don,  although  the  decree  was  affirmed  upon  a  different 
ground,  yet  his  lordship  said,  he  was  inclined  to  say  that 

(a)  Voet,  lib.  18,  tit.  5,  n.  18.  Sande,  Decis.  Fris.  lib.  3,  tit.  4,  def.  17. 
Zoes.  lib.  IS,  tit.  5,  n.  11.  Perez,  ad  Cod.  lib.  4,  tit.  44,  n.  17,  IS.  Gomes, 
Var.  torn.  2,  c.  2,  n.  25, 26.     Covar.  Var.  Resol.  lib.  2,  c.  4,  n.  6. 

(6)  Art.  1674. 

(c)  Art.  3,  Merville  on  the  Cout.  of  Normandy,  p.  9<  dot)  lb. 

(e)  Coles  V.  Trecothick,  9  Vea.  234.  Burrowea  v.  Lock,  10  Ves. 
470.  See  Young  v.  Clerk,  Prec.  Cha.  538.  Borrett  v.  Gomeserra,  Bunb. 
94.  Underwood  v.  Hithcox,  1  Ves.  279.  Mortlock  v.  BuUer,  10  Yes. 
292;  and  Lowther  v.  Lowther,  13  Ves.  95.  Western  v.  Russell,  3  Yes. 
and  Bea.  187. 

(/)  White  V.  Damon,  7  Ves.  3d.  Sec  Collet  y.  Woolarton,  3  Bro. 
C.  C.  228.  ' 
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a  sale  by  auction,  and  no  fraud,  surprise,  &c.,  could  not  be 
set  aside  for  mere  inadequacy  of  value.  It  would  be  very 
difficult,  he  said,  to  sustain  sales  by  auction,  if  the  court 
would  not  specifically  perform  the  agreement ;  and,  in 
a  subsequent  case,  his  lordship  expressed  the  same 
opinion,  (a) 

But  if  an  uncertain  consideration  (as  a  life  annuity)  be 
given  for  an  estate,  and  the  contract  be  executory, 
equity,  it  seems,  will  enter  into  the  adequacy  of  the  con- 
sideration, {b) 

In  the  cases  of  inadequacy  in  which  relief  has  been  af- 
forded, or  in  which  the  court  refused  to  enforce  the  per- 
formance of  the  agreement,  there  had  been  a  concealment 
for  the  purpose  of  obtaining  the  estate  at  a  grossly  in- 
adequate price,  (c) 

So  a  misrepresentation  by  the  purchaser,  who  was  the 
agent  of  the  seller,  of  the  value  of  the  estate,  although 
it  only  operated  to  a  small  extent,  has  been  held  to  be  a 
sufficient  defence  against  a  bill  for  a  specific  perform- 
ance. To  entitle  a  person  to  call  for  the  aid  of  a  court 
of  equity,  he  must  go  there  with  clean  hands,  (rf) 

Where  neither  of  the  parties  knows  the  value  of  the 
estate  at  the  time  the  contract  is  entered  into,  no  inade- 
quacy of  consideration  will  operate  as  a  bar  to  the  aid  of 
equity  in  favour  of  the  purchaser,  (e) 

But  whether  an  estate  is  sold  by  auction  or  by  private 
agreement,  equity  will  be  as  vigilant  in  discovering  an 
excuse  for  refusing  to  perform  the  contract  where  the 


id)  Ex  parte  Latham,  7  Ves.  jun.  35,  note.  I  Suf(d.  Vend,  and  Por, 
p.  260. 

(b)  Pope  V.  Root,  1  Bro.  P.  C.  370.  Mortimer  v.  Capper,  1  Bro.  C.  C. 
156 ;  and  Jackson  v.  Lever,  3  Bro.  C.  C.  605. 

Qe)  See  2  Bro.  C.  C.  420 ;  and  see  Young  v.  Clerk,  Prec.  Cha.  538.  Lukey 
▼.  (yDonneU,  2  Sch.  and  Lef.  466. 

(d)  Cadman  y.  Homer,  18  Ves.  jon.  10.    Wall  v.  Stabbs,  I  Madd.  80. 

(e)  Anon.  1  Bro.  C.  C.  158.  6  Ves.  24,  cited;  but  see  2  Atk.  134, 
1  Sugd.  Vend,  and  Pur.  261. 
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price  is  inadequate  as  it  will  where  the  consideration  is 
unreasonable,  (a) 

A  conveyance  executed  will  not,  however,  be  easily 
set  aside  on  account  of  the  inadequacy  of  the  consider- 
ation, for  there  is  a  great  difference  between  establishing 
and  rescinding  an  agreement.  (6)  It  is  not  sufficient  to 
set  aside  an  agreement  in  equity  to  suggest  weakness  and 
indiscretion  in  one  of  the  parties  who  has  engaged  in  it, 
for,  supposing  it  to  be  in  fact  a  very  hard  and  uncon- 
scionable bargain,  if  a  person  will  enter  into  it  with  his 
eyes  open,  equity  will  not  relieve  him  upon  this  footing 
only,  unless  he  can  show  fraud  in  the  party  contracting 
with  him,  or  some  undue  means  made  use  of  to  draw 
him  into  such  an  agreement,  (c)  To  set  aside  a  con- 
veyance, there  must  be  an  inequality  so  strong,  gross, 
and  manifest,  that  it  must  be  impossible  to  state  it  to  a 
man  of  common  sense  without  producing  an  exclamation 
at  the  inequality  of  it.  (d) 

But  a  conveyance,  obtained  for  an  inadequate  con- 
sideration from  one  not  conusant  of  his  right  by  a  person 
who  had  notice  of  such  right,  will  be  set  aside,  although 
no  actual  fraud  or  imposition  is  proved,  (e) 

(a)  Whorwood  v.  Simpson^  2  Vern.  186.  Emery  v.  Waae,  5  Ves. 
846,  8  Yes.  506.  Twining  v.  Morris,  2  Bro.  C.  C.  326.  Mortlock 
y.  Buller,  10  Ves.  292.  Maddeford  v.  Austwick,  1  Sim.  89.  1  Sngd. 
Vend,  and  Pur.  261,  2. 

(6)  See  Dews  v.  Brandt,  Sel  Ch.  Ca.  7-  Cases,  Dom.  Proc.  1728.  Ha- 
milton y.  Clements,  Cas.  Dom.  Proc.  1766.  See  Small  y.  Attwood,  1  You.  407. 

(c)  Per  Lord  Hardwicke,  Willis  y.  Jernegan,  2  Atk.  251. 

(d)  Per  Lord  Thurlow  in  Gwynne  y.  Heaton,  1  Bro.  C.  C.  1 ;  and  see  Ste- 
phens y.  Bateman,  1  Bro.  C.  C.  22.  Floyery.  Sherard,  Ambl.  18.  Heathe> 
cote  y.  Paignon,  2  Bro.  C.  C.  167,  and  the  cases  there  cited.  Spratley  y. 
Griffiths,  2  Bro.  C.  C.  179  n.  Low  v.  Barchard,  8  Ves.  133.  Under- 
hill  V.  Horwood,  10  Ves.  209,  14  Ves.  28.  ^  Vemcr  v.  Winstanley, 
2  Scho.  and  Lef.  393.  M'Ghee  y.  Morgan,  Bruce  y.  Roger,  ib.  395.  Darley 
y.  Singleton,  1  Wight  25.  Eyans  y.  Brown,  ib.  102.  Ex  parte  Thiatk- 
wood,  1  Rose,  290.  Stilwell  y.  WiUdns,  1  Jac.  280.  Per  Lord  Thurlow  in 
Gartside  y.  Isherwood,  1  Bro.  C.  C.  558. 

(e)  See  Eyans  y.  LleweUgrn,  2  Bro.  €.  C.  150.  1  Sugd.  Vend,  and  Par. 
257. 
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So,  if  advantage  is  taken  of  the  distress  of  the  vendor, 
the  sale  will  be  set  aside,  (a) 

Lord  Eldon  has  said,  that  there  is  no  distinction  be- 
tween contracts  in  Jieri  and  contracts  actually  executed, 
and  that  unless  the  inadequacy  of  price  is  such,  as  shocks 
the  conscience,  and  amounts  in  itself  to  conclusive  and 
decisive  evidence  of  fraud  in  the  transaction,  it  is  not  a 
sufficient  ground  for  reiiising  a  specific  performance,  (b) 

The  law  of  Scotland  does  not  set  aside  a  contract  for 
inadequacy  of  price  alone.  One  of  its  jurists  has  observed, 
"  that  any  price  which  the  parties  have  agreed  upon  is, 
in  the  judgment  of  the  law  of  Scotland,  just,  if  they  have 
not  been  drawn  into  the  contract  by  fraud  or  deceit."  (c) 

The  price  ought  to  be  certain.  A  sale  which  leaves 
the  price  at  the  option  of  one  of  the  parties  is  imperfect. 
**  lUud  constat  imperfectum  esse  negotium,  quum  emere 
volenti  sic  venditor  dicit,  qtianti  velisy  quanti  cequum 
putaverisy  quanti  (BstimaveriSy  habebis  emptum."  (d) 

It  is  sufficient  if  the  price  can  be  rendered  certain. 
**  Id  certum  est,  quod  certum  reddi  potest,"  as,  by 
reference  to  the  price  which  a  third  person  paid,  or 
according  to  the  amount  which  may  be  found  in  a  chest, 
or  that  which  shall  be  fixed  by  a  third  person,  (e) 

This  rule  is  adopted  by  the  law  of  Holland,  (/) 
Spain,  (g)  and  France,  {h)  and  by  the  Code  Civil,  (i) 

It  is  admitted  also  by  the  law  of  England,  (j) 

The  arbitrators  may  take  the  opinion  of  a  third  per- 

(a)  Herne  v.  Meeres,  1  Vem.  465.  Gould  v.  Okeden,  4  Bro.  P.  C.  by 
Toml.  198.  Farguson  v.  Maitland,  Gro.  and  Rud.  of  Law  and  Eq.  p.  89, 
pi.  1.  Pickett  v.  Loggon,  14  Ves.  215.  Murray  v.  Palmer,  2  Scho.  and 
Lef.  474.  Gordon  v.  Crawford,  before  the  House  of  Lords.  Gro.  and  Rud. 
of  Law  and  Eq.  p.  92,  pi.  16.    Printed  Cases,  Dom.  Proc.  1730. 

iff)  Coles  V.  Trecotbick,  9  Ves.  jun.  234. 

(c)  Ersk.  b.  3,  tit.  3,^$  4.        (d)  Dig.  lib.  18,  tit.  1, 1.  35,  §  1. 

(e)  Inst  de  Empt.  et  Vend.  lib.  3,  tit.  24.  Cod.  lib.  4,  tit.  38,  1.  ult. 
Dig.  lib.  18,  tit.  1, 1.  7. 

(/)  Voet,  lib.  18,  tit.  I,  n.  23.  (ff)  Febrero,  lib.  2,  tit.  4,  c.  3. 

(A)  Potbier,  TV.  de  Vente,  p.  I,  n.  23.  (i)  Art.  1591,  2. 

(j)  See  cases  ^nfra. 

VOL.  II.  I  I 
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son  as  evidence,  but  they  cannot  delegate  their  au- 
thority, (a) 

If  an  agreement  be  made  to  sell  at  a  fair  valnation, 
the  court  will  execute  it,  although  the  value  is  not  fixed. 
For,  as  no  particular  means  of  ascertaining  the  value  are 
pointed  out,  there  is  nothing  to  preclude  the  court  from 
adopting  any  means  necessary  for  that  purpose,  (b) 

It  is  the  rule  of  the  civil  law,  as  well  as  of  the  systems 
referred  to,  that  if  the  arbitrator  either  cannot  or  will  not 
fix  the  price,  there  is  no  sale,  (c) 

If,  therefore,  the  agreement  be  to  sell  at  a  valuation 
by  arbitrators  to  be  appointed,  or  their  umpire,  and  ar- 
bitrators are  appointed,  but  they  differ  as  to  value,  and 
cannot  agree  in  the  appointment  of  an  umpire,  the  court 
refuses  to  interfere,  (d) 

If  the  instrument  assume  that  the  award  shall  bind 
the  parties  personally,  the  death  of  one  of  them  before 
the  award  will,  of  course,  be  a  countermand  of  the  sub- 
mission at  law,  and  equity  cannot  enforce  the  con- 
tract, (e)  So,  if  the  arbitrators  are  named,  and  one 
party  refuses  to  execute  the  arbitration  bond,  as  it  is  not 
certain  that  any  award  will  ever  be  made,  the  court 
will  not  interfere,  for  the  relief  sought  is  a  specific  per- 
formance, by  the  defendant,  of  a  contract  to  convey  at 
such  price  as  the  arbitrators  named  shall  hereafter  fix, 
and  no  award  may  ever  be  made,  (f) 

A  covenant  was  contained  in  a  lease  that  the  lessees 
might  purchase  the  reversion  at  a  valuation  by  two  per- 
sons, one  to  be  named  by  the  lessor,  and  the  other  by 

(a)  Hopcraft  v.  Hickman,  2  Sim.  and  Stu.  130. 

(6)  Milnes  v.  Gery,  14  Ves.  jun.  407. 

(c)  Inst.  lib.  3,  tit.  24,  1. 1.  Cod.  lib.  4,  tit.  38,  de  Contr.  Empt.  1.  15. 
Pothier,  Cont.  de  Vente,  n.  24.  Emery  v.  Waae,  5  Ves.  846,  8  Ves.  505. 
Hall  V.  Warren,  9  Ves.  605.    Erskine,  b.  3,  tit.  3,  §  4.     Code  Civil,  art  1592- 

(rf)  Milnes  v.  Gery,  14  Ves.  jun.  400.  Gregory  v.  Mighell,  18  Ves.  jun.  328. 
Gourlay  v.  Duke  of  Somerset,  19  Ves.  jun.  429.  Cooth  v.  Jackson,  6  Ves. 
jun.  12.    Pritchard  v.  Ovey,  1  Jac.  and  Walk.  396. 

(c)  Blundell  v.  Brettargh,  17  Ves.  232. 

(/)  Wilks  V.  Davis,  3  Mer.  507. 
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the  lessees,  who  were  to  name  an  umpire.  The  lessor 
refused  to  name  an  arbitrator,  and  upon  demurrer  it 
was  held,  that  the  lessees  could  not  file  a  bill  for  a 
specific  performance,  or  to  compel  the  lessor  to  nomi- 
nate an  arbitrator,  (a) 

But  a  party  may  bind  himself  by  acquiescing  in  an 
award  not  made  in  the  manner  required,  (b) 

In  a  case  where  the  contract  of  sale  was  for  twenty- 
five  years*  purchase,  on  an  annual  value  to  be  fixed 
by  a  certain  day  by  referees  named,  and  the  seller 
prevented  the  valuation  from  being  made,  it  was  held 
that  he  should  not  be  allowed  to  avail  himself  of  his 
own  wrong.  The  court  would  compel  him  to  permit 
the  valuation  to  be  made  according  to  the  contract,  (c) 

It  has  been  questioned  whether  the  parties  are  abso- 
lutely bound  by  the  decision  of  the  referee,  or  whether,  if 
his  valuation  be  manifestly  unjust,  it  may  not  be  corrected. 
It  would  seem  from  a  passage  in  the  Codex,  that  the 
decision  of  the  referee  was  final  and  irreversible,  (d) 
The  contrary  opinion  is  maintained  by  Huber,  Vinnius, 
Noodt,  Voet,  and  Pothier.  They  consider  that  if  the 
valuation  be  manifestly  unjust,  it  may  be  corrected  by 
the  court,  (e)  In  this  opinion  Lord  Stair  seems  to 
concur.  (/) 

The  doctrine  of  the  Court  of  Equity  in  England  is, 
that  if  the  referee  do  not  act  fairly,  or  a  valuation  be 
not  carefully  made,  execution  of  the  contract  will  not  be 
compelled  ;  especially  if  there  be  any  other  ground  upon 
which  the  court  can  fasten,  as  a  bar  to  its  aid.  (g) 

(II)  See  17  Ves.  jun.  241.  (b)  lb. 

(c^  Morse  v.  Merest,  6  Madd.  26.  Agar  v.  Macklew,  2  Sim.  and  Stu. 
418.     1  Sugd.  Vend  and  Pur.  276. 

id)  Cod.  lib.  4,  tit.  28, 1.  15. 

(f)  U.  Huber,  ad  Inst.  lib.  3,  tit.  24,  §  6.  Vinn.  in  Inst.  lib.  3,  tit  24, 
p.  612.  Noodt,  torn.  2,  p.  390,  391.  Voet,  lib.  18,  tit.  1,  n.  23,  24.  Poth. 
Contr.  de  Vente,  n.  24. 

(/)  Stair,  b.  1,  tit.  12,  §15. 

(^)  Emeryv.Wa8e,5Ves.jun.846,8Ve8.jun.605.  Hall  v.  Warren,  9  Ves. 
jun.  605. 

ii2 
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It  has  been  doubted  whether  the  price  may  lawfully 
be  left  to  be  fixed  by  one  of  the  parties  to  the  sale. 
Pothier  holds  that  it  cannot ;  (a)  and  it  seems  to  be  the 
common  opinion  that  such  was  the  rule  of  the  civil 
law.  (b)  It  is,  however,  maintained  by  Noodt,  (c)  that 
such  a  reference  was  competent  to  the  effect,  not  of 
enabling  that  party  to  fix  it  absolutely,  and  without  its 
being  possible  to  have  it  corrected  in  case  of  obvious 
iniquity,  but  of  enabling  him  to  fix  a  price  secundum  ar- 
bitrium  boni  tnri,  leaving  it  open  to  the  judge  to  interfere 
for  the  correction  of  his  estimate,  if  it  were  unjust. 

The  latter  rule,  together  also  with  the  qualification 
annexed  to  it,  seems  to  be  adopted  by  the  law  of  Scot* 
land,  (rf) 

If  the  price  was  certain,  or  could  be  made  certain  by 
relation,  the  sale  was  not  void  in  consequence  of  the 
addition  of  something  which  was  uncertain :  "  Si  quis 
ita  emerit,  est  mihi  fundus  emptus  centum^  et  quanta 
pluris  eum  vendidero^  valet  venditio,  et  statim  impletur : 
habet  enim  certum  pretium,  centum  :  augebitur  autem 
pretium,  si  pluris  emptor  fundum  vendiderit. "  (e) 

In  order  to  distinguish  the  contract  of  sale  from  that 
of  exchange,  the  price  ought  to  consist  of  money. 

The  Roman  lawyers  were  divided  in  opinion  on  the 
necessity  of  the  price  being  in  money.  Proculus  and 
Nerva  maintained  that  there  could  not  be  a  sale  unless 
the  price  consisted  of  money.  Sabinus  considered  that 
the  equivalent  for  the  property  sold  need  not  be  money. 
The  former  opinion  was  deemed  more  sound :  "  Sed 
verier  est  Nervae  et  Proculi  sententia.  Nam  ut  aliud 
est  vendere,  aliud  emere,  alius  emptor,  alius  venditor, 


(a)  Contr.  de  Vente,  n.  23. 

(6)  Vinn.  ad  Inst.  324,  p.  612,  §  3.      Voet,  lib.  18,  tit.  1,  n.  23.      Huber, 
torn.  1,  p.  320^  §  6.    Ersk.  b.  3,  tit.  3,  §  4. 
(c)  Noodt,  ad  lib.  18,  tit.  1,  torn.  2,  p.  388. 
(rf)  Ersk.  b.  3,  tit.  3,  §  4.     Stair,  b.  1,  tit.  12,  §  15. 
(e)  Dig.  lib.  18,  tit.  1, 1.  7,  §  2,  de  Cont.  Empt 
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sicaliud  estpretium,  aliud  merx  :  quod  in  permutatione 
discern!  non  potest,  uter  emptor,  uter  venditor  sit."  (a) 
'*  Emptionen)  rebus  fieri  non  posse,  pridem  placuit."  (b) 

And  this  opinion  is  sanctioned  by  the  several  codes 
which  are  here  considered,  (c) 

The  consideration  for  the  sale  need  not  consist  wholly 
of  money,  and  therefore  where  a  certain  sum  of  money 
was  to  be  given,  and  some  other  commodity  besides,  the 
contract  was  a  sale,  and  not  an  exchange.  ''  Si  vendidi 
tibi  insulam  certa  pecunia  et  ut  aliam  insulam  nieam 
reficeres;  agam  ex  vendito  ut  reficias;  si  autem  hoc 
solum  ut  reficeres  cam,  convenisset  non  intelligitur 
emptio  et  venditio  facta-"  (d) 

The  contract  does  not  lose  its  character  as  a  sale,  if, 
after  its  completion,  the  buyer,  with  the  consent  of  the 
seller,  instead  of  paying  the  stipulated  price  in  money, 
gives  a  commodity  of  equal  value :  **Pretii  causa  non 
pecunia  numerata,  sed  pro  ea  pecoribus  in  solutum  con- 
sentienti  datis,  contractus  non  constituitur  irritus."  (e) 

(a)  Dig.  lib.  18,  tit.  1,  L  1,  5  1.    Voet,  lib.  18,  tit.  1,  n.  30. 

(6)  Cod.  lib.  4,  tit.  64,  L  7,  de  Rer.  Permut. 

(c)  Voct,  lib.  18,  tit.  1,  n.22.  Noodt,  torn.  2,  p.  391.  Perez,  lib.  4, 
tit.  38,  n.  15.  Febrero,  lib.  2,  tit.  4,  c.  3.  Pothier,  Tr.  du  Cont.  de  Vente, 
part  1,  n.  30.    Duvergier,  Tr.  de  Vente,  tit.  6,  c.  1,  n.  147.     Stair,  b.  1,  tit. 

14,  5  1. 
(jd^  Dig.  lib.  19,  tit.  1, 1.  6,  §  1,  de  Act.  Empt. 
(e)  Cod.  lib.  4,  tit.  44, 1.  9,  de  Recind.  Vend. 
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SECTION  IV. 

CONSENT 

Is  wanting  when  there  exists  an  incapacity  to  give  it. — The  incapacity  d 
minors,  married  women,  persons  imder  interdict,  guardians,  curaton, 
persons  insane. — Drunkenness. — ^The  consent  obtained  w  cmt  wete.— The 
vis  or  metu9  which  avoids  the  contract. — Consent  obtained  by  fraud.— 
Dolus  malus. — Doctrine  of  the  civil  law,  and  of  other  codes. — Consists  in 
the  representation  of  what  is  false,  or  the  suppression  of  what  is  true.— 
Consent  cannot  be  obtained,  if  it  be  given  under  error  or  mistake. — ^Entnr, 
in  respect  of  the  principal  motive  or  consideration  for  the  contract— In 
respect  of  the  person. — In  respect  of  the  property,  the  corpus  or  substance, 
or  quality. 

The  other  essential  part  of  this  contract  is  the  consent 
of  the  vendor  and  purchaser,  as  to  the  property  sold,  as 
to  the  price  to  be  paid  for  it,  and  as  to  the  conditions  of 
the  sale. 

If  there  be  not  the  consent  of  both  parties  in  all  these 
particulars,  there  is  no  valid  sale,  (a) 

The  consent  may  be  wanting  in  consequence  of  the 
incapacity  of  both  or  one  of  the  parries  to  give  it.  There 
may  be  the  incapacity  induced  by  minority  or  coverture, 
or  the  contracting  party  may  be  the  tutor  or  curator  of 
the  property  the  subject  of  the  intended  sale,  or  he  may 
be  under  interdict. 

Tlie  consideration  of  the  restraints  imposed  on  alien- 
ations by  minors,  tutors,  and  curators  has  been  reserved 
for  a  subsequent  part  of  this  work,  which  treats  of  the 
duties,  powers,  and  interests  of  persons  sustaining  the 
offices  of  tutor,  curator,  and  trustees.  The  incapacities 
incident  to  coverture  have  been  already  considered,  (b) 

The  party  may  be  incapable  from  the  defect  of  reason. 
Idiots,  lunatics,  or  persons  non  compotes  mentis^  cannot 
therefore  make   a  valid   contract. 

(a)  Dig.  lib.  18,  tit.  1, 1. 9.  (b)  Ante,  vol.  1,  p.  201  et  seq. 
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Drunkenness,  the  gravis  ebrietas  quce  hominem  rationis 
expertem  reddit,  is  treated  by  jurists  as  equally  inducing 
legal  incapacity  to  contract.  In  many  parts  of  North 
Holland  and  in  Flanders  a  contract  entered  into  in 
taverns  was  not  valid,  unless,  after  the  lapse  of  twenty- 
four  hours,  it  was  ratified  by  the  parties.  It  was  pre- 
sumed, that  in  such  places  there  was  too  strong  a  pre- 
sumption that  the  contract  had  proceeded  from  the  nimia 
oris  liberalitas  aut  nimius  vini  impetus  et  color ^  than  from 
a  serious  and  deliberate  purpose  of  incurring  a  binding 
obligation,  (a) 

A  court  of  equity  in  England  does  not  give  its  assist- 
ance to  a  person  who  has  obtained  an  agreement  or  deed 
from  another  in  a  state  of  intoxication,  and,  on  the  other 
hand,  it  does  not  assist  a  person  to  get  rid  of  any  agree- 
ment or  deed  merely  upon  the  ground  of  his  having  been 
intoxicated  at  the  time.  (6)  But  if  there  were  any  unfair 
advantage  made  of  his  situation,  or  any  contrivance 
or  management  to  draw  him  into  drink,  }i6  might  be  a 
proper  object  of  relief  in  a  court  of  equity,  (c)  As  to 
that  extreme  state  of  intoxication  that  deprives  a  man 
of  his  reason,  even  at  law,  it  would  invalidate  a  deed 
obtained  from  him  while  in  that  condition,  {d) 

The  consent  from  which  the  contract  derives  its  va- 
lidity must  be  voluntarily  and  freely  given,  and  not  ob- 
tained vi  aut  metu.  The  language  of  the  old  edict  was, 
**  quod  vi  metusve  causa  gestum  erit,  ratum  non  habebo. 
Vis  enim  fiebat  mentio,  propter  necessitatem  impositam 
contrariam  voluntati ;  metus,  instantis,  vel  futuri  periculi 
causa  mentis  trepidatione."  (e) 

The  mention  of  vis  was  not  retained,  because  "  quod- 
cumque  vi  atroci  fit,  id  metu  quoque  fieri  videatur."  (f) 

The  force  or  fear  which  afforded  a  sufiicient  ground 

(a)  Van  Leeuwen,  Cens.  For.  lib.  4,  c.  19,  §  3.    Voet,  lib.  18,  tit.  1,  n.  4. 

(b)  Cooke  V.  Clayworth,  18  Ves.  16.    Cory  v.  Cory,  1  Ves.  sen.  19- 

(c)  Johnson  v.  Medlicott,  3  P.  Wms.  130,  note  a. 
id)  Cooke  V.  Clayworth,  18  Ves.  16. 

(e)  Dig.  lib.  4,  tit.  2, 1.  1.  (/)  lb. 
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for  rescinding  the  act  is  defined  to  be  "  majoris  rei  impe- 
tus, qui  repelli  non  potest."  (a) 

**  Sed  vim  accipimus  atrocem,  et  earn,  qu»  adversus 
bonos  mores  fiat ;  non  cam,  quam  magistratus  recte  in- 
tulit,  scilicet  jure  licito  et  jure  honoris  quern  sustinet."  (6) 

The  fear  which  afibrded  the  ground  for  this  relief 
must  be  that  of  a  rt5,  which,  according  to  the  pre- 
ceding definition,  would  warrant  the  reduction  of  the 
contract,  (c) 

The  law  of  England  and  Scotland  concurs  with  the 
civil  law,  and  the  codes  founded  on  it,  in  not  avoiding  a 
contract  entered  into  under  a  restraint  of  liberty,  to 
which  the  person  is  actually  subjected,  or  of  which  he 
has  just  ground  of  fear,  unless  such  restraint  be  illegal. 
It  must  not  be  that  which  is  lawful,  or  to  which  he  is  or 
may  be  subjected  in  a  due  course  of  law.  (d) 

The  fear  must  be  caused  not  by  slight  or  incon- 
siderable circumstances,  but  have  a  just  and  solid  found- 
ation, **  non  quilibet  timor,  sed  majoris  malitatis.  (e) 
Metus  non  vani  hominis,  sed  qui  merito  et  in  hominem 
constantissimum  cadat."  (/) 

It  has  been  justly  observed,  that  this  rule  of  the  civil 
law  was  too  strict. 

In  the  law  of  Holland,  (g)  Spain,  (A)  and  France,  (i) 
as  well  as  in  the  Code  Civil,  (j)  it  is  properly  added,  that 
in  estimating  the  efiect  which  ought  to  be  given  to  the 
alleged  fear,  due  consideration  should  be  had  for  the  age, 
sex,  and  condition  of  the  party.  A  similar  qualification 
is  admitted  by  the  law  of  England  and  Scotland,  {k) 
If  the  mind  be  so  subdued  that,  though  the  execution 


(a)  Dig.  lib.  4,  tit.  2, 1.  2. 

{b)  lb.  L  3,  §  1.  (c)  Dig.  lib.  4,  tit.  3, 1.  21,  §  3. 

(d)  Co.  Litt.  253.    Erskine,  b.  4,  tit.  1,  §  26. 
(c)  Dig.  lib.  4,  tit.  2,  L  5.  (/)  Dig,  Ub.  4,  tit.  2,  L  5,  6. 

(g)  Voet,  lib.  4,  tit.  2,  n.  11.     Brunneman,  ad  hunc  tit.  1.  6. 
(A)  L.  62,  tit.  5,  Part.  5.    Febrero,  lib.  2,  tit.  4,  c.  2,  n.  31  et  seq. 
(0  Pothier,  |Tr.  des  Oblig.  p.  1,  n.  21,  et  seq.      Pothier,  Proc^d.  Civil, 
part  5,  c.  4.  (f)  Art.  1112. 

(k)  Stair,  b.  4,  tit.  40,  $  25. 
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is  the  free  act  of  the  person,  but  an  act  speaking  the 
mind,  not  of  that  person,  but  of  another,  a  court  would 
relieve  against  it.  (a) 

The  fear  of  death,  or  of  mayhem  or  personal  violence, 
or  of  the  illegal  imprisonment  of  the  party  or  his 
wife  or  children,  affords  a  sufficient  ground  for  this 
relief,  {b)  But  an  act  cannot  be  rescinded  because  it 
proceeded  from  the  reverential  submission  of  the  wife  to 
her  husband,  or  of  children  to  their  parents,  but  if  it  has 
been  enforced  beyond  due  limits,  and  if  under  its  influ- 
ence, united  with  threats  of  an  intention  to  disinherit 
them,  they  have  entered  into  a  contract,  it  is  said  they 
would  be  relieved  against  it.  (c) 

The  fear  of  disgrace,  or  of  a  prosecution,  or  of  being 
subjected  to  an  onerous  public  office,  or  of  being  ex- 
cluded from  an  appointment,  or  threats  of  personal 
violence,  will  not  afibrd  a  ground  for  relief,  {d) 

As  the  law  never  presumes  that  violence  has  been  of- 
fered, the  existence  of  the  vis  or  metus  must  be  proved 
by  him  who  alleges  it,  whether  he  be  the  plaintiff*  seek- 
ing to  set  aside  a  transaction  on  this  ground,  or  whether 
he  be  a  defendant  urging  it  as  a  matter  of  exception.  (^) 

A  third  person  can  derive  no  benefit  from  the  fear 
which  has  been  caused  by  another.  Thus,  if  the  se- 
curity into  which  a  surety  had  entered  were  destroyed 
by  the  act  of  the  party,  or  of  a  stranger,  the  principal 
debtor,  as  well  as  himself,  will  continue  liable  to  the  full 
extent  of  their  former  obligation.  (/) 

(a)  1  Ves.  jun.  22.  Strathmore  v.  Bowes^  2  Bro.  C.  C.  345.  Peel  v.  — , 
16  Ves.  159.    Stair,  b.  1,  tit.  9,  n.  8. 

(6)  Cod.  lib.  2,  tit.  20, 1.  7.  Dig.  lib.  4,  tit.  2,  L  22,  1.  4,  1.  8.  Ck).  litt. 
253.     2  Roll  Ab.  124. 

(c)  Voet,  lib.  4,  tit.  2,  n.  11,  12,  13.  Gayl,  lib.  2,  obs.  117,  n.  4 ;  obs. 
147,  n.  15, 18.  Reap.  Juris.  HoU.  p.  5,  cons.  60,  p.  201.  Zoez.  lib.  4, 
tit  2,  n.  21.  Sirey,  torn.  10,  p.  559.  Toullier,  liv.  3,  tit.  3,  c.  2,  des 
Contrats,  n.  80.    Code  Civil,  art.  1114. 

(rf)  Dig.  lib.  4,  tit.  2,  1.  7,  13.  Voet,  lib.  4,  tit.  2,  n.  12,  13,  14.  2  Inst. 
48.  Mascard.  deProbat.  concl.  1056, 1057, 1058.  Gayl,  lib.  2,  obs.  93,  n. 
14,  15, 16,  17  et  seq.  (c)  lb.     Code  Civil,  1116. 

(/)  Voet,  lib.  4,  tit.  2,  n.  5. 
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It  is  not  to  be  understood  that  a  contract,  or  other 
transaction,  can  be  avoided,  because  one  of  the  parties  to 
it  has  been  rescued  by  the  other  from  some  imminent 
danger  to  which  he  was  exposed.  But  where  a  female, 
being  in  danger  of  being  drowned,  had  promised  a  sailor 
that  if  he  would  save  her  she  would  marry  him,  but  after 
her  deliverance  wished  to  avoid  its  performance,  at  the 
same  time  offering  to  pay  him  a  very  large  sum  of  money, 
it  was  decided  that  she  should,  on  such  offer,  be  released 
from  her  promise,  (a) 

The  contract,  obtained  vi  aut  metu,  was  not  ip&o  jure 
void,  but  subsisted  until  it  was  rescinded  by  a  proceed- 
ing instituted  for  that  purpose,  or  by  the  party  sued  on 
such  contract  insisting  on  the  vis  or  metus  by  way  of  ex- 
ception :  ^^  Si  metu  coactus  adiit  hereditatem,  puto  me 
heredem  effici;  quia  quamvis,  si  liberum  asset,  no- 
luissem,  tamen  coactus  volui ;  sed  per  prsetorem  resti- 
tuendus  sum,  ut  abstinendi  mihi  potestas  tribuatur."  {h) 

It  may  acquire  a  perfect  validity  if  it  be  subsequently 
ratified  by  the  party  to  whom  it  was  competent  to  im- 
peach and  rescind  it  on  the  ground  of  its  having  been 
induced  by  violence  or  fear.  Such  ratification  is  express, 
when  he  renounces  the  legal  remedy  to  which  he  was 
entitled  to  resort,  and  it  is  inferred,  where  being  no 
longer  under  the  influence  of  the  vis  or  metus,  he  de- 
liberately and  freely  acts  upon  and  recognizes  the 
contract,  (c) 

But  it  is  not  to  be  inferred  because  the  party  remained 
silent,  and  made  no  protest  against  the  acts  done  by  him 
under  the  influence  of  the  vis  or  metus.  (d) 

The  consent,  if  it  has  been  obtained  by  fraud,  cannot 
give  validity  to  the  contract.     Fraud  is  described  in  the 


(a)  Christin.  Decis.  torn.  2,  decis.  114.      Bzx>wer^  de  Jure  Conj.  lib.  1, 
c.  17,  n.  14,  15.    Voet,  lib.  4,  tit.  2,  n.  6. 
(6)  Dig.  lib.  4,  tit.  2, 1.  21,  $  5. 

(c)  Voet,  lib.  4,  tit.  2,  n.  16.     Resp.  Jurisc.  Holl.  part  5,  cons.  157> 
p.  462,  3.     Cod.  lib.  2,  tit.  20, 1.  2. 

(d)  lb. 
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civil  law  to  be  ^'  omnis  calliditas,  fallacia,  luachinatio 
ad  circumveniendum,  fallendum,  decipiendum  alterum 
adhibita,"  (a) 

The  edict  is  directed  against  ^ '  qusB  dole  malo  facta 
esse  judicantur." 

The  term  "  malus"  was  retained  to  distinguish  it  from 
that  artifice  or  address,  the  solertia^  or  calliditas,  which 
was  justifiable  towards  the  enemy  of  one's  country,  or  a 
public  robber,  and  from  that  astuteness  and  address 
which  might  be  practised  consistently  with  the  principle 
of  the  law,  that  '^  in  emendo  et  vendendo  naturaliter 
concessum  est,  quod  pluris  sit,  minoris  em  ere;  quod 
minoris  sit,  pluris  vendere,  et  ita  invicem  se  circum- 
scribere."  (b) 

If  a  party  had  no  intention  to  enter,  and  would  not 
have  entered  into  the  contract,  if  the  fraud  had  not  been 
practised,  the  commentators  consider  that  in  this  case 
the  fraud  caiisam  contractui  dat.  But  if  it  were  his  in- 
tention to  enter  into  the  contract,  but  a  fraud  was  prac- 
tised on  him  in  modo  contrahendi^  they  considered  that 
the  fraud  tantum  in  contractum  incidit. 

It  is  contended  by  Noodt,  (c)  in  his  treatise  De  Formd 
Emendandi  Doli,  that  no  such  distinction  was  warranted 
by  any  of  the  texts  of  the  civil  law.  But  it  is  adopted 
by  Voet  (d)  and  Pothier,  (e)  and  admitted  by  the  Code 
Civil.  *'  Le  dol  est  une  cause  de  nuUite  de  la  conven- 
tion, lorsque  les  manoeuvres  pratiquees  par  Tune  des 
parties  sont  telles,  qu'il  est  evident  que,  sans  ces  ma- 
noeuvres, Tautre  partie  n'aurait  pas  contracte.  (/) 

The  definition  adopted  by  the  civil  law  is  considered 
by  the  commentators  sufficiently  comprehensive  to  em- 

(a)  Dig.  lib.  4,  tit.  3, 1. 1,  §  2. 

(ft)  Dig.  Ub.  4,  tit.  3,  1.  1,  §  3.  Dig.  lib.  19,  tit.  2,  1.  22,  §  3.  Cod.  de 
Rescind.  Vendit.  lib.  4,  tit.  44.  Toullier,  liv.  3,  tit.  3,  des  Contrats,  &c., 
§  6,  c.  2,  n.  96. 

(c)  Noodt,  de  Form.  Emend.  Doli.  id)  Voet,  lib.  4,  tit.  3,  n.  3. 

(e)  Pothier^  Tr.  dee  Oblig.  n.  31.  Toullier,  liv.  3,  tit.  3,  c.  2,  des  Con- 
trat8,§5.  (/)  Art.  1116. 
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brace  the  infinite  variety  of  cases  which  will  arise  for  its 
application,  (a) 

It  is  impossible  to  establish  any  invariable  rule. 
Fraud  is  infinite ;  and  were  a  court  to  lay  down  rules 
how  far  they  would  go  in  extending  relief  against  it, 
or  to  define  strictly  the  species  of  evidence  of  it,  the 
jurisdiction  would  be  cramped,  and  perpetually  eluded 
by  new  schemes,  which  the  fertility  of  man's  invention 
would  contrive.  (A) 

Crescit  in  orbe  dolus  ;  cases  cannot  always  be  found  to 
serve  as  direct  authority  for  subsequent  cases  ;  but  if  a 
case  arises,  of  fraud,  or  presumption  of  fraud,  to  which 
even  no  principle  already  established  can  be  applied,  a 
new  principle  must  be  established  to  meet  the  fraud,  as 
the  principles  on  which  former  cases  have  been  decided 
have  been  from  time  to  time  established,  as  fraud  con- 
trived new  devices,  for  the  possibility  will  always  exist 
that  human  ingenuity  in  contriving  fraud,  will  go  beyond 
any  cases  which  have  before  occurred,  (c) 

The  preceding  definition  comprehends  the  fraud 
which  consists  in  the  representation  of  that  which  is  false, 
and  that  which  consists  in  the  suppression  of  what  is 
true,  (d)  and  examples  are  adduced  by  which  each  spe- 
cies of  fraud  is  illustrated. 

Thus  where  the  vendor  gives  a  false  description  of  the 
estate,  the  purchaser  may  at  law  rescind  the  contract. 
As  where  before  the  Reform  Act  an  estate  was  stated  to 
be  but  one  mile  from  a  borough  town,  and  it  turned  out 
to  be  between  three  and  four,  the  contract  was  held  to 
be  voidable  by  the  purchaser.     And  the  same  rule  must 

(a)  Noodt,  de  Formll  Emen.  Doli.  U.  Huber,  Obs.  Jur.  Rom.  lib.  3. 
c.  25^  Coccius,  de  Dolo  Malo.  Brunneman,  ad  Pand.  lib.  IS,  tit.  1,  and  ad 
Cod.    Zoez.  ad  hunc  tit.    Mier.  Coll.  ad  Pand.  lib.  4,  tit.  3,  de  Dolo  Male. 

(6)  See  Lord  Hardwicke's  Letter  to  Lord  Kaimes,  1  vol.  Life  of  Lord 
Kaimes,  237.  Lawley  v.  Hooper,  3  Atk.  278,  and  in  Gifford  v.  Vaux,  Dom. 
Proc.  Feb.  27th,  1739. 

(c)  Webb  V.  Rorke,  2  Scho.  and  Lef.  666. 

{d)  U.  Huber,  Obs.  Jur.  Rom.  lib.  3,  c.  25.  Mier.  Coll.  ad  Pand.^lib.  4, 
tit.  3.    Brunneman,  ad  Pand.  de  Dolo  Malo.    3  Bos.  and  Pull.  371. 
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prevail  in  equity  where  the  misdescription,  as  in  this 
case,  is  not,  from  the  nature  of  it,  a  subject  of  com- 
pensation, (a) 

So,  in  a  case  where  the  estate  was  described  to  have 
lately  undergone  a  thorough  repair,  whereas  it  was  in  a 
complete  state  of  ruin,  and  ordered  to  be  pulled  down 
by  the  district  surveyor,  the  purchaser  was  allowed  to 
rescind  the  contract,  (b)  And  where  the  state  of  the  re- 
pairs was  falsely  represented  by  the  seller,  knowing  that 
the  house  had  the  dry  rot,  without  communicating  that 
fact  to  the  purchaser,  upon  a  bill  filed  by  the  seller  a 
specific  performance  was  decreed,  with  a  compensation 
to  the  purchaser,  (c) 

So,  where  the  purchaser  of  a  leasehold  house  was 
aware  of  the  ruinous  state  of  the  premises,  but  no  men- 
tion was  made  at  the  sale  by  auction  of  a  notice  to  repair 
given  to  the  vendor  by  the  lessor  on  the  day  before  the 
sale,  under  which  the  lessor  re-entered  and  evicted  the 
purchaser,  he  (the  purchaser)  was  permitted  to  recover 
the  deposit  from  the  auctioneer,  on  the  ground,  that  in 
such  transactions,  good  faith  was  most  essential,  and  the 
vendor  or  his  agent  was  bound  to  communicate  to  the 
vendee  the  fact  of  such  notice,  (d) 

Again,  where  a  person,  for  whose  life  the  property  was 
held,  was  described  to  be  *'  a  very  healthy  gentleman," 
and  in  another  passage,  *'  a  healthy  gentleman,"  and  the 
sellers  had  shortly  before  the  sale  insured  the  life  at  a 
sum  exceeding  the  highest  rate  charged  for  a  healthy 
life  of  the  same  age,  the  bill  of  the  sellers  for  a  specific 
performance  was  dismissed  with  costs,  (e) 

But  if  the  purchaser  knew  that  the  description  was 

(a)  Duke  of  Norfolk  v.  Worthy,  1  Campb.  N.  P.  Rep.  337 ;  and  see  Penton 

V.  Browne,  14  Ves.  144.     v.  Christie,  1  Salk.  28,  note.    Trower  v. 

Newcome,  3  Mer.  704. 

(6)  Loyes  v.  Rutherford,  K.  B.  May  l6th,  1809.  1  Sugd.  Vend,  and 
Pur.  309. 

(c)  Grant  v.  Munt,  Coop.  173.        {d)  Stevens  v.  Adamson,  2  Stark,  422. 

(e)  Brealey  v.  Collins,  1  Youngs  317- 
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false,  he  cannot,  it  seems,  take  advantage  of  it  either  at 
law  or  in  equity,  (a) 

Although  the  purchaser  might,  with  proper  pre- 
caution, have  discovered  the  defect,  yet,  if,  during  the 
treaty,  the  vendor  industriously  conceals  the  fact,  equity 
will  not  assist  him.  (i) 

The  general  representations  which  the  vendor  may 
make  of  the  property,  with  the  view  of  recommending 
it  to  a  purchaser,  are  admitted  only  when  they  respect 
its  value,  or  those  other  qualities  on  which  the  purchaser 
has  the  means  of  exercising  his  own  judgment.  It  i% 
the  purchaser's  own  fault,  if  he  has  so  much  credulity  as 
to  place  implicit  confidence  in  the  vendor's  recommend- 
ation of  the  article  he  offers  and  desires  to  sell.  "  Ea 
quae  commendandi  causa  in  venditionibus  dicuntur,  si 
palam  appareant,  venditorem  non  obligant,  veluti  si 
dicat  servum  speciosum,  domum  befie  (edificatam^  at  si 
dixerit  hominem  literatum  vel  artificem,  praestare  debet : 
nam  hoc  ipso  pluris  vendidit."  (c) 

The  following  commentary  on  this  text  of  the  civil 
law  states  the  limits  to  which  it  is  subject.  **  Ea  ad 
nudam  laudem  pertinere,  et  commendandi  causa  solum 
dici  videantur,  quae  generaliter  de  bonitate  rei  praedi- 
cantur,  non  certo  aliquo  in  genere  laudis,  aut  artificii,  aut 
bonitatis.  Istiusmodi  enim  omnes  de  rebus  vendendis 
praedicare  solent,  rem  bonam  esse,  servum  esse  frugi, 
dieto  audientem,  postquam  emtor  emerit  non  velle  em- 
tam  non  esse.  At  cum  certum  genus  artificii,  bonitatisve 
venditor  expressit,  propter  quod  res  pluris  vendi 
solet,  et  talem  se  vendere  dixit :  sine  dubio  id  praestare 
debebit,  veluti  si  servum  coquum  esse  dixit,  si  dixit  esse 
peculiatum,  si  aleatorem  non  esse,  non  furem  praedi- 
cavit,  si  pannum  esse  de  nota  Rothomagensi,  si  His- 
panicum,   si  aliunde  denique   esse   affirmavit,  et  pro 

(a)  Dyer  v.  Hargrave,  10  Ves.  605. 
(6)  Shirley  Stratton,  1  Bro.  G.  C.  140. 
(c)  Dig.  lib.  18,  tit.  1,  L  43. 
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tali  vendidit,  quia  hec  omnia  talia  sunt,  propter  quae 
pluris  res  emantur,  et  sine  quibus  interdum  omnino 
res  emta  non  esset,  ejusmodi  dicta  sunt,  ut  prsestari 
oporteat;  sic  enim  hsBc  dicuntur,  ut  prsestentur,  non 
ut  jactentur :  alioquin  nominatim  non  designarentur. 
Postremo  illud  erit  certum  indicium  aliquid  dictum  esse, 
ut  praestetur,  si  propter  id,  quod  dictum  est,  et  rem 
talem  esse  affirmatum  est,  consecutus  est  venditor,  ut 
pluris  venderet.  Id  autem  turn  fit,  cum  specialiter  ali- 
quid de  re  affirmat,  propter  quod  res  pluris  esse  solet^ 
et  talem  se  vendere  profitetur."  (a) 

The  doctrine  of  the  courts  of  equity  in  England  does 
not  essentially  differ  from  the  rule  thus  qualified  and 
limited. 

It  has  been  decided ,  that  no  relief  lies  against  a  vendor 
for  having  falsely  afBrmed  that  a  person  bid  a  particular 
sum  for  the  estate,  although  the  vendee  was  thereby  in- 
duced to  purchase  it,  and  was  deceived  in  the  value,  (b) 

Neither  is  a  purchaser  relieved  against  a  vendor  for 
false  affirmation  of  value;  it  is  the  purchaser's  own 
folly  to  credit  a  rude  assertion  of  that  nature.  Besides, 
value  consists  in  judgment  and  estimation,  in  which 
many  men  differ,  (c) 

So  a  description  that  the  land  was  uncommonly  rich 
water  meadow  land  was  held  to  be  immaterial,  although 
the  property  was  imperfectly  watered.  The  court  thought 
that  it  would  be  straining  the  meaning  of  the  words 
**  uncommonly  rich  water  meadow  land,"  if  it  were  not 
confined  to  the  quality  of  the  land,  and  in  that  sense  it 
professed  to  be  nothing  more  than  the  loose  opinion  of 
the  auctioneer  or  vendor,  as  to  the  obvious  quality  of  the 

(a)  Donelli  Op.  190,  1.  Cocc.  ad  lib.  18,  tit.  1,  q.  27.  Brunneman,  ad 
Pand.  lib.  4,  tit.  3,  ad  1.  37 

(6)  1  RoL  Abr.  101,  pi.  16.  See  1  Sid.  146.  Dawes  v.  King,  1  Stark.  75. 
1  Sugd.  Vend,  and  Pur.  2,  5. 

(c)  Harvey  v.  Young,  Yelv.  20.  Duckenfield  v.  Whichcott,  2  Cha.  Ca. 
204.  Ekins  v.  Tresham,  1  Lev.  102.  Reported  I  Sid,  146,  by  the  name  of 
Leakins  v.  Clissel. 
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land,  upon  which  the  vendee  ought  not  to  have  placed, 
and  could  not  be  considered  to  have  placed,  any  re- 
liance, (a) 

So,  where  the  subject  of  the  contract  was  a  house  on 
the  north  side  of  the  river  Thames,  supposed  to  be  in 
the  county  of  Essex,  but  which  turned  out  to  be  in  Kent, 
a  small  part  of  which  county  happens  to  be  on  the 
other  side  of  the  river.  The  purchaser  was  told  that  he 
would  be  made  a  churchwarden  of  Greenwich,  when  his 
object  was  to  be  a  freeholder  of  Essex,  yet  he  was  com- 
pelled to  take  the  house.  (6) 

An  heritor  having  solemnly  affirmed  to  his  tacksman 
at  setting  the  lands  that  there  was  paid  by  the  preceding 
tenants  for  each  acre  a  great  deal  more  than  really  was 
paid,  and  thereby  induced  him  to  take  it  at  a  very  ex- 
orbitant rate,  whereby  he  was  injured  ultra  dimidium^y^X 
continued  to  possess  two  years  before  he  complained.  It 
was  decided  by  the  Court  of  Session,  "  that  the  alle- 
giance of  circumvention  and  fraud,  both  in  consUio  and 
in  eventUy  was  not  sufficient  to  reduce  the  tack,  and  that 
the  tenant  should  have  informed  himself  better  what  was 
the  trv£  renty  and  not  have  relied  on  the  seller^ s  assertion, 
and  ought  to  have  tried  the  quality  of  the  ground^  and  his 
eye  being  his  merchant,  he  had  none  to  blame  but  himself, 
especially  now,  as  he  had  acquiesced  two  years."  (c) 

But  if  a  vendor  affirm  that  the  estate  was  valued  by 
persons  of  judgment  at  a  greater  price  than  it  actually 
was,  and  the  purchaser  act  upon  that  misrepresentation, 
the  vendor  cannot  compel  the  execution  of  the  contract 
in  equity,  nor  would  he,  it  should  seem,  be  permitted 
to  maintain  an  action  at  law  for  non-performance  of  the 
agreement,  {d) 

(a)  Scott  ▼.  Hanson,  1  Sim.  13. 

(6)  Shirley  v.  Davis,  in  the  Exchequer,  6  Ves.  jun.  678,  cited. 

(c)  Kinnaird  v.  Lord  Dean,  6th  Dec.  1698,  2  Fount.  23. 

(d)  Buxton  ▼.  Cooper,  3  Atk.  383.  Partridge  v.  Usbome,  5  Russ.  195. 
Small  V.  Attwood,  1  Young's  Rep.  407,  now  in  D.  P.  upon  appeal.  I  Sugd* 
Vend,  and  Pur.  4. 
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Although  the  maxim  ''  caveat  emptor'^  is  applicable  to 
all  general  representations  of  value  and  excellence,  yet 
it  cannot  be  applied  where  there  is  a  positive  represent-^ 
ation  essentially  material  to  the  subject  in  questioUj  and 
which  at  the  same  time  is  false.  Any  fundamental 
mistake  in  the  particulars  of  an  estate  furnishes  a 
case  in  which  the  purchaser  will  be  entitled  to  have  the 
mistake  set  right,  if  recently  applied  for.  Thus,  where  the 
woodis,  part  of  the  estate,  were  represented  as  actually 
producing  £250  per  annum  on  an  average  of  the  fifteen 
preceding  years.  If  this  representation  were  made  ge- 
nerally, and  it  were  distinctly  proved  that  this  fact, 
though  literally  true,  yet  was  made  out  by  racking  the 
Woods  beyond  the  course  of  husbandry,  that  would  be  a 
fraud  in  the  representation  which  might  be  relieved 
against.  But  when  the  average  was  publicly  talked  of, 
and  the  manner  of  making  the  calculation  explained  td 
the  party,  as  well  as  the  other  persons  present  at  the  sale, 
and  a  paper  was  actually  shown  him,  from  which  it  ap- 
peared that  the  woods  had  not  been  equally  cut,  this  put 
it  on  the  purchaser  to  consider  whether  this  manner  of 
calculation  was  a  proper  one  to  ascertain  the  permanent 
income.  He  sent  his  own  surveyors  down,  and  they 
thought  that  the  woods  had  been  cut  in  an  improper 
manner.  He  was  therefore  apprized  that  they  had  not 
been  cut  regularly ;  with  that  knowledge,  it  fell  on  him 
to  take  care  of  himself.  He  was  not,  therefore,  relieved,  (a) 

Fraud  may  consist  in  suppression  or  concealment,  no 
less  than  in  positive  assertion  or  representation,  ^^  sicuti 
faciunt,  qui  per  ejusmodi  dissimulationem  deserviunt  et 
tuentur,  vel  sua,  vel  aliena."  '^  Dolum  malum  k  se  abesse 
prsestare  venditor  debet ;  qui  non  tantum  in  eo  est,  qui 
fallendi  causa  obscure  loquitur,  sed  etiam  qui  insidios^ 
dissimulat."  (6) 

(a)  Lowndes  v.  Lane,  3  Cox's  Cases,  p.  364. 

(6)  Dig.  Ub.  4,  tit.  3,  L  1,  $  2.    lb.  lib.  18,  tit  1,  1.  43,  §  2.    TouUier,. 
liv.  3,  tit.  3,  des  Contrats,  &c.  c.  2,  n.  88. 

VOL.  II.  K  K 
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The  concealment  of  defects  which  are  not  patrntj  and 
of  which  the  purchaser  has  no  knowledge,  or  the  means 
of  obtaining  a  knowledge,  if  they  are  of  such  a  nature 
as  would,  had  they  been  known  to  him,  have  deterred 
him  from  purchasing,  affords  a  ground  for  rescinding  the 
sale,  or  of  entitling  him  to  an  abatement  of  the  price : 

^  ^  St  sciens  reticuit,  et  emptorem  decepit,  omnia  de- 
trimenta,  quae  ex  ea  emptione  emptor  traxerit,  pnestata- 
rum  ei.  Siveigiturssdes vitio tignicorruerunt,  sediumses- 
timationem ;  sive  pecora  contagione  morbosi  pecoris  peri- 
er  unt,  quod  interfuit  idone^  venisse,  erit  praestandum ."  (a) 

^^  Si  quid  tale  fuerit  vitii,  sive  morbi,  quod  usum  mi- 
nisteriumque  hominis  impediat,  id  dabit  redhibitioni 
locum :  dummodo  meminerimus,  non  utique  quodlibet 
qukm  levissimum  efficere,  ut  morbosus  vitiosusve  ha* 
beatur."  (jb)  ^*  Qui  fortasse,  si  hoc  cognovisset,  vel  emp- 
turus  non  esset,  vel  minoris  empturus  esset."  (c) 

An  agreement  had  been  entered  into  for  the  purchase 
of  a  house  for  a  coffee  house.  It  was  found  that  a 
chimney  could  not  be  made  convenient  for  a  coffee 
house ;  but,  nevertheless,  the  vendor  filed  a  bill  against 
the  purchaser  to  compel  him  to  perform  the  agreement 
Lord  Talbot  dismissed  the  bill,  merely  because  the 
tenant  would  be  obliged  to  take  it  for  a  purpose  he  did 
aot  want,  (d) 

If,  during  a  treaty,  there  be  an  industrious  conceal- 
Toent  of  the  necessary  repair  of  a  wall  to  protect  the  es- 
itaie  from  a  river,  which  was  a  considerable  outgoing,  it 
lias  ibeen  deemed  a  sufficient  ground  to  withhold  the  aid 
<€tf  e^ity  from  a  vendor,  (e)  and  it  is  conceived  that  he 

(a)  Hig.  lib.  19>  tit.  1,  L  13.    Cod.  lib.  4»  tit.  58, 1.  1. 

(6)  m§.  lib.  91,  tit.  1, 1.  1,  $  8. 

(0  1%.  lib.  19,  tit.  1,  de  Act  Empt.  1.  39.  lb.  lib.  18,  tit  1,  de  Cont 
Empt  L  3&. 

(k  iSHM-andMyLlSS.  lVe8.307.  13Ve8.78.  iSug.  Vend,  and  Pur.  308. 

'(e)  Biixt«n  V.  Cooper,  3  Atk.  383.  Howard  t.  Hopkyns,  3  Atk.  371- 
Yovokff  y.  Clerk,  Free.  Cha.  538.  1  Trea.  £q.  c.  2,  §  8.  1  Ball  and  Beatty, 
^41.  Lord  Clermont  V.  Tasbnrgb,  1  Jae.  and  Walker,  112.  Shiriejr  ?. 
Stratton^  1  Bro.  C.  C.  440.  See  Small  v.  Attwood,  1  Younge's  Rep.  407. 
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could  not  even  sustain  an  action  against  the  purchaser 
for  a  breach  of  the  contract,  (a) 

And,  if  a  vendor  know  that  there  is  a  latent  defect  in 
his  estate  which  the  purchaser  could  not,  by  any  atten* 
tion  whatsoever,  possibly  discover,  it  would  seem  that 
he  is  bound  to  disclode  his  knowledge,  although  the  es^ 
tate  be  sold  expressly  subject  to  all  its  faults.  (6) 

The  cases  which  have  been  hitherto  noticed  are  those 
in  which  the  fraud  has  been  practised  by  one  of  the  par- 
ties to  the  contract.  But  the  conduct  of  a  third  person 
may  have  influenced  one  of  the  parties  in  entering  into 
the  contract.  It  may  be  stated,  as  a  general  rule,  that 
neither  the  party  who  practises  the  fraud,  nor  any  third 
party,  shall  derive  any  benefit  from  it. 

A  third  person  shall  neither  sufier  nor  profit  by  the 
fraud  of  another,  (c) 

Therefore,  interests  obtained  through  the  fraud  of 
another  person  cannot  be  maintained,  (d) 

Relief  was  given  against  a  fraud  by  which  the  husband 
of  a  tenant  in  tail  prevented  the  completion  of  a  recovery, 
and  the  wife,  who  was  no  party  to  the  fraud,  was  not  per- 
mitted to  derive  any  advantage  from  the  transaction,  (e) 

The  suppression  or  concealment  by  a  third  person  of 
an  interest,  which,  if  it  had  been  known  to  the  purchaser^ 
would  have  deterred  him  from  entering  into  the  con- 
tract, will  prevent  that  person  from  setting  up  the  inte- 
rest against  the  purchaser.  A.,  about  to  purchase,  tells 
B.  of  his  intention,  and  asks  him  whether  he  has  any 
incumbrance.  B.  says  he  has  not.  A.,  on  the  faith  of 
this  assertion,  purchases.  B.  cannot  afterwards  set  this 
up  against  A.  (/) 

(a)  I  Sugd.  Vend,  and  Pur.  308.  (6)  lb.  313. 

(c)  DougL  229.  (d)  14  Ves.  289. 

(e)  14  Yes.  290,  Luttrell  v.  Olmius,  11  Yes.  638. 

(/)  Perez.  Cod.  lib.  8,  tit.  26,  n.  10.  Matth.  de  Auct.  lib.  1,  c.  19*  n.  86. 
IbbottsoD  V.  Rhodes,  2  Yem.  554.  Amy's  Case,  cited2  Ch.  Cas.  128.  Hobbs 
T.  Norton,  1  Yem.  136.  Dalbiac  ▼.  Dalbiac,  16  Yes.  125.  KeviUe  v.  Wilkin- 
son, 1  Bro.  C.  R.  543. 

kk2 


500  CONFLICT    OF    LAWS. 

There  can  be  no  fraud  practised  on  a  party  who  haft 
the  means  of  acquiring  full  knowledge  of  the  subject 
matter  of  the  contract  and  of  its  defects.  "Non 
decipiuntur  qui  non  ignorant."  If,  therefore,  de- 
fects in  the  property  are  patent,  the  purchaser  is  not 
entitled  to  be  relieved  from  his  contract  :  '*  Non 
tamen  ea  vitia  venditori  prsstanda  esse  ex  hoc 
edicto,  quse  quis  non  ignorant.  Finge  equm  caecum 
esse,  claudum  esse,  cicatricem  in  capita  aut  ali&  parte 
corporis  evidentem  et  periculosam  habere :  nihil  ven- 

ditori  nocebit,etsi  ea  non  palam  esse  dixerH Ita  jam 

ex  sententi&  venditor  non  tenebitur.  Idem  dicemus,  si 
quis  sedes  i-uinosas  vemdendo  in  re  prsssenti  sedes  ben^ 
sedificatas  dixerit:  si  servum  deformem,  speciosum.  Nam 
heec  cum  palam  sint,  emtor  deceptum  se  esse  queri  non 
potest.  Soliim  id  agitur  hoc  edicto,  ne  per  silentium, 
et  reticentiam  venditorum  emtores  decipiantur.''  (a) 

If  a  person  enter  into  a  contract,  with  full  knowledge  of 
all  the  defects  in  the  estate,  he  has  no  ground  of  complaint, 
sdentia  enim  utrinqwe  par  pares  facit  cantraheates  (jb). 

So  if,  at  the  time  of  the  contract,  the  vendor  himself 
was  not  aware  of  any  defect  in  the  estate,  it  seems  thai 
the  purchaser  must  take  the  estate  with  all  its  faults,  and 
cannot  claim  any  compensation  for  them. 

And  even  if  the  purchaser  was,  at  the  time  of  theeon^ 
tract,  ignorant  of  the  defects,  and  the  vendor  was  ac- 
quainted with  them,  and  did  not  disclose  them  to  the 
purchaser,  yet,  if  they  were  patent,  and  could  have  been 
discovered  by  a  vigilant  man,  no  relief  will  be  grantedl 
against  the  vendor,  (c) 

Thus,  where  a  meadow  was  sold  without  any  noticr 
of  a  footway  round  it,  and  also  one  across  it,  whicb^  of 
course,  lessened  its  value.  Lord  Rosslyn  decreed  a  spe- 

(a)  Donelli  Opera,  de  MdeL  Edict,  p.  198. 

ijb)  OrotiuBy  de  Jure  Belli  ac  Pacis^  1.  2,  c.  12,  $  9,  3.  Pafiendorf,  de 
Jure  Natune  et  Gentium,  1.  5,  c.  3,  $  5.  VoeC,  lib.  19>  tit.  1,  de  Actionibu* 
Empt.  n.  15,  and  lib.  21,  tit.  1,  9- 

(c)  1  Sug.  Vend,  and  Pur.  307.  TovUier,  tit  dee  Contrate,  liv.  3,  c.  2,  n.  55. 
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eifie  performance  with  costs,  as  he  could  noty  he  said, 
help  the  purchaser  who  did  not  choose  to  inquire,  (a) 

**  Ignorantia  supinuj  quando  quis  ignoravit  illud  quod 
in  oeulos  cadit,  non  prodest,  paria  enim  sunt  scire,  et 
scire  debere.  Idem  est,  quando  facile  certior  reddi 
potuit.  Sed  si  sciverit  venditor,  et  emptor  earn  rem  non 
intelligens  credidit  venditori  dolum  abfuturum,  putarem 
dolum  culpae  licet  crass®  prseponderaturum,  vel  in  foro 
extemo,  de  quo  alibi,  aut  in  foro  conscientise."  (6) 

"  Non  videntur,  qui  errant,  consentire"  is  adopted  by 
every  system  of  jurisprudence  as  a  fundamental  prin- 
ciple in  estimating  the  obligatory  effect  of  contracts. 
**  Lorsque  le  consentement  n'a  ete  donne  que  par  erreur^ 
j'ai  fait  ce  que  je  ne  voulais  pas,  et  je  n'ai  pas  fait  ce  que 
je  voulais."  (c) 

The  difficulty  arises  in  making  the  proper  application 
of  this  principle. 

This  error,  or  mistake,  may  regard  the  motive  or  con- 
sideration for  the  contract,  or  the  person  with  whom  it  is 
made,  or  the  subject  matter  of  it,  or  there  may  be  mis- 
take juris  as  well  as  facii. 

A  contract  may  be  avoided  on  the  ground  that  there 
has  been  a  mistake  in  the  matter,  which  constitutes  the 
only  or  principal  motive  or  consideration  which  induced 
the  party  to  enter  into  it,  and  was  known  to  be  so  by  the 
party  with  whom  he  contracted. 

The  Code  Civil  affords  an  illustration  of  this  species 
of  error. 

A  compromise,  proceeding  on  and  originating  in  docu- 
ments which  are  subsequently  proved  to  have  been  false, 
or  in  respect  of  a  suit  treated  as  pending,  but  which  had 
been  terminated  by  a  sentence,  of  which  the  parties,  or 
one  of  them,  had  no  knowledge,  is  null,  (d) 

(a)  Oldfield  ▼.  Rounds  5  Yes.  508. 

(b)  Brunneman,  ad  Pand.  lib.  18»  tit.  I,  ad  L  15. 

(c)  Dig.  lib.  50,  tit.  17>  de  Reg.  Juris,  1.  116.    lb.  lib.  44,  tit.  7,  de  Oblig. 
et  Act.  1.  57.    Toullier,  liv.  3,  tit.  3,  n.  36. 

(d)  Art.  2054,  B,  6. 
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Another  instance  may  be  stated,  of  an  annuity  created 
on  the  life  of  a  person  who  at  the  time  of  the  contract 
was  dead,  (a)    The  contract,  in  this  case,  has  no  effect. 

The  contract  may  also  be  avoided  on  the  ground  of 
error,  in  respect  of  the  person  with  whom  it  is  made, 
when  the  person,  or  the  quality  or  character  which  he 
sustains,  forms  the  only  or  principal  cause  of  tbe  con* 
tract.  (6)  This  can  rarely  be  the  case  in  the  contract  of 
sale  and  purchase.  In  the  contract  of  marriage  such  a 
mistake  would  render  the  marriage  void.  It  would  also 
render  a  donation  void,  as  where  a  person,  intending  to 
make  a  donation  to  a  nephew,  who  resided  at  a  distance,, 
and  with  whom  the  donor  had  no  personal  acquaintance, 
and  a  person  assumes  the  name,  or  represents  himself 
as  the  nephew,  and  under  this  mistake  the  donation  is 
made  to  him.  A  compromise,  made  by  the  creditor  of 
an  intestate  with  a  person,  believed  to  be  his  heir,  but 
who  was  not  so,  would  be  void,  (c) 

A  sale,  which  has  proceeded  under  a  mistake  of  tiiat 
which  the  one  intended  to  sell,  and  the  other  intended 
to  buy,  is  invalid.  "  Si  igitur  ego  me  fiindum  emere 
putaremComelianum,  tu  mihi  te  vend  ere  Sempronianum 
putasti :  quia  in  corpore  dissensimus,  emptio  nulla  est. 
Idem  est,  si  ego  me  Stichum,  tu  Pamphilum  absentem 
vendere  putasti.  Nam  quum  in  corpore  dissentiatur, 
apparet  nuUam  esse  emptionem."  (d) 
.  This  is  said  to  be  a  mistake  in  corpore. 

The  texts  in  the  civil  law  treat  also  of  a  mistake  in 
substantid  aut  fnateridy  by  which  terms  must  be  under- 
stood the  essential  qualities  which  constitute  the  thing 
which  it  professed  to  be,  and  which  is  intended  to  be 
3old  and  purchased, 

^  ^  Inde  quaeritur ;  si  in  ipso  corpore  non  erratur,  sed 

(a)  PotMer,  du  Contrat  de  Const,  de  Rente,  n.  226.  Code  CSvil,  art.  1974. 
(jb)  Dunlop  ▼.  CraickBfaan]fc>  June  l6th,  1752.    Elch.  n.  25,  Frand. 

(c)  Toullier,  liv.  3,  tit.  3,  p.  2,  n.  40  et  seq. 

(d)  Dig.  lib.  18,  tit.  1, 1.  9.  Voet,  lib,  18,  tit.  1,  n.  5  ct  seq.    Noodt,  Opera 
de  Cont.  Empt.  torn.  2. 
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m  substantia  error  sit,  ut  putk  si  acetum  pro  vino 
vceneaty  ees  pro  auro,  vel  plumbum  pro  argento, 
vel  quid  aliud  argento  simile,  an  emptio  et  venditio 
sit  ?  Marcellus  scripsit,  emptionem  esse  et  vendi- 
tionem,  quia  iu  corpus  consensum  est,  etsi  in  materia 
sit  erratum.  Ego  in  vino  quidem  oonsentio,  quia  eadem 
prope  ouorja  (id  est,  substantia)  est,  si  modo  vinum  acuit; 
cseterum,  si  vinum  non  acuit,  sed  ab  initio  acetum  fuit, 
ut  embamma,  aliud  pro  alio  voenisse  videtur.  In  cseteris 
autem  nuUam  esse  venditionem  puto,  quoties  in  materia 
erratur."  (a) 

If  the  mistake  be  in  respect  of  qualities  not  essential,  but 
accessory  or  accidental  to  the  thing,  the  sale  is  not  void, 
but  the  purchaser  is  entitled  to  compensation :  *^  Secus 
est  de  qualitate  accidentali ;  unde,  postquam  dictum  est 
nullum  esse  contractum  quum  mensa  argento  cooperta 
pro  aurea  voenit,  statim  subjicitur,  aliter  atque  si  aurum 
quidem  fuerit,  deterius  autem  quam  emptor  exjstimaret, 
tunc  enim  emptio  valet."  (b) 

A  mistake  as  to  the  vendible  quality  of  the  article  is 
a  ground  for  rescinding  the  sale ;  but  if  a  person,  know- 
ing that  it  is  not  a  subject  of  sale,  purchases  it  from  one 
who  is  ignorant  of  this  defect,  he  is  bound  to  pay  the 
price.  If,  however,  the  purchaser  were  ignorant,  but 
the  seller  was  aware  of  this  defect,  the  former  may 
recover  damages  from  the  latter,  (c) 

When  there  is  mistake  as  to  the  quantity  of  the  thing 
sold,  the  contract  is  not  void.  If  a  farm  were  sold 
according  to  its  quantity,  and  it  was  of  greater  or  less 
extent  than  was  described,  the  vendor  in  the  one  case, 
and  the  purchaser  in  the  other,  would  recover  the  value 

(a)  Dig.  lib.  IS^  tit.  1, 1. 9,  §  2.  Noodt,  Opera,  torn.  2,  sup.  Bynkenk.  Obs. 
Jnr.  Rom.  lib.  6, 1. 4.  Pothier,  Tr.  de  Cont.  de  Vente,  n.  34, 3S.  Toidfier,  til.  3, 
liv.  3,  des  Cont.  c.  2,  n.  55.  Code  Civil,  art.  1110.  Voet,  lib.  18,  tit.  1,  n.  5. 
Thornton  v.  Kempster,  5  Taunt.  766. 

(b)  PoUiier»  ad  Pand.  lib.  18,  tit.  1,  S  35.  Dig.  I.  10.  Voet,  lib.  18, 
tit.  1,  n.  6. 

(c)  Voet,  lib.  18,  tit.  1,  n.  8. 
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of  the  land,  exceeding  or  less  than  that  which  was 
believed  by  the  parties  to  be  sold  and  purchased,  (a) 

So,  if  the  farm  should  not  be  of  the  same  nature  or 
quality ;  as,  if  it  were  described  as  consisting  of  twenty 
acres  of  meadow,  and  twenty  acres  of  vineyard,  and  it 
really  consisted  of  twenty-five  acres  of  meadow  and 
fifteen  of  vineyard,  a  deduction  of  the  price  in  propor- 
tion to  the  difference  between  the  two  descriptions  of 
land  might  be  recovered  from  the  vendor.  It  is,  however, 
in  these  cases,  in  the  option  of  the  purchaser,  either  to  pay 
for  the  excess  beyond  that  which  he  was  supposed  to 
have  purchased,  or  to  leave  the  land  to  the  vendor,  (a) 

But  -if  the  farm  were  sold  by  its  descriptive  name,  as 
the  Cornelian  Farm,  or  a  farm  consisting  of  one  hundred 
acres,  were  the  same  more  or  less,  or  the  farm  consisting 
of  one  hundred  acres,  but  with  a  description  of  its 
boundaries,  there  would  be  no  relief  in  respect  of  the 
mistake,  unless  in  the  two  latter  cases  there  should  be 
such  a  material  diffierence  in  the  quantity  as  to  show 
that  there  was  a  mistake  in  the  specification  of  the 
boundaries.  (5) 

If  a  purchaser  of  an  estate  think  he  has  purchased 
bondjide  a  part  which  the  vendor  thinks  he  has  not  sold, 
that  is  a  ground  to  set  aside  the  contract,  that  neither 
party  may  be  damaged ;  because  it  is  impossible  to  say 
one  shall  be  forced  to  give  that  price  for  part  only,  which 
he  intended  to  give  for  the  whole ;  or  that  the  other  shall 
be  obliged  to  sell  the  whole  for  what  he  intended  to  be 
the  price  of  part  only,  (c) 

So  where  there  is  a  mistake  between  the  parties  as  to 
what  was  sold,  the  court  will  not  interfere  in  &vour  of 

(a)  Voet,  lib.  18,  dt.  1,  n.  7. 

(fi)  Neostad,  Cur.  Holl.  Decis.  18,  Van  Leeuwen,  Gens.  For.  part  1, 
lib.  4,  c.  \9,  n.  19.  Gomez,  Resol.  torn.  2,  c.  2,  n.  16.  BrunaemaD,  ad 
Cod.  de  Peric.  et  Commod.  Rei  Venditae,  1.  2.     Voet,  lib.  18,  tit.  1,  n.  7. 

(c)  See  13  Ves.  jun.  427-  Higginson  v,  Clowes,  15  Ves.  jun.  516.  I  Vei, 
jun.  211.    6  Ves.  339.    1  Sugd.  Vend,  and  Pur.  p.  318. 
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either  party*  (a)  Even  mere  surprise  on  third  persons 
at  a  sale  by  auction,  has  been  deemed  sufficient  to  pre- 
vent the  court  from  assisting  a  purchaser,  as  where  the 
known  agent  of  the  seller  bid  for  the  estate  on  be- 
half of  the  purchaser,  and  other  persons  present 
thinking  he  was  bidding  as  a  puffer  on  the  part  of 
the  vendor  were  deterred  from  bidding,  (b)  So,  where 
a  purchaser,  previously  to  the  sale  by  auction,  told  the 
vendor  that  he  would  have  nothing  to  do  with  the 
estate,  but  afterwards  went  to  the  sale,  where  he  was 
considered  hy  the  company  as  a  puffer  j  and  bid  £8000 
for  the  estate,  which  was  knocked  down  to  him  at  that 
sum,  from  the  misapprehension  of  the  person  appointed 
to  bid  for  the  vendor,  who  ought  to  have  bid  £9000,  and 
the  mistake  was  instantly  explained,  a  specific  per- 
formance was  refused,  (c) 

A  mistake  in  respect  of  the  price  renders  the  contract 
void,  {d) 

There  can  be  no  consent  if  there  be  any  mistake 
respecting  the  nature  of  the  contract  into  which  the 
parties  enter.  Thus,  if  the  one  party  were  desirous  of 
selling  to  the  other  a  certain  house  for  a  given  sum,  and 
the  other  party  understood  it  was  let  to  him  for  a  term 
of  years  at  that  sum,  there  is  in  this  case  neither  a  sale 
nor  a  lease,  (e) 

An  agreement,  the  sole  or  principal  foundation  of 
which  has  been  the  mistake  or  ignorance  of  the  law, 
may  on  this  ground  be  annulled. 

The  precise  limits,  and  the  correct  application  of  the 


(a)  See  1  Yes.  jun.  211.  6  lb.  339.  13  lb.  427.  Higginson  v.  Cbwes, 
15  lb.  616.  1  Yes.  and  Beames,  524.  Harnett  ▼.  Yeilding,  2  Scho.  and 
Lef.  554. 

(&)  Twining  v.  Morris,  2  Bro.  C.  C.  326.  See  6  Yes.  jnn.  338.  10  lb. 
305,313,318.  Willanv.Willan,l6IlK72.  Magraney.Archbold,  ll>ow,107. 

(c)  Mason  ▼.  Armitage,  13  Yes.  jnn.  25.    Hill  v.  Buckley,  17  lb.  394. 

id)  Dig.  lib.  18,  tit.  1, 1.  9.  Pothier,  Tr.  de  Yente,  n.  36.  Sword  y. 
Sinclairs,  August  Stb,  1771,  Diet.  14,241. 

(fi)  Dig.  lib.  18|  tit.  1, 1.  9.    Pothier,  ib.  n.  37. 
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rule  ignorantia^  or  error  juris  neminem  excusat^  hate 
afforded  a  subject  of  controversy  amongst  jurists. 

Public  utility,  no  less  than  the  concurrence  of  jurists, 
sanctions  its  application  so  far  as  to  prevent  a  penon 
from  relieving  himself  from  a  duty,  or  protecting  himself 
from  the  consequences  of  violating  a  prohibition  imposed 
by  the  law,  or  from  acquiring  an  advantage  in  oppo> 
sition  to  the  legal  rights  and  interests  of  another.  But 
there  «eems  neither  reason  nor  justice  in  allowing  the 
ignorance  of  one  man,  who  is  under  no  moral  obligation, 
who  has  no  intention  of  making  a  gratuitous  donation, 
and  who  is  acting  entirely  or  mainly  under  that  ig- 
norance, to  be  a  title  of  adventitious  acquisition  to 
another. 

The  maadm  which  is  established  by  the  Code  Civil 
as  of  one  of  its  laws  is,  ^^  il  n'y  a  point  de  consentement 
valable  s'il  n'^a  ^t^  donn^  que  par  erreur,"  (a)  is  of  uni- 
versal application.  If  the  consent  were  given  only  in 
consequence  of  error,  the  Code  Civil  does  not  admit, 
and  in  fact  there  cannot  be  any  substantial  distinction, 
whether  the  error  be  in  a  matter  of  &ct  or  in  a  matter 
of  law.  Thus,  the  heir  succeeding  ab  intestate,  to- 
lieves  his  nephew  to  be  equally  entitled  with  himself  to 
the  succession  of  the  cousin  german  of  the  latter,  and  in 
this  befief  delivers  to  him  a  moiety  of  the  estate  of  the 
deceased.  It  was  Ins  intention  not  to  ^ve  any  of  his 
'Own  property,  but  to  deliver  to  Ids  nephew  that  which 
he  believed  belongs  to  the  latter.  The  delivery  to  him 
can  be  referred  to  no  other  motive  than  his  supposed 
right  to  the  property.  The  heir  discovers  that  the 
nephew  has  no  right ,  because  the  law  does  not  admit  him 
to  the  succession.  Such  an  act,  therefore,  is  null,  and 
the  property  may  be  recovered,  (b) 

This  principle  is  fully  sanctioned  by  the  texts  of  the 

(a)  Art.  1109. 

(6)  Dig.  lib.  10»  tit.  2,  de  Fam.  Exerc.  1. 36. 
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civil  law.     ^*  Juris  ignorantia  non  proilest  acquirere 
▼olentibus,  suum  vero  petentibus  non  nocet/'  {a) 

'^  Csetemm  omnibus  juris  error,  in  damnis  amittends 
rei  sose  non  nocet/'  (&) 

Upon  these  laws  Pothier  rests  his  proposition.  ^*  In 
eo  autem  conyeniunt  quod,  quidquid  aliquis,  sive  per 
ignorantiam  juris,  sive  per  ignorantiam  facti  gesserit, 
non  ei  obsit  quominus  rem  suam  reposcere  aut  retinere 
poBsit."  (J) 

When,  however,  the  consent  may  be  referred  to  an- 
other motive,  or  rather  when  it  is  not  evident  that  the 
consent  was  given  from  no  other  cause  but  mistake  of 
the  law,  there  is  no  ground  for  admitting  the  party  to 
relieve  himself  from  the  act.  If  in  the  case  which  has 
been  put,  the  heir  had  been  a  co-devisee  with  his  nephew, 
under  a  will  not  duly  executed,  to  pass  the  property , 
and  in  ignorance  of  the  law  had  delivered  to  his  nephew 
a  moiety  of  the  succession,  he  cannot  afterwards,  oot 
discovering  that  the  will  was  inoperative,  recover  it 
back.  Here  it  is  not  clear,  nor  is  it  capable  of  being 
proved,  that  his  only  motive  was  that  which  originated 
in  his  mistake  respecting  the  validity  of  the  will.  It 
might  have  been  his  desire,  from  respect  to  the  memory 
of  his  ancestor,  to  discharge  a  duty,  although  of  im- 
perfect obligation,  by  performing  his  will.  With  these 
two  motives,  by  which  he  might  have  been  influenced, 
the  presumption  is  that  he  acted  under  the  latter.  In 
dubioy  error  nocet  erranti. 

The  Code  Civil  adopts  this  principle.  Confirm- 
ation or  ratification,  or  the  voluntary  carrying  into  effect 
of  a  gift  by  the  heirs  or  assigns  of  the  donor,  after  his 
decease,  implies  their  renunciation  of  setting  up  either 
the  defects  of  form  or  any  other  exceptions,  (c) 

(a)  Dig.  Ub.  22,  tit  6, 1.  7. 

(b)  lb.  1.  8.    Pothier»  ad  Pand.  lib.  22,  tit.  6,  §  2,  n.  2.    Domat,  liv.  1, 
tit.  18>  n.  14.    TouUier,  liv.  3,  tit,  3,  n.  66. 

(e)  Art.  1340. 
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It  is  quite  clear  that  a  mistake  of  the  law  can  never 
be  a  ground  for  setting  aside  a  compromise  which  has 
been  entered  into  respecting  a  litigated  or  doubtful 
claim,  because  the  very  foundation  of  the  compromise  is, 
that  both  parties  are  ignorant  of,  or  are  doubtfiil  as  to 
the  law  by  which  the  question  should  be  decided,  (a) 

A  purchase,  in  which  the  consent  had  been  given  solely 
or  principally  from  a  mistake  in  law,  would  be  rescinded. 
Even  those  jurists  who  maintain  that  a  payment  made 
under  an  ignorance  of  law  cannot  be  recsdled,  do  not 
extend  their  doctrine  to  executory  agreements,  and  tbe 
distinction  is  thus  expressed  by  Heineocius.  "  Distin- 
guendum,  utrumex  ignorantia  juris  rem  tradiderim 
eamque  velim  actione  repetere,  an  earn  promissam  ex 
hujusmodi  ignorantia  adhuc  possideam,  et  de  ea  reti- 
nend4  sum  sollicitus.  Priore  casu,  inquiunt  leges,  igno- 
rantia nocet,  (b)  posteriore  noa  nocet,  sed  promitteos 
exceptione  tutus  est."  (c) 

The  consideration  of  the  doctrine  on  the  subject  of 
recovering  payments  made  under  a  mistake  of  the  law, 
belongs  to  another  part  of  this  work.  Amongst  those  who 
maintain  that  they  cannot  be  recovered  are  Cujas,  (d) 
Voet,  (e)  and  Pothier  ;  {/)  whilst  the  contrary  opinion 
is  maintained  by  Yinnius,  (jg)  Huber,  (A)  and  the  cele- 
brated D'Aguesseau. 

The  doctrine  of  the  courts  of  equity  in  England  is 
in  conformity  with  the  view  which  has  been  taken  of 
the  effect  of  a  mistake  in  inducing  a  party  to  make  a 
contract  of  sale. 

It  has  been  decided,  that  in  a  deed  executed  between 
a  brother  and  a  sister,  a  general  release  was  not  binding 
as  to  the  rights  of  which  the  parties  were  ignorant  at 

(o)  Code  Civil,  art.  2044.  (A)  Dig.  lib.  22,  tit.  6, 1.  la 

(c)  Heineccii  Opera,  ad  Pand.  lib.  22,  tit  6,  §  146,  note. 

<rf)  Lib.  5,  obs.  39.  W  Lib.  12,  tit.  6,  ii.7. 

(/)  Tr.  de  I'Act.  Condict.  Indeb.  §  2,  art.  3,  n.  160  et  seq. 

(ff)  QiUBst.  Sel.  Ub.  1,  c.  47. 

(i^  la  Inst.  lib.  3,  tit.  28,  n.  32  et  seq,  and  in  Pand.  lib.  12,  tit  6,  n.  1. 
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the  time.  '^  If  the  party  releasing  is  ignorant  of  his 
right,  or  if  his  right  is  concealed  from  him  by  the 
person  to  whom  the  release  is  made,  there  will  be  good 
reasons  for  the  setting  aside  of  the  release/'  The  court 
never  holds  parties  acting  upon  their  rights  (doubts 
arising  as  to  those  rights)  to  be  bound,  unless  they  act 
with  full  knowledge  of  all  the  doubts  and  difficulties 
that  arise,  (a) 

If  a  party  acting  in  ignorance  of  a  plain  and  settled 
principle  of  law,  is  induced  to  give  up  a  portion  of  his 
indisputable  property  to  another,  under  the  name  of 
compromise,  a  court  of  equity  will  release  him  from  the 
effect  of  his  mistake,  (b)  But  where  a  doubtful  question 
arises,  such  as  a  question  of  construction  upon  the 
will  of  the  testator,  it  is  extremely  reasonable  that  parties 
should  terminate  their  differences  by  dividing  the  stake 
between  them,  in  the  propOTtions  which  may  be  agreed 
upon,  (c) 

A  party  had  devised  an  estate  tail  in  certain  lands  to 
D.^  his  eldest  son  and  heir,  limiting  the  reversion  in  fee 
to  Jus  own  heirs.  D.  left  no  issue,  but  devised  the  estate 
to  the  plaintiff  in  fee.  The  latter,  being  ignorant  of  the 
law,  and  persuaded  by  the  defendant  and  his  scrivener 
and  conveyancer,  that  D.  had  no  power  to  make  such 
devise,  and  being  also  subject  to  an  action  of  ejectment, 
purchased  ^e  estate  of  the  defendant  for  £80,  and  it 
was  conveyed  to  him  by  lease  and  release.  A  bill  was 
filed  to  have  this  money  repaid  with  interest.  The 
defendant  by  his  answer  first  of  all  insisted  that  D.  had 
no  power  to  make  such  devise ;  but  if  he  had,  he  urged 
that  the  plaintiff  should  have  been  better  advised 
before  he  parted  with  his  money,  for  that  all  purchases 
were  to  be  at  the  peril  of  the  purchaser.  The  decree 
was  for  the  money,  with  interest  and  costs,  (d) 

(a)  Ramsden  r.  Hylton,  2  Yes.  304.    Cole  ▼.  Green,  1  Ves.  306. 

(b)  Gibbons  t.  Gaunt,  4  Ves.  849.  (c)  1  Sim.  and  Sta.  663,  3,  4,  5. 
Cd)  Bingham  v.  Bingham,  Belt's  Snp.  to  Vesey's  Rep.  79. 
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SECTION  V. 


CONSENT. 

When  it  is  considered  to  have  been  given. — Contract  by  letters. — Effect  of 
the  letter  containing  the  offer,  both  ttt  the  time  sent,  and  at  the  time  received. 
If  at  the  time  received  the  person  by  whom,  or  to  whom  it  is  addressed, 
be  dead  or  insane,  the  treaty  is  at  an  end. — Before  acceptance,  offer  in  the 
letter  may  be  recalled. — ^Letter  containing  the  offer,  and  another  revoking 
the  offer,  written  at  different  times  in  the  same  day,  but  sent  and  arnring 
by  the  same  post. — Acceptance. — Whether  it  is  perfect  before  it  is  com- 
municated to  the  person  making  the  offer. — By  the  civil  law  and  the 
codes  founded  on  it,  and  by  the  Code  Civil,  the  contract  need  not  be  in 
writing. — Otherwise  in  England. — Statnte  of  Frauds. — What  writing  le- 
quired  by  the  statute. — By  whom  to  be  signed. — Signatore  by  age&t— 
Part  performance,  effect  of. — Colonies  in  which  this  statute  is  adopted- 
Law  of  Scotland. — Rei  intenmtio, — United  States. 

If  the  parties  are  present  when  they  contract,  there 
can  be  no  difficulty  in  ascertaining  the  period  when  the 
consent  of  both  is  given,  when  there  is  duorum  in  idem 
placitum  consemms.  But  the  contract  may  take  place 
through  the  intervention  of  a  third  person,  or  by  corres- 
pondence, '^  Inter  absentes  quoque  talia  negotia  contra- 
huntur ;  vehiti  per  epistolani,  vel  per  nuncium."  (a) 

When  the  written  correspondence  of  the  parties 
affords  the  medium  by  which  the  consent  is  given,  some 
important  questions  arise  which  require  consideration. 

As  an  offer  by  the  one  to  sell  or  buy  has  no  effect 
until  it  is  accepted  by  him  to  whom  it  is  made,  the 
death  or  insanity  of  the  person  by  whom,  or  to  whom 
the  offer  has  been  addressed,  before  the  latter  has  ac- 
cepted it,  determines  the  treaty.  The  heirs  of  neither 
party  can  claim  the  right  of  insisting  on  its  completion 
against  the  consent  of  the  other. 

(a)  Dig.  lib.  44,  tit.  7, 1.  2,  §  2. 
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The  commentators  have  thus  described  an  offer  by 
a  letter  and  its  effects : 

^^  Epistola  absenti  idem  est  quod  sermo  preesentibus : 
et  qui  mittit  alteri  literas^  intelligitur  prsesens  preesenti 
loqui/'  (a) 

*^  Epistola  obligare  non  potest  scribentem,.  si  is  de- 
cedat  antequam  ad  eum  pervenerit  cum  quo  erat  con- 
trahendum,  quia  ciim  per  mortem  deficiat  scribentis 
consensus,  non  potest  dici  qu6d  ejus  scriptura  loquatur ; 
per  epistolam  enim  prsesens  videtur  absenti  loqui :  sed 
mortuus  non  loquitur ;  ide6  cessat  prsesumptio  sen  con- 
jectural' (i) 

**  Lic^t  mittens  consentiat  tempore  quo  mittit,  tamen 
consentit  tempore  quo  epistola  pervenit  ad  eum  cui  mit- 
titur,  quia  durat  primus  consensus,  ex  quo  non  reperitur 
mutatus,  voluntas  prsesumitur  durare  ;  et  ideh  puto  qu&d 
si  antequam  perveniat  epistola,  moriatur  mittens  vel 
efficiatur  furiosus,  quod  tunc  non  contrahatur  obligatia 
per  epistolam,  quia  non  durat  voluntas  nee  intervenit 
consensus  tunc  temporis/'  (c) 

^*  Quod  diximus  literas  quee  inter  absentes  mittuntur,. 
probare,  non  procedit  ubi,  antequam  ei  cui  script®  sunt 
literas  traditse  fuissent,  decessisset  is  cui  seripsisset. 
Cvjus  rei  ilia  ratio  redditur,  quia  per  literas  absens 
absentem  dicitur  alloqui ;  non  ergo  dici  potest  alloqui 
qui  misit,  si  antequam  traderentur,  decessit."  (d) 

The  person  sending  the  letter  not  only  gives  his  con- 
sent at  the  time  he  sends  it,  but  his  consent  is  given  at 
the  time  the  letter  is  delivered  *^  verum  est  ilium  con- 
sentire  tempore  quo  literal  tradentur,  quia  durat  primus 
consensus,  et  ex  eo  quo  non  reperitur  mutata  voluntas, 
prsesumitur  durare."  (e) 


(«)  BtftoliUy  ad  Pand.  lib.  39>  tit.  5,  Je  Donationilms,  1.  4. 

ib)  SordiUy  lib.  1,  cons.  136.    Alezand.  lib.  5,  cons.  23»  n.  9. 

(c)  Bald,  ad  Pand.  Mandati,  lib.  17,  tit.  1,  1.  1. 

{d)  Stnccba,  TV.  deMcrcatura,  tit.  de  ProbationibaSy  n.  16. 

Wlb. 
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The  continuance  of  the  consent  at  the  time  of  the  de- 
livery is  a  presumption  which  is  rebutted,  if  the  writer, 
before  the  offer  has  been  accepted,  revokes  it.  Brunne- 
man,  in  commenting  on  this  law  in  the  Pandects,  con- 
demns the  opinion  that  such  consent  could  not  be  with- 
drawn after  the  letter  had  been  sent : 

^^  Glossa  hie  putat,  quando  per  litteras  contraho, 
antequam  perveniant  litterse  ad  alteram,  me  non 
posse  poenitere,  quam  Dd.  communiter  reprobant. 
Unde  si  nuncium  mitto  ob  contractum  ineundum, 
et  si  antequam  litterse  perveniant  ad  alterum,  possum 
testato  poenitere,  quia  nuntius  et  epistola  est  nudum  in- 
strumentum,  ubi  ergo  revocostatim,  deest  consensus." (a) 

Pothier  has  adopted  a  similar  opinion.  ^'  Poor 
que  le  consentement  intervienne  en  ce  cas,  il  faut 
que  la  volonte  de  la  partie,  qui  a  ecrit  k  I'autre  poar 
lui  proposer  le  marche,  ait  persevere  jusqu'au  temps 
auquel  sa  lettre  serk  parvenue  k  Tautre  partie,  et  auquel 
I'autre  partie  aura  declare  qu'elle  acceptait  le  marche. 
Cette  volonte  est  presumee  avoir  persevere  tant  qu'il 
ne  parait  rien  de  contraire."  (b) 

It  may  happen,  that  if  the  person  having  written  and 
put  into  the  post-office,  a  letter  containing  an  offer,  or  the 
acceptance  of  an  offer,  may  by  the  same  conveyance 
transmit  another  letter,  containing  an  alteration  or  a  re- 
vocation of  that  offer,  or  the  acceptance  of  it.  In  such  a 
case  it  has  been  decided,  that  both  letters  are  to  be  read  as 
containing  one  entire  communication,  and  consequently 
from  both  the  letters  is  to  be  drawn  the  conclusion, 
whether  the  offer  is  continued,  or  whether  there  has 
been  a  simple  acceptance  of  the  offer.  Pothier  has  sup- 
posed the  case,  and  he  concludes  that  there  is  wanting 
the  requisite  consent,  ^^  si  j'ai  ecrit  k  un  marchand 
de  Livourne  une  lettre  par  laquelle  je  lui  proposais 
de  me  vendre  une  certaine  partie  de  marchandises  pour 

(o)  Brunnemaiiy  ad  Pand.  lib.  18,  tit.  1»  L  I. 
(6)  Pothier,  Tr.  Cont.  de  Vente,  n.  32. 


SALE   AND    PURCHASE   OF    REAL    PROPERTY.  513 

un  certain  prix,  etqu'avant  que  ma  lettre  ait  pu  lui  par- 
venir,  je  lui  en  aie  ecrit  une  seconde,  par  laquelle  je  lui 
marquais  que  je  ne  voulais  plus  cette  emplette,  ou 
qu'avant  ce  temps  je  sois  mort,  ou  que  j*ai  perdu  lusage 
de  la  raison ;  quoique  ce  marchand  de  Livourne,  au 
re^u  de  ma  lettre,  ignorant  ou  mon  changement  de 
volonte,  ou  ma  mort,  ou  ma  demence,  ait  fait  reponse 
qu'il  acceptait  le  marche  propose,  neanmoins  il  ne  sera 
intervenu  entre  nous  aucun  contrat  de  vente ;  car  ma 
volonte  n'ayant  pas  persevere  jusqu'au  temps  auquel  ce 
marchand  a  re^u  ma  lettre,  et  accepte  la  proposition 
qu'elle  contenait,  il  ne  s'est  pas  rencontre  un  consente- 
ment  ou  concours  de  nos  volontes  necessaire  pour  former 
le  contrat  de  vente."  (a) 

Another  case  occurred,  in  which  a  merchant  at  Paris 
wrote  to  a  merchant  at  Havre,  oflfering  to  purchase  of 
the  latter  a  certain  vessel,  if  she  could  be  fully  equipped 
by  a  particular  day.  The  merchant  at  Havre  wrote  two 
letters,  which  he  despatched  by  the  same  courier.  In 
the  one  written  in  the  earlier  part  of  the  day  he  expressed 
his  simple  assent,  but  in  the  other  letter  written  at  a 
later  part  of  the  day,  he  expressed  his  inability  to  equip 
the  vessel  by  the  time  required,  although  he  would  do 
every  thing  in  his  power.  The  merchant  at  Havre 
proceeded  to  execute  the  order,  but  the  merchant  at  Paris 
considered  the  treaty  at  an  end,  in  consequence  of 
the  former  having  stated  his  inability  to  effect  it  by 
the  time  required.  The  Court  of  Rouen,  and  afterwards 
the  court  of  Cassation,  decided  that  the  two  letters  must 
be  taken  as  one  entire  communication,  and  that  con- 
sequently they  did  not  amount  to  a  simple  and  absolute 
acceptance  of  the  offer,  (b) 

A  similar  decision  was  pronounced  by  the  Court  of 
Session,  on  the  effect  of  two  letters  from   the  same 

(a)  Pothier,  Tr.  du  Cont.  de  Vente,  part  1,  n.  32. 

(b)  Merlin,  Rep.  tit  Vente,  §  1,  art.  3.      Duvergier,  Tr.  de  Vente,  tit.  6, 
c.  1,  n.  64.    Toullier,  torn.  6,  n.  29. 

VOL.  II.  L  L 
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person  arriving  by  the  same  post,  and  in  which  the  one 
varied  from  the  other,  (a) 

The  contract  may  be  completed,  notwithstanding  the 
offer  and  the  acceptance  may  not  correspond ;  as  where 
A.  writes  to  B»,  offering  to  buy  his  estate  at  £10,000, 
and  B.  at  the  same  time  has  written  to  A.,  offering  to 
sell  it  to  him  for  £7000,  the  latter  communication 
reaching  A.  before  he  could  receive  an  answer  to  the 
offer  which  he  had  made  B.,  there  is  a  contract  for  the 
sale  at  £7000,  because  B.'s  offer  of  the  larger  sum 
necessarily  included  an  agreement  to  purchase  at  the 
smaller  sum  ;  ''  quod  minus  est  in  obligationem  vide- 
retur  deductum."  (b) 

It  has  been  a  subject  of  controversy  amongst  jurists 
whether  the  consent  is  perfect,  and  the  contract  complete, 
until  the  acceptance  be  communicated  to  the  party  by 
whom  the  offer  is  made.  It  may  be  collected  from  the 
passage  cited  from  Pothier,  that  this  great  jurist  con- 
sidered it  complete  as  soon  as  the  offer  was  accepted, 
although  such  acceptance  had  not  been  communicated 
to  the  party  by  whom  the  offer  was  made,  (c)  This 
inference  may  be  drawn  from  the  texts  of  the  several 
commentators  already  cited.  It  has,  however,  been 
denied  by  Merlin  and  TouUier.  They  say,  "  une  vo- 
lonte  qui  n'est  pas  connue  est  en  jurisprudence  comme 
si  elle  n'existait  pas."  (rf)  M.  Duvergier,  who  has  con- 
tinued the  work  of  TouUier,  dissents  from  him.  He 
urges,  that  if  it  be  true,  as  Cujas  says,  that  the  letter 
"  non  contrahit  sed  nunciat  dominum  contrahere,"  the 
contract  was  perfect  by  the  acceptance,  before  the  letter 
was  written  and  sent,  (c) 

This  opinion  is  supported  by  Wolf,  who  makes  the 

(a)  Alexander  v.  Dunmore,  Dec.  15th,  1830,  Fac.  CoU. 
ib)  Dig.  lib.  19,  tit.  2,  locati,  1.  62,  and  de  verb.  Oblig.  lib.  45,  tit,  1, 1. 12^ 
109.    TouUier,  des  Cont.  liv.  3,  c.  2,  n.  28. 

(c)  Pothier,  Tr.  de  Vente,  n.  32. 

(d)  Merlin,  Rep.  tit.  Vente,  §  1,  art.  3.    TouUier,  ib.  n.  29. 
(c)  Duvergier,  Tr.  de  la  Vente,  tit.  6,  c.  1,  n.  60. 
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communication  of  the  acceptance  essential  only,  where 
the  other  party  has  required  that  he  should  be  made 
acquainted  with  such  acceptance  before  the  contract  be 
considered  concluded.  "  Si  promissor  velit  ut  valeat 
promissio  si  acceptetur;  ea  statim  valet,  quamprimum 
acceptata  fiiit,  quamvis  acceptatio  nondum  innotuerit 
promissori :  at  si  promissor  nolit  promissionem  valere, 
nisi  quando  acceptatam  intellexerit ;  non  ante  valet 
quam  acceptatio  ipsi  innotuerit.  Duplici  modo  fieri 
potest  promissio,  vel  hoc  modo:  volo  ut  valeat  pro- 
missio, si  acceptetur;  vel  hoc  modo,  volo  ut  valeat 
promissio  si  acceptatam  intellexero.  Quoniam  in  ar- 
bitrio  promissoris  jus,  rem  aliquam,  vel  factum  quoddam 
a  se  exigendi  in  promissarium  transferre  volentis,  unic^ 
positum  est,  quo  modo  promittere  velit ;  k  voluntate 
ipsius  unic^  pendet,  num  promissionem  valere  velit 
quamprimum  acceptata  fuerit,  etiamsi  acceptatio  ipsi 
nondum  innotuerit,  vel  non  ante  valere  velit  quam  ea 
ipsi  innotuerit.  Quamobrem  cum  promissarius  promis- 
sorem  ultra  voluntatem  suam  sibi  obligare  nequeat  ad 
dandum  vel  faciendum  acceptatione  sua;  si  promissor 
velit,  ut  valeat  promissio  si  acceptetur,  ea  statim  valet, 
quamprimum  acceptata  fuerit,  etiamsi  acceptatio  eidem 
nondum  innotuerit:  quod  si  vero  idem  nolit  promis- 
sionem valere,  nisi  quando  acceptatam  intellexerit,  non 
ante  valet  quam  acceptatio  ipsi  innotuerit."  (a) 

It  may  be  observed  that  although  the  Code  Civil 
expressly  requires  that  the  acceptance  of  a  donation 
should  be  communicated  to  the  donor,  it  does  not  extend 
this  rule  to  the  acceptance  of  the  offer  in  sales. 

The  general  doctrine  of  the  law  of  England  and 
Scotland  corresponds  with  that  which  has  been  stated. 

**The  court  does  not  decree  performance  unless  it 
can  collect,  upon  a  fair  interpretation  of  the  letters, 
that  they  import  a  concluded  agreement.     If  there  be 

(a)  Wolf,  3,  Pars.  c.  4,  §  715.      Duvergier,  Tr.  de  la  Vente,  tit.  6,  c.  1, 
n.  62. 

ll2 
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any  reasonable  doubt  whether  what  passed  was  only 
treaty,  let  the  progress  towards  the  confines  of  agreement 
be  more  or  less,  the  court  ought  rather  to  leave  the 
parties  to  law,  than  specifically  to  perform  what  is  doubt- 
ful as  a  contract."  (a) 

In  order  that  letters  may  constitute  an  agreement, 
the  answer  to  the  offer  must  be  a  simple  acceptance, 
without  the  introduction  of  any  new  term,  (i) 

Where  a  letter  or  other  writing  does  not  in  itself 
evidence  all  the  terms  of  the  engagement  by  which  the 
person  signing  it  consents  to  be  bound,  but  it  requires 
from  the  other  party,  not  a  simple  assent  to  the  terms 
stated,  but  a  special  acceptance,  which  is  to  supply  a 
farther  term  of  the  agreement ;  there  it  is  obvious  that 
such  special  acceptance  must  be  expressed  in  writing, 
for  otherwise  the  whole  agreement  will  not  be  in 
writing  within  the  statute  of  frauds,  (c) 

It  has  been  expressly  decided,  that  the  person  making 
an  offer,  is  bound  by  that  offer  when  accepted  by  the 
person  to  whom  it  is  made,  before  the  answer  of  the  lat- 
ter is  received.  It  has  been  urged,  that  if  the  offer, 
when  accepted,  did  not  bind  the  person  making  it  until 
the  answer  communicating  its  acceptance  was  received, 
then  the  })erson  giving  his  assent  to  it  ought  not  to  be 
bound,  till  after  he  had  received  the  notification  that  the 
other  party  had  received  his  answer,  and  assented  to  it. 
And  so  it  might  go  on  ad  infinitum.  The  person  who 
sent  the  offer  must  be  considered  in  law  as  making, 
during  every  instant  of  the  time  his  letter  was  travelling, 
the  same  identical  offer  to  the  party  to  whom  it  is  ad- 
dressed, and  then  the  contract  is  completed  by  the  ac- 
ceptance of  it  by  the  latter,  {d) 

(a)  11  Ves.  591,  per  Lord  Eldon. 

ih)  HoUand  v.  Eyre,  2  Sim.  and  Stu.  194.  Routledge  v.  Grant,  4  Bing. 
653.     1  Moore  and  Payne,  7\7.    Smith  v.  Surman,  9  Bam.  and  Cres.  561. 

(c)  Boys  V.  Ayerst,  6  Madd.  316.     1  Sugden's  Vend  and  Pur.  89- 

\i)  Adams  v.  LindseU,  1  Bam.  and  Aid.  683.  Humphries  v.  Carralho, 
16  East,  45. 
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It  seems  to  be  considered,  in  the  case  already  cited, 
that  the  expressed  will  deprcesenti  is  all  that  is  necessary 
to  constitute  consent,  and  the  intimation  of  that  expres- 
sion to  the  offerer  is  not  indispensable  to  the  completion 
of  the  contract,  (a) 

It  wa?  not  required  by  the  civil  law  that  the  contract 
should  be  reduced  to  writing.  Its  reduction  to  writing 
might  be  part  of  the  contract,  and  in  that  case  it  was  not 
considered  completed  until  it  had  been  signed  by  the 
parties  themselves,  or  by  some  person  authorized  on  their 
behalf.  If  it  wanted  any  of  these  requisites,  it  was  com- 
petent for  either  party  to  recede  from  it.  (6) 

*^  Potest  contractus  emptionis  ex  voluntate  et  con- 
ventione  partium  aliam  naturam  adsciscere,  qukm  est 
ea,  quam  ex  jure  communi  et  gentium  habet,  ut  scilicet 
ad  vim  et  constitutionem  obligationis  scripturam  inter- 
venire  necesse  sit,  cum  absque  tali  conventione  foret,  ut 
nudo  et  simplici  consensu,  aut  alias  sine  scriptura,  per- 
ficeretur."  (c) 

"  Sed  etsi  in  contractu  ineundo  convenerit,  ut  de  eo 
instrumentum  conficeretur,  ne  sic  quidem  id  actum  in- 
telligi  debet,  ut  contractus  in  scriptis  fieret,  sed  potius,  ut 
sine  scriptura  initus  perfectusque  ad  futuram  duntaxat 
rei  memoriam  describeretur.  Quippe  in  dubio,  si  non 
appareat  quid  actum  sit,  credendum  est,  ad  probationem 
potius  qukm  ad  validitatem  actus,  scripturam  inter- 
venisse,  cum  actus  talis  est,  qui  sine  scriptura  potest  sub- 
sistere."  (d) 

The  civil  law  was,  in  this  respect,  adopted  in  the  juris- 
prudence of  Holland  (e)  and  Spain.  (/) 

(a)  Alexander  v.  Dunmore,  Dec.  1 6th,  1830,  Fac.  Coll.  Stair,  b.  1, 
tit.  3,  §  9 ;  and  tit.  10,'§  3.  Ersk.  b.  3,  tit.  3,  §  88.  Bank.  b.  1,  tit.  4, 
§  25.    1  Bell's  Comm.  326. 

(6)  Inst.  lib.  3,  tit.  24.  Cod.  lib.  4,  tit.  21, 1. 17.  Dig.  lib.  18,  tit.  1, 1.  1. 
Fab.  Cod.  lib.  4,  tit.  15,  def.  22, 23.  Voet,  lib.  18,  tit.  1,  n.  3.  Grot.  Manu- 
duct.  ad  Jur.  Holl.  lib.  3,  c.  14,  n.  57,  et  seq.  Neostad,  de  Pact.  Antenupt. 
Obs.  19. 

(c)  Vinn.  Com.  Inst.  lib.  3,  tit.  24,  n.  9.  {d)  lb.  n.  10. 

ie)  Voet,  lib.  18,  tit.  1,  n.  3. 

(/)  L.  6,  tit.  5,  Part.  5,  L.  1,  tit.  1,  lib.  10,  Nov.  Recop. 
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In  France,  both  before  and  since  the  Code  Civil,  it  was 
not  essential  to  the  validity  of  the  contract  that  it  should 
be  reduced  to  writing.  The  Code  Civil  says  that  the 
sale,  ''peut  etre  faite  par  acte  authentic,"  or,  '*  sous 
seign  prive."  (a) 

But  this  language,  it  has  been  considered,  does  not 
render  the  one  or  the  other  mode  indispensable  to  the 
perfection  of  the  sale.  (6) 

By  the  law  of  England,  ^*  all  leases,  estates,  interests 
of  freeholds,  or  terms  of  years,  or  any  uncertain  interest 
of,  in,  or  out  of  any  messuages,  manors,  lands,  tenements, 
or  hereditaments,  made  and  created  by  livery  and  seisin 
only,  or  by  paroly  and  not  put  in  writing  by  the  parties 
so  making  or  creating  the  same,  or  their  agents  there- 
unto lawfiilly  authorized  by  writing,  have  the  eflTect 
of  leases  or  estates  at  will  only."  (c)  Such  is  one  of 
the  provisions  of  the  statute  of  frauds.  By  another 
section  of  the  statute  it  is  enacted,  that  ^'  no  action  shall 
be  brought  whereby  to  charge  any  person  upon  any 
agreement  made  upon  any  contract,  or  sale  of  lands,  te- 
nements, or  hereditaments,  or  any  interest  in  or  con- 
cerning them,  unless  the  agreement  upon  which  such 
action  shall  be  brought,  or  some  memorandum  or  note 
thereof,  shall  be  in  writing,  and  signed  by  the  party  to 
be  charged  therewith,  or  some  other  person  thereunto 
by  him  lawfully  authorized."  (rf) 

The  statute  extends  to  an  agreement  for  sale  of  lands, 
although  it  is  to  be  performed  the  next  day,  (e)  and  to 
interests  created  de  novo  out  of  an  estate  no  less  than  to 
subsisting  interests  in  it.  (f) 

The  statute  requires  the  writing  to  be  signed  only  by 
the  person  to  be  charged  ;  and,  therefore,  if  a  bill  be 
brought  against  a  person  who  signed  an  agreement,  he 


(a)  Art.  1582. 

(b)  Duvergier,  Tr.  de  la  Vente,  tit.  6,  c.  1,  n.  164  et  seq. 

(c)  29  Car.  2,  c.  3,  §  1.  (d)  Sec.  4. 
(e)  See  Bracegirdle  y.  Heald,  1  Bar.  and  Aid.  722. 

(/)  Anon.  1  Ventr.  361.    See  Poultney  v.  Holmes,  1  Sir.  405. 
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will  be  bound  by  it,  although  the  other  party  did  not 
sign  it.  (a) 

A  receipt  for  the  purchase  money,  (ft)  or  a  note  or 
letter,  will  be  a  sufficient  agreement  to  take  a  case  out 
of  the  statute,  (c) 

The  note  or  writing  must  specify  the  terms  of  the  agree- 
ment, yet  it  may  acttudly  refer  to  a  writing  that  contains 
the  whole  agreement,  although  the  writing  is  not 
signed,  (d)  provided  it  makes  such  a  reference  to  the 
particular  writing  as  will  prevent  the  possibility  of  one 
paper  being  substituted  for  another,  (e) 

Although  an  agreement  be  reduced  into  writing  by  a 
person  present  at  the  making  of  it,  yet  if  the  parties  do 
not  sign  it,  they  will  not  be  bound  by  it.  (/) 

It  is  not  material  in  what  part  of  the  instrument  the 
name  is  signed,  if  it  be  so  signed  as  to  give  authen- 
ticity to  it.  (g) 

But  a  letter,  without  a  signature  of  the  name  in  some 
way,  cannot  be  brought  within  the  statute.  Therefore, 
a  letter  written  by  a  mother  to  a  son,  beginning,  **  My 
dear  Nicholas, "  and  ending,  *  *  your  affectionate  mother," 
with  a  full  direction,  containing  the  son's  name  and 

(a)  Hatton  y.  Gray,  2  Cha.  Ca.  164.  Ck)tton  ▼.  Lee,  2  Bro.  C.  C.  564. 
Coleman  v.  Upcot,  5  Vin.  Abr.  527,  pi-  17.  Buckhouse  v.  Crossby,  2  Eq. 
Ca.  Abr.  32,  pi.  44.  Seton  ▼.  Slade,  7  Ves.  265.  Fowle  ▼.  Freeman, 
9Ve8.  355,  and  11  Ves.  592.  Western  v.  Russell,  3  Ves.  and  Beames, 
187.  Ex  parte  Minet,  14  Ves.  189.  Ex  parte  Gardom,  15  Ves.  286.  Bate- 
man  V.  Phillips,  15  East,  272.  Saunders  v.  Wakefield,  4  Bam.  and  Aid. 
595.    Jenkins  y.  Reynolds,  3  Brod.  and  Bing.  14. 

(6)  Coles  y.  Trecothick,  9  Ves.  jun.  234.  Blagden  y.  Bradbear,  12  Ves. 
466. 

(c)  Coleman  v.  Upcot,  5  Vin.  Abr.  527,  pi.  17.  Buckhouse  y.  Crossby, 
2  Eq.  Ca.  Abr.  32,  pi.  44. 

(d)  1  Sugd.  Vend,  and  Fur.  94. 

(e)  Boydell  y.  Drummond,  11  East,  142. 

(/)  Gunter  y.  Halsey,  Ambl.  586.  Whitchurch  y.  Beyis,  2  Bro.  C.  C. 
559.  Ramsbottom  y.  Tunbridge,  Ramsbottom  y.  Mortley,  2  Matde  and 
Sel.  434,  445. 

{g)  Stokes  y.  Moore,  I  Cox,  219.  Allen  v.  Bennet,  3  Taunt.  169. 
Coles  y.  Trecothick,  9  Ves.  234.  1  Smith's  Rep.  233 ;  but  see  Blore  v. 
Suton,  3  Mer.  237-     Phillimore  v.  Barry,  1  Campb.  Ca.  513. 
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place  of  residence,  is  not  a  good  agreement  within  the 
statute,  (a) 

It  seems  that  the  signature  of  the  purchaser,  by  him- 
self or  his  agent,  on  the  back  of  the  particulars  and 
conditions  of  sale,  with  the  sum  opposite  to  it,  is  a  suffi- 
cient compliance  with  the  directions  of  the  act.  (b) 

Where  an  interest  is  intended  to  be  actually  passed, 
the  statute  requires  that  the  agent  should  be  authorized 
by  writing ;  but  where  a  mere  agreement  is  entered  into, 
he  need  not  be  constituted  by  writing,  (c) 

The  agent  must  be  a  third  person  ;  neither  of  the 
contracting  parties  can  be  the  agent  of  the  other,  {d) 
and  therefore,  although  a  purchaser  is  bound  by  the  sig- 
nature of  the  auctioneer,  yet  the  auctioneer  himself 
cannot  maintain  an  action  upon  such  a  contract,  because 
the  agent,  whose  signature  is  to  bind  the  defendant, 
must  not  be  the  other  contracting  party  upon  the 
record,  (c) 

A  contract  by  one  as  agent  for  another  is  valid  under 
the  statute,  although  the  alleged  agent  had  no  autho- 
rity at  the  time,  provided  the  alleged  principal  after- 
wards ratifies  the  contract.  (/) 

Sales  by  auction  of  estates  are  within  the  statute  ;  (g) 

(a)  Selby  v.  Selby,  Roll8>  1817>  MS.     1  Sugd.  Vend,  and  Pur.  102. 

(fi)  Hodgson  y.  Le  Bret,  1  Campb.  N.  P.  233.  Phillimore  v.  Barry,  ib.  513. 
Goom  V.  Aflalo,  6  Bam.  and  Cress.  117.  Emmerson  v.  Heelis,  2  Taunt.  38. 
Sugd.  ib. 

(c)  Waller  v.  Hendon,  5  Vin.  Abr.  524,  pi.  45.  Wedderbume  ▼.  Carr, 
in  the  Exchequer,  T.  T.  1775.  1  Sugd.  Vend,  and  Pur.  104.  Rucker  r. 
Cammeyer,  1  Esp.  Ca.  105.  Coles  v.  Trecothick,  9  Ves.  234.  Bairy  y. 
Lord  Barrymore,  1  Scho.  and  Lef.  Rep.  28,  cited  in  Clinan  y.  Cooke,  ib. 
Emmerson  y.  Heelis,  2  Taunt.  38. 

(d)  Wright  y.  Dannah,  2  Campb.  203.    1  Sugd.  Vend,  and  Pur.  107. 

(e)  Farebrother  y.  Simmons,  5  Barn,  and  Aid.  333. 
(/)  Maclean  y.  Dunn,  4  Bing.  722. 

(g)  Stansfield  y.  Johnson,  1  Esp.  Ca.  101.  Walker  y.  Constable,  2  Esp. 
Ca.  659*  1  Bos  and  Pull.  306.  Buckmaster  y.  Harrop,  7  Ves.  341,  affirmed 
on  appeal,  13  Ves.  456.  Blagden  y.  Bradbear,  12  Ves.  466;  and  Coles  v. 
TrecQthick.  9  Ves.  249.  Hinde  v.  Whitehouse,  7  East,  558.  Mason  v. 
Armitage,  13  Ves.  25.     Higginson  y.  Clowes,  15  Ves.  516. 
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but  a  sale  before  a  master,  under  the  decree  of  a  court 
of  equity,  will  be  carried  into  execution,  although  the 
purchaser  did  not  subscribe  any  agreement.  The  judg- 
ment of  the  court  in  confirming  the  purchase  takes  it  out 
of  the  statute,  (a) 

If  an  agreement  has  been  earned  partly  into  exe- 
cution, the  performance  of  it  is  decreed  upon  the  prin- 
ciple that  one  party  shall  not  take  advantage  of  the 
statute  to  be  guilty  of  fraud,  (b) 

It  is  not  considered  as  partly  executed,  unless  the  acts 
done  are  such  as  could  be  done  with  no  other  view  or 
design  than  to  perform  the  agreement,  or  perhaps,  to 
speak  more  correctly,  with  the  view  of  the  agreement 
being  performed.  When  it  does  not  appear  but  that  the 
acts  might  have  been  done  with  other  views,  the  agree- 
ment will  not  be  taken  out  of  the  statute,  (c) 

Acts,  merely  introductory  or  auxiliary  to  an  agree- 
ment, are  not  considered  as  a  part  performance,  although 
attended  with  expense.  The  delivering,  therefore,  of 
an  abstract,  giving  directions  for  conveyances,  going  to 
view  the  estate,  fixing  upon  an  appraiser  to  value  stock, 
making  valuations,  &c.,  are  not  acts  which  will  take  a 
parol  agreement  out  of  the  statute,  (rf) 

If,  however,  possession  be  delivered  to  the  purchaser, 
but  not  wrongfully  obtained  by  him,  the  agreement  is  con- 
sidered as  in  part  executed,  (e)  especially  if  he  expend 


(a)  Attorney  General  v.  Day,  1  Ves.  218 ;  and  see  12  Ves.  472. 

(b)  1  Ves.  221.    Taylor  v.  Beech,  ib.  297. 

(c)  Gunter  v.  Halsey,  Ambl.  686.  Lacon  v.  Merlins,  3  Atk.  1 ;  and  see 
19  Ves.  479. 

id)  Clerk  ▼.  Wright,  1  Atk.  12.  Whitbrcad  v.  Brockhurst,  1  Bro.  C.  C. 
412.  Cole  V.  White,  1  Bro.  C.  C.  409,  cited.  Whitchurch  v.  Bevis,  2  Bro. 
C.  C.  659.  Whaley  v.  Bagnal,  1  Bro.  P.  C.  345.  Cooke  v.  Tombs,  2  Anst. 
420.  And  see  Cooth  v.  Jackson,  6  Ves.  12.  Redding  y.  Wilkes,  3  Bro. 
C.  C.  400. 

(e)  Butcher  v.  Stapely,  1  Vem.  363.  Pyke  v.  Williams,  2  Vem.  455. 
Lockey  v.  Lockey,  Prec.  Cha.  518.  Earl  of  Aylesford's  Case,  2  Stra.  783. 
Binstead  V.  Coleman,  Bunb.65.  Lacon  v.  Mertins,  3  Atk.  1.  Wills  v.  Strad- 
ling,  3  Ves.  jun.  378.    Bowers  v.  Cator,  4  Ves.  jun.  91,    Denton  v.  Stewart, 
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money  in  building  or  improving  according  to  the  agree- 
ment ;  (a)  for  the  statute  should  never  be  so  turned, 
construed,  or  used,  as  to  protect,  or  be  a  means  of 
fraud.  (6) 

But  if  the  possession  can  be  referred  to  a  title  distinct 
from  the  agreement,  it  will  not  take  a  case  out  of  the 
statute,  (c) 

The  payment  of  a  small  part  of  the  purchase-money 
is  not  a  part  performance.  But  there  are  dicta  which 
would  give  that  effect  to  the  payment  of  a  corMderahU 
sum.  They  have,  however,  been  powerfully  com- 
batted,  {d)  and  Lord  Redesdale  held  that  payment  of 
purchase-money  is  not  a  part  performance,  {e) 

Acts  done  by  the  defendant  to  his  own  prejudice, 
have,  in  some  cases,  been  considered  to  constitute  a 
ground  for  compelling  him  to  perform  the  agreement, 
but  the  contrary  was  held  by  Sir  William  Grant,  (/) 
where  there  is  no  prejudice  to  the  plaintiff ;  because  the 
ground  on  which  the  court  acts,  is  fraud  in  refusing 
to  perform,  after  performance  by  the  other  party,  {g) 

Where  a  person  purchases  several  lots  of  an  estate 
included  in  distinct  articles  of  sale,  a  part  performance 
as  to  one  lot  will  not  be  deemed  a  part  performance  as 
to  the  other  lots,  and  will  only  take  the  agreement  out 

July  4thy  1786,  cited  in  Mr.  Fonbl.  note  to  1  Trea.  £q.  177.  Gregoiy  v. 
MigheU,  18  Ves.  jun.  328.  Kine  v.  Balfe,  2  Ball  and  Beat.  343.  Morphea 
y.  Jones,  1  Swanst.  172. 

(a)  Foxcroft  v.  Lester,  2  Vem.  456.  Gilb.  £q.  Rep.  4,  cited.  Colles, 
P.  C.  108.  Floyd  V.  Buckland,  2  Freem.  268.  Mortimer  y.  Orchard, 
2  Ves.  243.  Toole  v.  Medlicott,  1  Ball  and  Beatty,  393.  See  Wheeler 
V.  D'Esterre,  2  Dow.  359-     19  Ves.  jun.  479. 

(6)  3  Burr.  1919. 

(c)  CJole  V.  White,  1  Bro.  C.  C.  409,  cited.     1  Sugd.  Vend,  and  Pur.  116. 

(d)  9  Ves.  234.  Butcher  v.  Butcher,  ib.  382.  1  Sugd.  Vend,  and  Par. 
124. 

(e)  Clinan  v.  Cooke,  1  Scho.  and  Lef.  22.    O'Herlihy  v.  Hedges,  ib.  125. 
(/)  Buckmaster  v.  Harrop,  7  Ves.  341 .    13  Ves.  456.   Hawkins  v.  Hohnes, 

1  P.  Wms.  770.     1  Sugd.  Vend,  and  Pur.  125. 

ig)  Popham  v.  Eyre,  Lofi\.  786.  Clinan  v.  Cooke,  1  Scho.  and  Lef.  22, 
O'Herlihy  v.  Hedges,  ib.  123. 
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of  the  statute,  as  to  the  lot  in  respect  of  which  there  was 
a  part  performance,  (a) 

By  the  law  of  Scotland,  where  the  subject  of  sale  is 
immoveable  property,  a  verbal  contract  is  not  binding. 
The  reason  assigned  is,  that  in  the  transmission  of  heri- 
tage, which  is  a  matter  of  great  moment,  parties  are  not 
to  be  caught  by  rash  expressions,  but  continue  free  till 
they  have  discovered  their  deliberate  and  final  resolu- 
tion concerning  it  by  writing,  (b) 

The  writing  is  required,  not  only  as  a  means  of  proof, 
but  as  a  solemnity,  without  which  the  contract  will  not 
be  binding,  even  although  its  existence  were  admitted, 
or  offered  to  be  proved,  (c) 

Even  when  the  contract  has  been  reduced  into  writing, 
it  is  not  binding  if  the  writing  be  defective  in  the  so- 
lemnities required  by  law,  although  the  subscription 
should  be  acknowledged,  (d) 

When  the  contract  is  in  the  form  of  an  offer  and 
acceptance,  or  of  mutual  missives,  both  writings  must 
be  probative,  otherwise  either  party  may  resile,  and 
consequently  a  written  offer  verbally  accepted  is  not 
binding,  (e) 

There  may,  however,  be  an  effectual  bargain  for  the 
sale  of  heritage  in  the  form  of  an  unilateral  obligation, 
e.  g.  of  a  promise  or  obligation  to  sell.  In  such  cases, 
where  there  is  no  mutual  contract,  it  is  enough  that  the 
promise  be  contained  in  a  probative  writing  binding  the 
seller.  (/) 

The  doctrine  of  the  law  of  Scotland  is,  that  if  after  a 
verbal  agreement  for  the  purchase  of  lands,  part  of  the 

(a)  Buckmaster  v.  Harrop,  7  Ves.  341.     1  Sugd  Vend,  and  Pur.  125. 

(6)  Stair,  b.  1,  tit  10,  §  9.  Ersk.  b.  3,  tit.  2,  §  2.  Campbell  v.  Douglas/ 
Jan.  i2th,  1676,  Diet.  8470.  Wallace,  Gardyne  and  Co.  v.  Miller,  June 
13th,  1766,  Diet.  8475. 

(c)  Erskine,  b.  3,  tit.  2,  5  2. 

(d)  Macfailane,  May  22nd,  1790,  Diet.  8459. 

(e)  Ersk-  b.  3,  tit.  2,  §  2.    Fulton  v.  Johnston,  Feb.  26th,  1761.    Park  v. 
M'Kenzie  and  Lawson,  Nov.  29th,  1764.      Baron  v.  Rose,  Jan.  23rd,  1794. 

if)  Stair,  b.  1,  tit.  10,  j  9.    Ersk.  b.  3,  tit.  3,  $  88.    Sir  James  Ferguson 
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price  be  paid  by  the  purchaser,  the  actual  payment  of 
the  money,  described  as  interventtis  rei,  creates  a  valid 
obligation,  and  gives  a  beginning  to  the  contract  of  sale, 
which  leaves  no  room  for  resiling,  (a)  And  in  general, 
wherever  res  non  est  Integra^  the  locus  pcenitenticB  is  ex- 
cluded, (b) 

The  rule  by  which  it  is  to  be  judged  whether  res  est 
Integra,  is  this  :  wherever  anything  has  happened  on  the 
faith  of  the  agreement,  which  cannot  be  recalled,  and  the 
parties  put  in  the  same  situation  as  before,  then  it  is 
understood  qudd  res  non  est  integrUy  and  there  is  no 
longer  locus  poenitentuB.  (c) 

Rei  interventiiSy  if  to  a  sufficient  extent,  has,  in  this 
respect,  the  same  effect  with  possession.  Thus,  im- 
provements made  on  the  subject,  in  contemplation  of  a 
lease,  and  under  the  eye  and  observation  of  the  pro- 
prietor, will  give  effect  to  an  irregular  missive,  though 
no  possession  has  followed  upon  it,  the  term  of  entry  not 
arriving  till  after  the  date  of  the  improvements,  (d) 
Hei  interventusy  by  the  payment  of  a  grassum,  has  been 
sustained  as  giving  effect  to  a  missive,  though  no  term 
of  endurance  was  therein  specified,  this  resting  entirely 
on  a  verbal  stipulation,  (e)  The  payment  of  a  grassum, 
and  a  considerable  expenditure  in  improvements,  has 
been  found  to  give  effect  to  a  verbal  lease  for  nineteen 
years,  without  any  writing  whatever,  (f)  On  the  other 
hand,  where  no  sufficient  m  interventtis  had  taken  place, 

V.  Paterson,  Nov.  23rd,  1748.      Muirhead  v.  Chalmers,  August  10th,  1759- 
Baron  v.  Rose,  Jan.  23rd,  1794.      Ersk.  b.  3,  tit.  2,  §  3.      Thomson  ▼. 
Thomson,  Dec.  5th,  1699.      Laury  v.  Craick,  Dec.  23rd,  1697.     Earl  of 
Kinghom  v.  Hay,  July  23rd,  1674. 
-   (a)  Fount.  Dec.  23rd,  1697,  Laury,  Diet.  p.  8425. 

(6)  Stair,  July  23rd,  1674,  E.  Kinghom,  Diet.  p.  8414.  lb.  Dec.  Ist, 
1674,  Gordon,  Diet.  p.  8415.     Fount.  Dee.  5th,  1699.   Thomson,  Diet  8426. 

(c)  Kilk.  Fale.  July  5th,  1745.  Moodie  v.  Moodie,  Diet.  p.  8439.  Sec 
also  judgment  of  the  House  of  Lords  in  the  case,  July  23rd,  1772,  Countess 
Dowager  of  Moray,  Diet.  p.  4392.     Ersk.  Inst.  b.  3,  tit.  2,  §  3. 

(d)  Murdoch,  June  18th,  1812,  Fac.  Coll. 

(e)  Macrorie,  Dec.  18th.  1810,  Fac.  CoU.  (/)  Ibid. 
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a  missive,  silent  as  to  term  of  endurance,  was,  like  an 
ordinary  verbal  lease,  found  good  only  for  a  year,  (a) 

So  a  lease  has  been  sustained  where  possession  had 
followed,  though  the  missive  was  subscribed  by  only  one 
of  the  parties ;  (6)  in  one  instance  the  tenant  alone  had 
subscribed,  in  the  other  the  landlord  alone,  (c) 

The  acts  which  constitute  rei  interventus,  must  une- 
quivocally refer  to  the  agreement  and  result  from  it. 
They  must  have  been  either  done  as  a  part  of  the  agree- 
ment, or  they  must  be  such  as  at  least  would  not  other- 
wise have  been  done,  but  on  the  faith  of  it.  Thus, 
mere  possession  may  be  ascribed  to  a  lease  for  one  year, 
which  is  good  without  writing,  and  does  not  necessarily 
infer  an  intention  to  confirm  the  entire  agreement,  (d) 

There  must  be  something  done  to  characterize  the 
possession  as  under  the  contract :  A  grassum  paid,  for 
example,  or  money  paid  to  a  great  amount  in  improve- 
ments or  in  building,  (e) 

The  knowledge  of  the  party  who  is  imperfectly  bound, 
that  the  other  is  proceeding  on  the  faith  of  the  agree- 
ment, is  a  necessary  ingredient  in  the  plea  of  rei  inter- 
ventus.  if  ) 

There  must  be  considerable  inconvenience  or  altera- 
tion of  circumstances  to  the  party  who  has  relied  on  the 
agreement.  On  this  ground,  the  doctrine  delivered  by 
Lord  Kilkerran,  though  it  describes  correctly  enough 
the  effect  of  m  interventtiSj  in  the  most  common  and 
clearest  set  of  cases,  is  considered  not  correct,  in  so  far 

(a)  Qark,  Jan.  27th,  1816,  Fac.  CoU. 

(b)  Fac.  CoU.  Countess  of  Moray,  July  23rd,  1/72,  as  reversed  on  appeal 
March  24th,  1773,  Diet  p.  4392.  Ibid.  Macarthur,  July  6th,  1804,  Diet. 
15,181.     Ibid.  Macpherson,  May  12th,  1815. 

(c)  1  Ersk.  Inst.  b.  2,  tit.  6,  §  21,  et  seq. 

(d)  Hill's  Creditors  v.  Dunbar,  June  14th,  1810.  See  16  Fac.  Coll.  170, 
note. 

(e)  6rievey.Pringle,Jan.  15th,l797>l2Fac.CoU.82.  Macrorie,  Dec.  18th, 
1«10,  Fac.  CoU. 

(/)  1  Bell's  Com.  329. 
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ss  it  professes  to  furnish  a  criterion  for  the  application 
of  the  doctrine.  "  The  rule,"  says  Lord  Kilkerran, 
**  by  which  it  is  to  be  judged  whether  res  be  nan  integra, 
so  as  to  exclude  the  loois  ptsnitenticB,  was  laid  down  to 
be  this : — ^that  wherever  anything  has  happened  on  the 
&ith  of  this  verbal  agreement,  which  cannot  be  recalled, 
and  parties  put  in  the  same  place  as  before,  then  res  is 
understood  not  to  be  integral  and  there  is  no  longer 
locus  poenitentuB/^  Bjxd  accordingly  the  court  has  not 
regarded  this  as  law.  (a) 

In  the  colonies  of  Jamaica,  Tortola,  Antigua,  Mont- 
serrat,  Dominica,  Tobago,  Grenada,  St.  Vincent,  Ber- 
muda, Upper  Canada,  Nova  Scotia,  and  Prince  Edward  s 
Island,  the  Statute  of  Frauds  is  in  force  as  part  of  the 
English  statute  law  received  on  the  establishment  of 
those  colonies.  It  has  been  adopted  in  Barbadoes,  (b)  the 
Bahamas,  (c)  Nova  Scotia,  {d)  and  New  Brunswick,  (e) 
by  acts  of  their  legislatures. 

In  Trinidad,  under  the  proclamation  of  the  5th  of 
July,  1814,  and  order  in  council  of  the  6th  of  April, 
1818,  no  interest  in  immoveable  property  or  slaves 
could  pass  except  by  an  instrument  in  writing  executed 
and  registered  in  the  manner  therein  prescribed. 

In  British  Guiana,  writing  was  not  essential  to  the 
contract  of  sale,  as  far  as  it  regarded  lands,  but  under 
the  act  for  the  registry  of  slaves,  no  estate  or  interest  in 
them  could  pass,  except  by  writing. 

The  Statute  of  Frauds  has  frequently  been  re-enacted 
in  New  York,  and  the  last  Revision  of  the  statute  law 
of  this  state  has  not  changed  its  force  or  construction,  (/) 
and  it  applies  equally  to  the  grant  or  assignment  of  any 

(a)  Kilk.  340.  1  Bell's  Com.  329.  Dunmore  Coal  Comp.  Feb.  Ist,  1811, 
Fac.  Coll. 

(6)  No.  226.  (c)  Court  Act,  25th  clause, 

id)  32  Geo.  2,  c.  18.  (e)  26  Geo.  3,  c.  14. 

(/)  N.  Y.  Rev.  Stat.  vol.  2,  p.  113,  §  1.  lb.  vol.  2,  p.  135,  §  2.  lb.  vol.  2. 
p.  136,  i  3.     lb.  vol.  2,  p.  137,  §  2.     2  Kent's  Com.  510. 
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existing  trust  in  goods  and  things  in  action,  as  well  as 
to  lands.  It  forms  part  of  the  law  of  the  several 
states,  (a) 

In  Louisiana,  all  sales  of  immoveable  property  or 
slaves  must  be  made  by  authentic  act,  or  under  private 
signature.  And  all  verbal  sales  of  any  of  these  things 
are  null,  as  well  for  third  persons  as  for  the  contracting 
parties  themselves,  and  the  testimonials  of  it  shall  not 
be  admitted.  (6) 


SECTION  VI. 

OF   THE   CONTRACT. — ITS    EFFECT    IN   TRANSFERRING    THE 

PROPERTY. AND  ON  WHOM  THE    ^  PERICULUM  REI    NON 

TRADIT^*    FALLS. 

The  contract  of  sale  does'not  transfer  the  dbmtnnim  according  to  the  civil  law, 
and  the  laws  of  Holland  and  Spain,  the  former  law  of  France,  or  that  of 
Scotland. — Contrary  doctrine  of  the  law  of  England  and  the  Code  Civil 
in  the  eonseqnences  resulting  to  the  vendor  and  purchaser. — Substantial 
difference. — Periculwn  is  that  of  the  purchaser  from  the  time  of  the  con- 
tract.— The  reason  according  to  the  civil  law,  and  the  jurisprudence 
founded  on  it. — The  law  of  England  adopts  the  same  rule  for  a  different 
reason. — ^Exceptions  to  the  rule. — ^Where  the  vendor  is  guilty  of  any 
default,  or  delay. — Rule  in  alternative  and  conditional  sales.—- Sales  by 
measurement,  weighing,  &c. — Purchaser  subject  to  the  burthens  affecting 
the  property. — ^Purchaser  entitled  to  the  profits.  Sec.  accruing  from  the 
time  the  contract  was  complete. 

The  contract  of  sale  and  purchase,  although  perfect 
and  complete  in  all  its  essential  parts,  had  not,  by  the 
civil  law,  the  effect  of  transferring  to  the  purchaser  the 
vendor^s  dominium  in  the  property  sold.  "  Traditionibus 
et  usucapionibus  dominia  rerum,  non  nudis  pactis  trans- 

(a)  aason  v.  Bailey,  14  Johns.  Rep.  487.  (b)  Art.  2416. 
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feruntur."  (a)  "  Obligationum  substantia  non  in  eo  con- 
sist! t,  ut  aliquod  corpus  nostrum,  aut  servitutem  nostram 
faciat ;  sed  ut  alium  nobis  obstringat  ad  dandum  aliquod 
vel  faciendum,  vel  praestandum."  (i)  It  gives  to  the 
purchaser  a  right  of  action  to  compel  the  transfer  of  that 
dominium.  Hence  the  property,  when  the  sale  of  it  was 
perfected  by  the  consent  of  the  parties  was  not  properly 
said  to  be  alienated ;  ^'  alienatio  non  proprie  dicitor, 
quod  adhuc  in  dominio  venditoris  manet,  venditum 
tamen  rect^  dicitur."  (c)  For  the  purpose  of  compelling 
the  delivery  of  the  property,  the  actio  empti  is  given  to 
the  purchaser,  (rf) 

The  law  of  Holland  adopted  this  principle,  (e)  Al- 
though the  purchaser  had  paid  the  price,  yet  if  the 
property  had  not  been  delivered  to  him,  "  non  est  res 
in  ejus  bonis,  sed  actio ;  quare  creditores,  vel  curator 
bonorum  rem  a  venditore  petere  debent  itaque  dis- 
trahere.  Pacto  enim  dominium  non  transit,  sed  tra- 
ditione ;  neque  moribus  nostris  quaevis  traditio  sufficit,  si 
de  re  immobili  agatur,  sed  mancipanda  res  est  in  jure : 
quse  mancipatio  donee  rit^  fiat,  fundus  in  bonis  vendi- 
toris manet."  (/) 

The  same  principle  was  adopted  by  the  law  of 
Spain,  (g)  In  France,  before  the  Code  Civil,  it  was 
the  generally  received  doctrine  that  the  dominium  did 
not  pass  by  the  contract  of  sale,  (h)  **  UefFet  de  la 
tradition  est  de  faire  passer  en  la  personne  de  Tacheteur 
la  propriete  de  la  chose  vendue,  pourvu  que  Tacheteur 

(a)  Cod.  lib.  2,  tit.  3,  de  Pactis,  1.  20. 
(6)  Dig.  lib.  44,  tit  7,  de  Obligat.  1. 3, 

(c)  Dig.  de  Verb.  Sig.  lib.  50,  tit.  16, 1.  67. 

(d)  Dig.  lib.  19,  tit.  1. 

(e)  Math,  de  Auct.  lib.  I,  c.  18,  n.  15.  Voet,  lib.  6,  tit.  1,  de  Rei  Yindi- 
catione,  n.  20. 

(/)  Math,  de  Auct.  lib.  1,  c.  18,  n.  15. 

(g)  Gomez,  Resol.  c.  2,  n.  32.  L.  29,  30,  tit.  5  ,Part.  5.  Feb.  lib.  2,  tit  4, 
c.  2,  n.  32. 

{h)  Pothier,  Tr.  de  Vente,  n.  319.  But  see  Argou,  Inst  liv.  3,  c.  23. 
Toullier,  torn.  6,  n.  202,204,  463;  torn.  7,  n.  61,  460;  torn.  14,  n.  240. 
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en  ait  paye  le  prix,  ou  que  le  vendeur  ait  suivi  sa  foi. 
Le  contrat  de  vente  ne  peut  pas  produire  par  lui-meme 
cet  effet.  Les  contrats  ne  peuvent  que  former  des  en- 
gagemens  personnels,  entreles  eontractans:  cen'est  que  la 
tradition  faite,  en  consequence  du  contrat,  qui  peut  trans- 
ferer la  propri^te  de  la  chose  qui  a  fait  Tobjet  du 
contrat." 

The  same  doctrine  is  adopted  by  the  law  of  Scotland. 
The  sale  being  perfected,  and  the  thing  delivered^  the 
property  thereof  becomes  the  buyer's,  if  it  was  the 
seller's.  Although  this  contract  is  perfected  by  con- 
sent alone,  it  does  not  strike  against  the  rule  of  law,  that 
the  property  of  things  cannot  be  transferred  but  by 
tradition ;  for  though  the  contract  is  entered  into  and 
perfected  with  a  view  of  transferring  the  property 
to  the  buyer,  it  is  not  actually  transferred,  but  re- 
mains with  the  seller  till  the  delivery  of  the  sub- 
ject, (a) 

The  Code  Civil  gives  to  the  contract  of  sale  the  full 
eflTect  of  transferring  to  the  purchaser  the  property  in 
the  subject  of  sale  :  **  La  propriete  est  acquise  de  droit 
k  Tacheteur  k  Tegard  du  vendeur,  des  qu'on  est  convenu 
de  la  chose  et  du  prix,  quoique  la  chose  n'ait  pas  encore 
ete  livree,  ni  le  prix  paye ;''  and  amongst  the  various 
modes  by  which  the  dominium  is  acquired,  that  par 
r effet  des  obligations  is  enumerated.  (6) 

According  to  the  doctrine  of  a  court  of  equity  in 
England,  things  agreed  to  be  done  are  looked  upon  as 
actually  performed,  (c)  When,  therefore,  a  contract  is 
made  for  the  sale  of  an  estate,  equity  considers  the 
vendor  as  a  trustee  for  the  purchaser  of  the  estate  sold, 

(a)  Stair,  b.  1,  tit.  14,  §  2.  Ersk.  b.  3,  tit.  3,  §  2.  Viscount  Arbuthnot, 
Nov.  20,  1798,  Diet.  14,220. 

(6)  Art.  1583,  711,  1589,  2181. 

(e)  Francis's  Maxims,  Max.  13.  1  Trea.  Eq.  c.  6,  s.  9.  See  Callaway  r. 
Ward,  1  Yes.  318,  cited. 

VOL.  II.  M  M 
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and  the  purchaser  as  a  trustee  of  the  purchase-money 
for  the  vendor,  (a) 

The  difference  between  the  doctrine  of  the  law  of 
England  and  the  Code  Civil  and  that  of  the  other 
systems  of  jurisprudence  in  the  effect  given  to  the  con- 
tract of  sale  before  the  delivery  of  the  thing  has  taken 
place,  is,  that  under  the  former  the  jus  in  re  is  acquired, 
and  under  the  latter,  the  jus  ad  rem.  But  in  the  actual 
consequences  resulting  to  the  vendor  and  purchaser  from 
the  contract  of  sale  there  is  no  substantial  difference. 
The  ju^  ad  rem  under  the  latter,  and  the  jtts  in  re  under 
the  former,  are  equally  the  subjects  of  sale,  gift,  and 
succession,  and  the  liabilities  which  the  purchaser  and 
vendor  incur,  and  the  interests  and  benefits  to  which 
they  are  entitled  under  all  these  systems  of  jurispru- 
dence, are  nearly  similar. 

"  Si  id,  quod  venierit,  appareatquid,  quale,  quantumsit, 
et  pretium,  et  pur6  venit,  perfecta  est  emptio/'  (b)  From 
the  time  the  sale  has  been  thus  completed,  the  property, 
although  it  has  not  been  delivered,  is  at  the  risk  of  the 
purchaser,  and  any  loss  or  injury  which  happens  to  it,  as 
its  destruction  by  fire,  &c.,  falls  on  him.  ^'  Emptoiis 
damnum  est,  cui  necesse  est,  licet  rem  non  fberit 
nactus  pretium  solvere."  (c) 

This  principle  has  been  considered  inconsistent  with 
a  maxim  of  the  civil  law,  that  **  res  suo  perit  domino," 
and  with  the  preceding  doctrine  that,  ^^  ante  traditionem 
h,  venditore  dominium  rei  non  recedit."    The  maxim, 

(a)  Atcherley  v.  Vernon,  10  Mod.  518.  Davie  v.  Beardsham,  1  Cha.  Ca. 
39.  Lady  Fohaine's  Case,  cited  lb.  1  Term  Rep.  601.  Green  ▼.  Smith, 
1  Atk.  572.    PoUexfen  v.  Moore,  3  Atk.  272. 

(b)  Inst.  lib.  3,  tit.  24,  de  Empt.  et  Vend.  §  3.  Dig.  lib.  18,  tit.  6. 
1.8. 

(c>  Inst.  lib.  3,  tit.  24,  $  3.  Dig.  lib.  18,  tit.  6, 1. 8.  Gomez,  Var.  Res. 
torn.  2,  c.  2,  n.  32.  Carpz.  Def.  For.  part  2,  const.  26,  def.  20.  Fab.  Cod. 
lib.  4,  tit.  32,  def.  81.  Van  Leeuwen,  Cens.  For.  part  1,  lib.  4,  c.  19,  n.  5,6. 
Voet,  lib.  18,  tit.  6,  n.  l.  Wissenbach,  ad  Pand.  vol  1,  disp.  35,  lib.  18,  n.  27. 
Pothier,  ad  Pand.  lib.  18,  tit.  6,  §  l.    Pothier,  Tr.  de  Vente,  part  4,  n.  306. 
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**  res  suo  perit  domino/'  is,  however,  applied  only  as 
between  the  proprietor  and  the  person  who  has  merely 
the  custody  or  use  of  the  property,  and  the  property  is 
at  the  risk  of  the  purchaser,  because  he  stands  towards 
the  vendor  in  the  relation,  not  of  proprietor,  but  of  the 
creditor  of  the  vendor,  as  respects  his  right  under  the 
obligation  contracted  by  the  vendor  to  deliver  the  pro- 
perty, although  a  debtor  to  the  vendor  in  respect  of  the 
obligation  which  he,  the  purchaser,  has  contracted  to 
pay  the  price. 

The  civil  law,  and  the  other  systems  of  jurisprudence 
which  adopt  it,  treat  the  vendor  as  a  debtor  to  the  pur- 
chaser :  "Emptor,  perfect^  emptione,  statim  est  creditor 
rei  venditse,  venditor  contra  est  debitor."  (a) 

Mr.  Bell,  in  his  Commentary  on  the  law  of  Scotland, 
describes  the  relation  of  the  purchaser  and  vendor  to  be 
that  of  creditor  and  debtor ;  the  purchaser  is  creditor, 
and  the  vendor  is  debtor  for  delivery j  the  seller  is,  on  the 
other  hand,  creditor,  and  the  buyer  debtor,  for  the 
price,  (b) 

The  property  is  considered  at  the  risk  of  the  pur* 
chaser,  because  a  debtor  is  not  responsible  to  his  creditor 
for  the  non-delivery  of  that  which  has  perished  without 
his  default,  (c) 

The  Code  Civil  adopts  the  same  principle  :  "  L'ob- 
ligation  de  livrer  la  chose  est  parfaite  par  le  seul 
consentement  des  parties  contractantes.  EUe  rend  le 
cr^ancier  proprietaire,  et  met  la  chose  i  ses  risques  d^s 
I'instant  ou  elle  a  du  etre  livree,  encore  que  la  tradition 
n'en  ait  point  ete  faite,  k  moins  que  le  debiteur  ne  soit 
en  demeure  de  la  livrer,  auquel  cas,  la  chose  reste  auz 
risques  de  ce  dernier."  (d) 

(a)  Pothier,  Tr.  de  Vente,  part  4,  n.  308.    Noodt,  Opera,  torn.  2,  de  Cont. 
Empt.  tit.  6,  p.  412. 

(b)  1  Bell's  Com.  169. 

(c)  Dig.  lib.  46,  tit.  1,  de  Verb.  Obligat.  1.  23.      Voet,  lib.  18,  tit  6,  n.  1. 
Noodt,  Opera,  torn.  2,  tit.  6,  p.  412. 

id)  Code  Civil,  art.  1138. 

M  M  2 


532  CONFLICT  OF  LAWS. 

By  the  law  of  England,  this  risk  is  also  on  the  pur- 
chaser^ because  it  considers  that  by  the  contract  of  sale 
he  has  become  the  owner. 

A.  having  contracted  for  the  purchase  of  some  houses, 
which  were  burned  down  before  the  conveyance,  the  loss 
was  holden  to  fall  upon  him,  although  the  houses  were 
insured  at  the  time  of  the  agreement  for  sale,  and  the 
vendor  permitted  the  insurance  to  expire,  without  giving 
notice  to  the  vendee.  Lord  Eldon  was  of  opinion,  that 
as  the  party  by  the  contract  became,  in  equity,  the 
owner  of  the  premises,  they  were  his  to  all  intents  and 
purposes,  (a) 

Upon  the  same  principle  it  is  held,  that  if  a  person 
agree  to  give  a  contingent  consideration  for  an  estate,  as 
an  annuity  for  the  life  of  the  vendor,  and  the  vendor 
die  before  the  conveyance  is  executed,  by  which  event 
the  annuity  ceases,  yet  the  purchaser  will  be  entitled  to 
a  specific  performance  of  his  contract.  (6) 

On  the  death  of  the  vendor  before  payment  of  the 
purchase-money  it  will  go  to  his  executors,  and  form 
part  of  his  assets,  (c) 

The  general  rule,  that  the  property  is  at  the  risk 
of  the  purchaser  from  the  time  the  contract  of  sale  is 
complete,  admits  of  several  exceptions. 

If  the  property  be  lost  or  destroyed  by  the  fault  of  the 
vendor,  the  latter  becomes  responsible  to  the  purchaser. 
The  vendor  is  bound  to  take  the  same  care  of  the  pro- 
perty before  its  delivery  as  bonits  paterfamilias  would 
take  of  his  own  property,  unless  the  vendor  had  ex- 
pressly agreed  for  the  greatest  care  and  attention  :  *'  Si 
nihil  appareat  convenisse,  talis  custodia  desideranda  est 

(a)  Paine  v.  Meller,  6  Ves.  jun.  349.  Poole  v.  Shergold,  2  Bro.  C.  C.  118. 
ReveU  v.  Hussey,  2  Ball  and  Beatt.  280.    Harford  v.  Punier,  1  Madd.  532. 

(b)  1  Bro.  C.  C.  166.    WyviU  v.  Bishop  of  Exeter,  1  Price,  292. 

(c)  Sikes  V.  Lister,  5  Vin.  Abr.  541,  pi.  28.  Baden  ▼.  Earl  of  Pembroke, 
2  Vem.  213.  Bubb's  Case,  2  Freem.  38.  Smith  v.  Hibbard,  2  Dick.  730. 
Foley  V.  Percival,  4  Bro.  C.  C.  419.  Gilb.  Lex  Prsetor.  243.  Thompton  t. 
Towne,  2  Vem.  319. 
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a  venditore,  qaalem  bonus  paterfamilias  suis  rebus 
adhibet :  quam  si  preestiterit,  et  tamen  rem  perdidit, 
securus  esse  debet,  ut  tamen  scilicet  vindicationem  rei 
et  condictionem  exhibeat  emptori/'  (a) 

"  Quamobrem,  si  venditor  eam  diligentiam  adhi- 
buisset  in  insula  custodienda,  quam  debent  homines 
frugi  ac  diligentes  preestare,  si  quid  accidisset,  nihil  ad 
eum  pertinebit/'  (b) 

The  purchaser  will  not  sustain  the  loss,  if  there  has 
been  delay  by  the  vendor  in  delivering  the  property, 
for  the  rule  is  thus  qualified  :  **  Ciim  inter  emptorem 
et  venditorem,  contractu  sine  scriptis  inito,  de  pretio 
convenit,  moraque  venditoris  in  traditione  non  intercessit : 
periculo  emptoris  rem  distractam  esse,  in  dubium  non 
venit."  (c)  But  it  is  said  that  the  mora  of  the  vendor 
will  not  subject  him  to  the  loss,  unless  it  appears  that 
such  loss  would  not  have  taken  place,  if  the  property 
had  been  delivered  to  the  vendor,  (d) 

Lord  Stair  observes,  "  that  this  seldom  can  be  made 
appear,  because  it  is  ordinarily  presumed  that  if  the 
thing  had  been  delivered,  the  creditor  would  have  dis- 
posed of  it,  and  so  have  been  free  of  the  hazard,  espe- 
cially if  it  be  a  thing  for  sale,  not  for  keeping,  and  if 
any  occasion  was  oflPered  to  have  disposed  thereof."  (c) 

On  the  other  hand,  if  it  had  continued  in  the  vendor's 
possession  in  consequence  of  delay  by  the  purchaser  to 
receive  it,  the  vendor  would  be  answerable  only  for 
a  loss  occasioned  by  his  dolus:  ^'  Illud  sciendum  est, 
cAm  moram  emptor  adhibere  ccepit  jam  non  culpam, 
sed  dolum  malum  tantum  praestandum  a  venditore :"  (f) 

(a)  Dig.  lib.  18,  tit.  1, 1.  35,  §  4. 

(b)  Poth.  adPand.  lib.  18,  tit.  6,§IX.  Bninneman,  ad  lib.  18,  tit.  1, 1.  78. 
Pothier,  Tr.  du  Cont.  de  Vente,  n.  65.  Toullier,  torn.  6,  538.  Duvergier,  Tr. 
de  Vente,  tit.  6,  c.  4,  n.  278,  et  seq.  Code  Civil,  art.  1245,  1302.  £rsk.  b.  3» 
tit.  3,  n.  7.    Stair,  b.  1,  tit.  14,  §  7.     Foster  v.  Deacon,  3  Madd.  Rep.  394. 

(c)  Cod.  de  Per.  et  Conim.  lib.  4,  tit.  48, 1. 4 . 

(c?)  Voet,  lib.  18,  tit.  G,  n.  2,  and  lib.  6,  tit.  1,  n.  34.      Pothier,  Tr.  du 
Vente,  n.  68  ;  Tr.  des  Obligations,  n.  663,  664. 
(«)  Stair,  b.  1,  t.  17,  §  15. 
(/)  Dig.  lib.  18,  tit.  6, 1. 17.    Voet,  ad  h.  tit.  n.  2. 
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When  there  has  been  delay  both  by  the  vendor  and 
purchaser,  the  risk  is  continued  on  die  purchaser,  (a) 
A  subsequent  delay  pui^es  that  which  preceded  it,  and 
the  latter  delay  is  alone  to  be  considered  in  determining 
whether  the  party  who  had  been  guilty  of  it  has  sub- 
jected himself  to,  or  relieved  the  other  party  from 
responsibility  :  "  Si  interpellavero  venditorem,  et  non 
dederit  id  quod  emeram,  deinde,  posteriore  offerente 
illo,  ego  non  acceperim  ?  Sane  hoc  casu  nocere  mihi 
deberet/'  (6) 

In   alternative   sales,   as  where  the   sale  be  of   the 
house  in  A.,  or  the  house  in  B.,  to  be  chosen  either  by 
the  vendor  or  purchaser,  for  it  is  immaterial  by  which 
of  them  the  choice  is  to  be  made,  if  one  of  the  houses 
is  destroyed  before  delivery,  the  other  house  must  be 
given,  and  thus  the  loss  of  the  former  must  be  sustained 
by  the  vendor.     But  the  remaining  house  will  then  be 
at  the  risk  of  the  purchaser.     If  both  houses  should  be 
destroyed,  one  only  would  be  at  the  risk  of  the  pur- 
chaser:   ^^Si  emptio  ita  facta  fuerit,  est  mihi  empUu 
Stichus^  aut  PamphHus:  in  potestate   est  venditoris, 
quem  velit  dare,   sicut  in   stipulationibus :    sed  uno 
mortuo,  qui  superest,  dandus  est :  et  ideo  prioris  peri- 
culum  ad  venditorem,  posterioris  ad  emptorem  respicit 
Sed  et  si  pariter  decesserunt,  pretium  debebitur :  unns 
enim  utique  periculo  emptoris  vixit.      Idem  dicendum 
est,  etiam  si  emptoris  fuit  arbitrium  quem  vellet  habere : 
si  modo    hoc  solum  arbitrio  ejus  commissum  sit,  ut, 
quem  voluisset,  emptum  haberet;  non  et  illud,  anemptum 
haberet."  (c) 

This  rule  is  followed  by  Pothier.  {d) 

In  sales  which  are  conditional,  or  subject  to  a  con- 
tingency, if  the  condition  does  not  exist,  or  the  contin- 
gency does  not  happen,  there  is  no  sale,  and  consequently 

(a)  Dig.  lib.  19,  tit  1,  de  Act.  Empt.  1.  51. 
(6)  Dig.  lib.  18,  tit.  6, 1.  17.    Voet,  lib.  18,  tit.  6,  n.  2. 
(c)  Dig.  lib.  18,  tit.  de  Cont.  Empt.  1.  34,  §  6.    Pothier,  adPand.  lib.  18, 
tit.  6,  D.  17> 
{d)  Pothier,  Tr.  des  Oblig.  n.  245,  etaeq.    Voet,  lib.  18,  tit.  6,  n.  3. 
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the  whole  loss  £ei11s  on  the  vendor.  But  if  the  condition 
does  take  effect,  or  the  contingency  happens,  and  thus 
the  sale  be  complete,  any  partial  damage  or  deterioration 
which  the  property  pending  the  condition  or  contin- 
gency may  have  sustained,  without  the  fault  of  the 
vendor,  falls  on  the  purchaser.  But  if,  pending  the 
condition,  and  before  it  has  either  taken  effect  or  failed, 
the  whole  property  is  destroyed,  the  whole  loss  falls  on 
the  vendor,  (a) 

The  sale,  according  to  a  preceding  definition,  is  per- 
fect, ^'  si  id  quod  venerit  appareat  quid,  quale,  quantum 
sit. "  In  the  sale  of  articles  consisting  of  quantity,  and 
where  the  price  may  depend  on  the  number,  weight,  or 
measure,  the  sale  may  be  incomplete  before  the  number 
has  been  counted,  or  the  weighing  or  measurement 
taken  place. 

If  the  commodity  be  sold  in  bulk,  per  aversumeniy  at  a 
certain  price  for  the  whole,  or  at  a  certain  price  for  each 
article,  or  each  ton,  or  each  acre  of  which  the  subject 
may  consist,  the  sale  is  perfect,  and  therefore  subject  to 
the  ordinary  rule,  and  the  purchaser  takes  the  risk. 
But  if  the  acts  of  counting,  weighing,  or  measuring  are  re- 
sorted to,  for  the  purpose  of  demonstrating  the  actual 
number  of  articles,  of  tons,  or  acres  of  a  farm  which  are 
sold,  these  acts  must  take  place  before  the  sale  can  be 
considered  complete,  and  until  they  have  been  per- 
formed the  property  remains  at  the  risk  of  the  vendor.  (6) 

These  principles  were  adopted  by  the  law  of  France 
and  the  Code  Civil,  (c)  and  they  will  be  found  to  have 
been  recognised  by  the  law  of  Holland  and  Spain,  and 
by  the  jurisprudence  of  England  and  Scotland,  (d) 

(a)  Gomez,  Var.  Res.  torn.  2,  c.  2,  n.  32.    Fab.  Cod.  lib.  4,  tit.  41,  def.  8, 
n.  2.  Carpz.  Def.  For.  part  2,  con.  26,  def.  21,22.  Potbier,  Tr.  de Vente,  n.  31 2. 

(b)  Bnmneman,  ad  Pand.  lib.  18,  tit.  6,  ad  1.  5. 

(c)  Potbier,  Tr.  du  Cont.  de  Vente,  n.  309  et  seq.    Code  Civil,  art.  1138, 
1182,  1585,  1586. 

(d)  Voet,  lib.  18,  tit.  5,  n.  4.     Gomez,  Var.  Res.  c.  2,  n.  32.      Rugg  v. 
Minett,  11  East,  210.    Campbell  v.  Barry,  Jtdy  15tb,  1748,  Kilk.  377. 
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Although  y  by  the  constitution  of  the  Emperor  Charles 
the  Fifth,  the  sale  of  real  property  is  not  valid,  unless  the 
delivery  of  it  be  made  according  to  the  lex  loci  rei  «te, 
yet  the  law  of  Holland  has,  in  the  sale  of  real  and  personal 
property,  retained  the  principles  of  the  civil  law  with 
respect  to  the  parties  on  whom  the  risk  of  the  property 
sold  should  fall,  or  by  whom  the  benefit  should  be  en- 
joyed, (a) 

These  solemnities  were  introduced,  not  to  vary  the 
nature  of  the  contract  of  sale  between  the  parties,  but  to 
protect  the  creditors  of  the  vendor  against  his  clandestine 
alienation  of  his  property,  (i) 

A  sale,  made  sub  hastd,  is  not  perfect  until  the  tabuks 
addictionis  are  signed.  As  there  can,  after  that  time,  be 
no  higher  bidder,  and  as  he  then  becomes  entitled  to 
the  fruits,  he  becomes  liable  to  the  risk,  (c)  Not  only 
is  the  property  sold  at  the  risk  of  the  purchaser,  but  he 
takes  it  subject  to  all  those  burthens  and  charges  which 
are  inherent  in  or  attached  to  it,  as  taxes,  rents,  and  the 
like,  both  those  which  may  thereafter  accrue,  and  those 
which  may  have  been  previously  imposed,  and  be  then 
in  arrear.  {d) 

A  contract  to  deliver  a  certain  quantity  of  corn  from 
a  farm  does  not  create  a  lien  on  the  farm  to  which  the 
purchaser  is  subject,  unless  it  be  specially  charged  on  the 
farm  with  the  same  solemnities  which  would  be  required 
in  creating  any  real  burthen  on  immoveable  property,  (c) 

As  it  is  just  that  he  who  sustains  the  burthens  and 
risks  of  the  sale  should  also  enjoy  the  profits,  {f)  it  is  a 

.  (a)  Groeneweg.  ad  §  3,  Grot.  Manuduct.  2,  c.  5,  n.  18. 
(5)  Nepstad,  Cur.  Sup.  Decis.  70.  Matth.  Param,  5,  n.  16.  Voet,  lib.  18, 
tit.  6,  n.  6. 

(c)  Matth.  de  Auct.  lib.  1,  c.  13,  n.  20.    Voet,  lib.  18,  tit.  6,  n.  7- 

(d)  Groeneweg.  ad  Dig.  de  Coot.  Empt.  1.  ult.  Matth.  de  Auct.  lib.  1, 
c-  13,  n.  9.  (e)  Voet,  lib.  18,  tit.  6,  n.  8, 

{fi  Dig.  Ub.  21,  tit.  2,  1.  7.  Dig.  Ub.  50,  tit.  17,  1.  10.  Covarr. 
Var.  Res.  lib.  1,  c.  15,  n.  3.  Voet,  lib.  18,  tit.  6,  n.  9.  Pothier.  Tr.  du 
Cont.  de  Vente.  Code  Civil,  art.  1614.  Crockford  v.  Alexander,  15  Ves. 
138.     1  Sugd.  Vend,  and  Pur.  171. 
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rule  recognised  by  all  the  systems  of  jurisprudence,  that, 
when  the  sale  is  perfect,  all  the  rents,  fruits,  profits  of 
the  property,  and  all  the  augmentations  which  it  receives, 
belong  to  the  purchaser,  (a) 

Trees  which,  after  the  farm  has  been  looked  at  by  the 
purchaser,  but  before  the  sale  has  been  completed,  have 
been  blown  down  by  a  storm,  cease  to  be  part  of  the 
farm,  and,  therefore,  do  not  belong  to  the  purchaser,  (h) 


SECTION  Vil. 


OBLIGATIONS  AND  RIGHTS    OF  VENDOR  AND  PURCHASER 

WARRANTY — EVICTION,  &C. 

Obligation  of  vendor  to  deliver. — ^And  discharged  from  incumbrances,  &c. — 
How  far  he  is  bound  to  make  the  purchaser  the  proprietor. — Doctrine  of 
the  civil  law,  and  of  the  other  systems  which  are  founded  on  it. — Of  the 
law  of  Scotland,  England,  and  the  Code  Civil. — How  far,  according  to 
the  civil  law,  the  delivery  of  the  property  could  be  compelled  by  judicial 
sentence. — ^The  conflicting  opinions  of  jurists  upon  this  question. — ^The 
doctrine  of  the  law  of  England,  Scotland,  and  the  Code  Civil. — ^Warranty 
implied  and  express  against  eviction. — Eviction  total  or  in  part. — When 
the  purchaser  was  precluded  from  availing  himself  of  the  warranty. — ^War- 
ranty against  defects. — Actio  redkUntoria  and  quanti  minoris. — Hie  extent 
of  the  damages  to  which  the  vendor  is  liable  in  case  of  non-delivery  or  of 
eviction. — Obligation  of  the  purchaser  to  pay  the  price,  actio  empti  et 
venditi. 

The  purchaser,  by  force  of  the  contract,  acquires  the 
right  to  demand  and  receive,  and  the  vendor  incurs  the 
obligation  of  making  to  him  the  tradition  or  actual  de- 
livery of  the  property,  if  it  be  corporeal,  together  with 
all  the  fruits  and  profits  received  since  the  time  of  the 
purchase,  and  all  those  things  which  are  deemed  acces- 
sions either  because  they  are  expressly  or  by  usage,  and 

(a)  Voet,  lib.  18,  tit.  6,  n.  9.  (b)  lb.  lib.  18,  tit  6,  n.  10. 
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from  the  nature  of  the  purchase  comprised  in  it.  Thus, 
the  sale  of  a  farm  or  field  includes  whatever  is  upon  or 
affixed  to  the  soil,  as  trees,  vines,  osier  beds,  nurseries 
of  young  trees,  metals,  mines,  stone  quarries,  the  crop 
on  the  ground,  and  dung  and  litter  on  the  farm,  unless 
any  of  these  are  excepted,  (a) 

But  that  which  has  been  cut  or  fallen  before  the  sale,* 
although  after  the  farm  had  been  looked  at  by  the  pur- 
chaser, does  not  pass  to  him.  (b) 

In  the  sale  of  an  house,  gardens  attached  to  and  used 
with  it  are  considered  as  accessories,  and  pass  with  it,  as 
well  as  any  article  which  formed  part  of  and  was  affixed 
to  the  house,  and  even  articles  which  had  been  removed 
from  it  with  the  intention  of  being  returned  or  re- 
placed, (c) 

But  those  articles  which  were  in  the  house  for  neces- 
sary use,  or  for  ornament,  or  luxury,  are  not  considered 
as  appurtenant  to  the  house,  and  are  not,  therefore,  in- 
cluded in  the  sale  of  it,  nor  even  those  things  which  were 
never  actually  fixed,  although  brought  to  the  house  for 
the  purpose  of  being  affixed  to  it.  {d) 

The  seller  ought  to  give  to  the  purchaser  the  free  and 
exclusive  possession,  (e) 

When  such  possession  has  been  delivered,  if  the  vendor 
were  the  owner,  the  purchaser  also  becomes  the  owner ; 
but  if  the  vendor  were  not  the  owner,  the  purchaser's 
only  remedy  is  by  action  for  the  eviction:  ** Vacua 
possessio  emptori  tradita  non  intelligitur,  si  alius  in  ea 
legatorum  fideive  commissorum  servandorum  causa  in 
possessione  est,  aut  creditores  bona  possideant.  Idem 
dicendum  est,  si  venter  in  possessione  sit,  nam  et  ad 
hoc  pertinet  vacui  appellatio."  "  Ratio  possessionis,  quae 

(a)  Dig.    lib.    19,    tit.  1,   1.  11,    §  1.      lb.  1.    13,  14,  L  17,  S  7,  8. 
Voet,  lib.  19,  tit.  1,  n.  3.    Carpz.  Def.  For.  part  2,  const  33,  def.  19- 

(b)  Voet,  lib.  19,  tit.  1,  n.  4. 

(c)  Dig.  lib.  18,  tit.  1, 1.  80,  §  2.    Voet,  lib.  19,  tit.  1,  n.  5. 

Cd)  Dig.  lib.  19,  tit.  1, 1. 17.    Pothier,  ad  Paod.  lib.  19,  tit.  1,  §  14.    Voet, 
lib.  19,  tit.  1,  n.  11.  (e)  lb. 


SALE  AND  P0RCHA8E  OF  REAL  PROPERTY.     539 

a  venditore  fieri  debeat,  talis  est,  ut,  si  quis  earn  pos- 
sessionem jure  avocaverit,  tradita  possessio  non  intel- 
ligatur."  (a) 

If  a  farm  be  sold  under  the  warranty  ut  optimum  maxi- 
mumqucy  the  vendor  is  bound  to  deliver  it  exonerated 
from  every  species  of  servitude  which  is  not  imposed  by 
statute  or  law.  (b) 

"  Non  tantum  in  traditionibus,  sed  et  in  emptionibus, 
et  stipulationibus,  et  testamentis  adjectio  hcec,  uti  opti- 
mus  maximusque  est^  hoc  significat,  ut  liberum  presstetur 
prsedium^nonut  etiamservitutes  ei  debeantur."  (c)  "  Cum 
venderes  fundum,  non  dixisti,  ita  ut  optimus  rnaximusque ; 
Verum  est,  quod  Quinto  Mucio  placebat,  non  liberum^ 
sed  qualis  esset,  fiindum  preestari  oportere.  Idem  et  in 
urbanis  prsediis  dicendum  est."  (d) 

A  similar  doctrine  is  admitted  in  the  other  codes 
founded  on  the  Civil  Law.  {e) 

But  if  there  be  no  such  warranty,  or  if  it  be  sold  sub- 
ject to  all  the  existing  servitudes,  the  vendor  is  not  bound 
to  exonerate  the  purchaser  from  them,  unless  he  has 
fraudulently  concealed  from  the  latter  their  existence.  (/) 

Neither  is  he  bound  to  exonerate  the  estate  from  the 
taxes  to  which  it  was  subject,  unless  he  has  by  his  fraud 
induced  the  purchaser  to  believe  that  none  existed,  {g) 

By  the  law  of  Scotland  the  vendor  is  bound  to  free 
the  subject  sold  from  all  burdens  or  incumbrances,  and 
until  that  is  done,  the  vendee  is  not  bound  to  pay  the 
price.  (A) 

(a)  Dig.  lib.  19>  tit  1, 1.  2,  3.    Voet,  lib.  19^  tit.  1,  n.  1 1. 

(6)  Voet,  lib.  19>  tit.  I,  n.  6.    Brisson.  de  Form.  lib.  6,  §  35. 

(c)  Dig.  lib.  50,  tit.  16, 1.  169. 

{d)  Dig.  lib.  18,  tit.  1, 1.  59. 

(e)  Yoet,  lib.  19,  tit.  1,  n.  6.     Ersk.  b.  2,  tit.  3,  $  31. 

(/)  Voet,  lib.  19,  tit.  1,  n.  6 

(^)  lb.  Brisson.  lib.  1,  c.  19.  See  Menoch.  de  Prsesumpt.  lib.  4,  Pra?- 
snmpt.  144,  n.  2,  3,  4. 

(A)  Governor  of  Watson's  Hospital  v.  The  Creditors  of  Merchieston,  Jan. 
21  St,  1736.  Elcb  Y.  Sale.  Laird  of  Elphinstone  v.  Sir  Mungo  Murray, 
Feb.  4th,  1662.  Smith  v.  Somervell,  July  2nd,  1/06,  Diet.  14,184.  Ma- 
joribanks  v.  Lord  Dirleton,  Feb.  22nd,  1715 
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Where  an  incumbrance  is  discovered  previously  to  the 
conveyance  and  payment  of  the  purchase  money,  the 
vendor  must,  according  to  the  doctrine  of  the  court  of 
equity  in  England,  discharge  it,  whether  he  has  or  has 
not  agreed  to  covenant  against  incumbrances,  before  he 
can  compel  payment  of  the  purchase  money,  (a) 

According  to  the  civil  law,  the  vendor,  by  the  contract 
of  sale,  incurred  the  obligation  to  deliver  the  property, 
but  not  to  make  the  purchaser  the  proprietor,  so  as  to 
entitle  the  latter  to  insist  that  the  title  shall  be  made 
clear  before  he  paid  the  price,  or  having  paid  the  price 
to  demand  the  repayment  of  it,  on  discovering  the  de- 
fect, notwithstanding  he  had  not  been  evicted. 

All  the  texts  concur  in  considering  the  real  import  of 
the  contract  to  be,  *'  ut  rem  emptori  habere  liceat,  non 
€tiam  ut  ejus  faciat."  (6)  '  ^  Qui  vendidit,  necesse  non  ha- 
bet  fundum  emptoris  facere  :  ut  cogitur,  qui  fundum  sti- 
pulanti  spopondit."(c)  "  Venditori  sufficit  ob  evictionem 
se  obligare,  possessionem  tradere,  et  purgari  dolo  malo : 
itaque,  si  evicta  res  non  sit,  nihil  debet."  {d)  "  Qui  rem 
emit,  et  post  possidet,  qtiamdiu  evicta  non  estj  autorem 
suum  propterea,  quod  aliena,  vel  obligata  res  dicatur, 
con  venire  non  potest."  (e) 

The  doctrine,  therefore,  seems  to  have  been,  although 
this  inference  is  controverted  by  Callet  (f)  in  his  com- 
mentary on  the  title  de  evictionibtiSy  that,  if  the  vendor 
sold  the  property  bond  jide^  believing  it  to  be  his  own, 
the  purchaser  was  not  at  liberty,  if  he  discovered  a  de- 
fect in  the  title,  to  refuse  payment  of  or  recover  back  the 
purchase  money,  unless  he  had  been  actually  evicted. 

(a)  Anon.  2  Freem.  106.  Vane  v.  Lord  Barnard,  Gilb.  Eq.  Rep.  6. 
Seij.  Maynard's  case,  2  Freem.  1.  3  Swanst.  651.  1  Vce.  88.  2  Vca.  394. 
2  Ves.  jun.  441 ;  and  4  Bro.  C.  C.  394.     1  Sugd.  Vend,  and  Pur.  p.  553. 

{b)  Dig.  lib.  19»  tit.  1,  de  Act.  Empt.  1.  30,  $  1. 

(c)  lb.  lib.  18,  tit.  1,  de  Cont.  Empt.  1.  25,  $  1. 

(rf)  lb.  lib.  19,  tit.  4,  de  Rer.  Permut.  1.  1. 

(e)  Cod.  lib.  8,  tit.  45,  de  Eviction.  1.  3. 

(/)  Callet,  ad  hunc  tit.  Meermann,  Thes.  torn.  2,  p.  320. 
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Pothier  has  stated  the  same  doctrine.  **  Le  contrat 
de  vente  est  un  contrat  par  lequel  Tun  des  contractans, 
qui  est  vendeur,  s'oblige  en  vers  I'autre  de  lux  fair  e  avoir 
librementj  ct  litre  de  propriStairey  une  chose,  pour  le  prix 
d'une  certaine  somme  d'argent,  que  Tautre  contractant, 
qui  est  Tacheteur,  s'oblige  r^ciproquement  de  lui 
payer. 

*'  J'ai  dit,  de  lui  f aire  avoir  d  titre  de  proprietaire.  Ces 
tennes,  qui  repondent  a  ceux-ci,  prcestare  einptori  rem 
habere  licere^  renferment  Tobligation  de  livrer  la  chose  k 
Tacheteur,  et  celle  de  le  defendre,  apr^s  qu'elle  lui  a  ete 
livree,  de  tous  troubles  par  lesquels  on  Tempecherait  de 
posseder  la  chose,  et  de  s'en  porter  pour  la  proprietaire ; 
mais  ils  ne  renferment  pas  Tobligation  precise  de  lui  en 
transferer  la  propriete  ;  car  un  vendeur,  qui  vend  une 
ehose,  dont  il  croit  de  bonne  foi  etre  le  proprietaire, 
quoiqu'il  ne  le  soit  pas,  ne  s'oblige  pas  precisement 
k  en  transferer  la  propriete.  C'est  pourquoi,  quand 
meme  Tacheteur  decouvrirait  que  le  vendeur  n'etait 
pas  proprietaire  de  la  chose  qu'il  lui  a  vendue,  et 
consequemment  qu'il  ne  lui  en  a  pas  transfere  la  pro- 
priete, cet  acheteur,  tant  qu'il  ne  sera  pas  inquiete  dans  sa 
possession,  ne  pourra  pas,  pour  cela,  pretendre  que  le 
vendeur  n'a  pas  rempli  son  obligation."  (a) 

According  to  the  Code  Civil,  the  obligation  of  the 
vendor  is  performed  when  he  has  delivered  the  keys  of 
the  building,  or  the  title  deeds  of  the  ownership  to  the 
property.  (6) 

It  has  been  held  in  a  series  of  cases  by  the  courts  in 
Scotland  that  the  seller  of  an  heritable  subject  is  bound 
to  transfer  the  property  of  it  to  the  vendee,  and  to  estab- 
lish it  in  his  person  by  a  valid  and  indisputable  title. 
Until  such  a  title  is  offered  to  the  vendee,  he  is  not 
bound  to  pay  the  purchase  money.  It  is  not  required 
that  he  should  be  disturbed  in  his  possession,  but  he 

(jt  Poihier,  Tr.  du  Cont.  de  Vente,  art.  Pr^m. 
{h)  An.  1605. 
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may  insist  immediately,  either  that  an  unexceptionable 
title  be  given  to  him,  or  that  the  contract  be  re- 
scinded, (a) 

If,  however,  the  vendor  were  selling  that  which  he 
knew  did  not  belong  to  him,  the  civil  law  authorized  the 
purchaser  to  sue  him  before  eviction  :  *'  Si  sciens  ali- 
enam  rem  ignoranti  mihi  vendideris :  etiam,  prius  quam 
evincatur,  utiliter  me  ex  empto  acturum  putavit  in  id, 
quanti  mea  intersit  meam  esse  factam.  Quamvis  enim 
alioquin  verum  sit,  venditorem  hactenus  tenerU  ut  rem 
emptori  habere  liceaty  rum  etiam  ut  gusfadaty  quia  tamen 
dolum  malum  abesse  preestare  debeat,  teneri  eum,  qui 
sciens  alienam  non  suam  ignoranti  vendidit."  (fi)  And 
if,  before  the  price  was  paid,  a  question  was  actually 
stirred  as  to  the  vendor's  title,  the  purchaser  was  not 
bound  to  pay,  until  it  was  decided*  ^^  Ante  pretium  so- 
lutum,  dominii  qtuBStiane  motdy  pretium  emptor  solvere 
non  cogetur,  nisi  fidejussores  idonei  a  venditore  ejus 
evictionis  offerantur."  (c) 

It  has  been  a  controverted  question,  whether  by  the 
civil  law  the  vendor,  being  adjudged  by  sentence  to  de- 
liver the  property  sold,  could,  notwithstanding  he  might 
be  in  possession  of  it,  and  therefore  had  it  in  his  power 
to  deliver  it,  be  compelled  specifically  to  obey  the  sen- 
tence, or  whether  it  was  permitted  him  to  satisfy  the 
sentence  by  paying  the  damages  and  interest  for  the  non- 
delivery. Those  who  maintain  the  latter  opinion  rely  on 
the  text:  "Si  traditio  rei  venditae  juxta  emptionis  con- 
tractum  procaciavenditoris  non  fiat:  quanti  interesse  com^ 
pleri  emptionem  fueritarbitratusprsesesprovincise,  tantum 
in  condemnationis  taxationem  deducere  curabit."  (d) 

(a)  Nairn  v.  Sciymger,  June  13th,  1676,  Diet.  14,169.  Little  ▼.  Dickaon, 
Feb.  14th,  1749,  Diet.  14,177.  Lockhart  v.  Johnston,  July  13th,  1742,  Diet. 
14,176.  Tait  V.  Lord  Maxwell,  Dec.  20th,  1743,  Diet.  14,177.  Earl  of  Mor- 
ton y.  Cunningham,  Nov.  14th,  1738,  Diet.  14,175. 

(b)  Dig.  lib.  19>  tit.  1,  de  Act.  Empt.  1.  30,  §  1. 

(c)  lb.  lib.  18y  tit.  6, 1.  18,  §  1.  Domat  on  Sale,  b.  1,  tit.  2,  §  2,  n.  3^2,  and 
§  3,  n.  11.  (d)  Cod.  lib.  4,  tit.  49>  1.  4. 
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The  contrary  opinion  is  held  by  Cujas,  (a)  Perezius,  (b) 
Zoezius,  (c)  D^Avesan.  (d)  The  opinion  of  Pothier  is, 
**  qu'en  cas  de  refus  par  le  vendeur  de  livrer  la  chose 
vendue  qu'il  a  en  sa  possession,  le  juge  pent  permettre 
a  I'acheteur  de  la  saisir  et  de  Tenlever,  si  c'est  un  meu- 
ble;  ou  de  s'en  mettre  en  possession,  si  c'est  un  fonds  de 
terre  ou  une  maison,  et  d'en  expulser  le  vendeur  par  le 
minist^re  d'un  sergent,  s'il  refusait  d'en  sortir.  II  est 
fitcile  de  repondre  aux  raisons  alleguees  ci-dessus  pour  la 
premiere  opinion.  La  reponse  a  la  loi  quatre,  {e)  est 
que  cette  loi  accorde  bien  k  Tacheteur  Taction  in  id  quod 
interest f  centre  le  vendeur  qui  refuse  injustement  de  lui 
livrer  la  chose  vendue ;  mais  elle  ne  dit  pas  que  cette  ac- 
tion soit  le  seul  moyen  qu'il  ait  pour  se  faire  rendre  jus- 
tice. Dit  formellement  que  le  vendeur  pent  etre  con- 
traint  precis^ment  k  livrer  la  chose,  potest  cogi  ut  tradat: 
mais  comme  il  n'est  pas  toujours  facile  k  Tacheteur  de  se 
faire  mettre  manu  militari  en  possession  de  la  chose  ven- 
due, le  vendeur  pouvant  la  soustraire  etla  cacher,  il  est 
permis  k  I'acheteur,  par  cette  loi,  d'avoir  recours  a 
Taction  in  id  quod  interest ;  il  a  le  choix  des  deux  moy- 
ens.  A  Tegard  de  ce  qu'on  dit  en  second  lieu,  que  le 
▼endeur  demeurant  propri^taire  de  la  chose  vendue,  il 
serait  incivil  de  lui  oter  de  violence  ce  qui  lui  appartient, 
je  r^ponds  qu'il  n'y  a  pas  plus  d'incivilite  a  cela  qu'a 
saisir  les  biens  d'un  d^biteur  qui  refuse  de  payer  ce  qu'il 
doit.  Enfin,  quant  k  ce  qu'on  dit  que  nemo  potest  cogi 
ad  factum,  et  que  les  obligations  qui  consistent  a  faire 
quelque  chose  se  resolvent  in  id  quod  interest  actorisy 
je  r^ponds  que  cette  maxime  n'a  d'application,  que  lors- 
que  le  fait  renferme  dans  Tobligation  est  un  pur  fait  de  la 
personne  du  debiteur,  merum  factum ;  comme  lorsque 
quelqu'un  s'est  oblige  envers  moi  de  me  copier  mes  ca- 
hiers  ou  de  me  faire  un  fosse,  il  est  evident  que  je  ne  puis 

(a)  Cnju,  ad  Pand  lib.  19>  tit.  de  Cont.  Empt. 

(5)  Peres.  Cod.  lib.  4,  tit.  49.  (fi)  Zoez.  lib.  19,  tit.  1,  n.  12. 

id)  D'Ayesan,  Tr.  de  Cont.  Empt.  (e)  Cod.  de  Act.  Empt. 
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le  faire  ecrire  oii  travailler  au  fosse  malgre  lui,  et  que 
son  obligation,  en  cas  de  refus  par  lui  de  Texecuter,  doit 
necessairement  se  resoudre  en  dommages  et  interets. 
II  n'en  est  pas  de  meme  du  fait  de  la  tradition  :  ce  fait 
Tion  est  merum  factum^  sed  magis  ad  dationem  accedit ;  et 
le  debiteur  pent  y  etre  contraint  par  la  saisie  et  Tenl^ve- 
ment  de  la  chose  qu'il  s'etait  oblige  de  livrer."  (a) 

Voet,  in  treating  of  the  reception  of  this  doctrine  in 
Holland,  observes,  '*  Nostros  vero  mores  quod  attinet, 
scriptum  quidem  a  pluribus  invenio,  venditorem  haben- 
tem  rei  tradendee  facultatem  compelli  posse,  ut  tradat, 
nee  liberari  preestando  id  quod  interest.  (&)  Atque  ita 
emtori  electionem  a  Grotio  tribui,  utrum  post  moram 
in  tradendo  velit  acceptare  k  venditore  quanti  sua  inte- 
rest, an  etiamnum  mordicus  urgere  traditionis  neces- 
sitatem.  (c)  Neque  haec  dubium  habebunt,  si  judicibus 
nostratibus  id  vindicetur,  qu6d  ex  officio  suo  veris  do- 
minis  rem  auferre  et  in  alium  transfere  possint,  uti  hanc 
ipsis  potestatem  defendit  Neostadius.  {d)  Caeterum  si  ex- 
tremum  illud,abductionemnempeaut  inductionemin  pos- 
sessionem per  manum  militarem  non  ita  facil^  nee  pro- 
miscu^  adhibendam  judices  censuerint,  alterumque  pro- 
positum  a  Neostadio  cogendi  modum  amplecti  maliDt, 
civile  nempe  venditoris  custodiam  (Gyselingt)  magis  est, 
ut  tunc  adhuc  Romani  juris  deiinitionem  servari  di- 
camus,  in  quantum  tunc  non  aliud  in  reis  ad  tradendum 
compellendis  adhibetur  remedium,  qu^m  quod  ad  impe- 
trandum  implementum  obligationis  ad  alia  qualiacunque 
sive  nuda  sive  non  nuda  facta  tendentis  comparatum  est ; 
atque  adeo  adhuc  verum  erit,  liberari  venditorem  praes- 
tando  id  quod  interest,  sicut  evenit  in  omnibus  facti  ob- 
ligationibus :  quod  et  Neostadius  baud  diffitetur,  dum 
scribit,  si  venditor  tsedium  carceris  pervicacia  evincat, 

(a)  Pothier,  Tr.  du  Cont.  de  Vente,  part  2,  c.  1,  d.  68. 
(6)  Neostad^  Cur.  Sup.  Decis.  30.   Groenewegen,  ad  Cod.  lib  4^  tit  49, 1. 4. 
Van  Leeuwen,  Cens.  For.  part  1,  lib.  4,  c.  10,  n.  10. 
(e)  Manud.  ad  Jurisprad.  HoU,  lib.  3,  c.  15,  n.  26,  27,  28. 
(d)  Neostad,  Decia.  Sup.  Cur.  50, 82. 
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et  tradere  nolit,  turn  demum  emtori  facti  pnestationem 
per  judicem  aestimare  licebit,  pretiumque  pignoribus 
captis  exsequi,  venditore  nihilominus  carcere  detento, 
dum  pretium  ex  pignorum  captorum  distractione  con- 
fectum,  resque  judicata  soluta  fuerit.  (a) 

If  the  vendor  fail  to  make  delivery  within  the  time 
agreed  upon  between  the  parties,  the  Code  Civil  permits 
the  buyer  at  his  option  to  demand  the  vacating  of  the 
sale,  or  his  being  put  into  possession,  if  the  delay  arise 
from  the  sole  act  of  the  vendor,  (ft) 

Those  who  refuse  to  deliver  up  a  property  which,  by 
a  judgment  given  for  the  demandant,  et  passS  en  force 
de  chose  jugie,  they  have  been  condemned  to  deliver, 
^mayj  by  a  second  judgment,  be  bodily  arrested  after  a 
notice  of  the  first  judgment  has  been  fifteen  days  pre- 
viously given,  either  personally  or  at  their  domicile,  (c) 

A  court  of  equity  in  England  enforces  by  attachment, 
the  execution  of  its  decree  for  a  specific  performance 

In  all  sales,  in  the  delivery  of  property  as  a  payment, 
or  as  the  consideration  for  any  compromise,  and  gene- 
rally in  every  transaction  when  the  property  of  one  is 
transferred  to  another  for  a  valuable  consideration,  the 
vendor,  or  person  transferring,  incurs  the  implied  obli- 
gation to  warrant  the  purchaser  or  transferree  against 
eviction,  {d) 

"  Non  dubitatur,  etsi  specialiter  venditor  evictionem 
non  promiserit,  re  evicta  ex  empto  competere  ac- 
tionem.*' {e) 

This  implied  warranty  exists  in  the  law  of  Holland,  (J) 
Spain,  ig)  and  France.  (A)     It  forms  an  article  of  the 

(a)  NeMtad,  Sup.  Cur.  Decis.  50.    Voet,  lib.  19,  tit.  1,  n.  14,  15. 
(ft)  Art.  1610.  (c)  Art.  2061. 

(d)  Neoetad,  Sup.  Cur.  Decis.  37,  100.  Fab.  Cod.  lib.  8,  tit  30,  def.  28, 
30,  et  de  Error.  Pragm.  Decade  100,  error.  7.  Gomez,  Var.  Res.  torn.  3, 
c.  2,  n.  36,  38.  Carpz.  Def.  For.  part  2,  const.  34,  def.  28.  Brunneman, 
«d  lib.  21,  tit.  2.    Voet,  lib.  21,  tit.  2,  n.  5, 7, 10. 

(e)  Cod.  de  Evict,  lib.  8,  tit.  45, 1.  6. 

(/)  Voet,  lib.  21,  tit.  2.    Van  Leeuwen,  Cens.  For.  lib.  4,  c.  19,  n.  11. 
(g)  L.  32,  tit.  5,  Part.  5.  (k)  Pothier,  Cont.  de  Vente,  n  83,  et  seq. 
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Code  Civil,  (a)    It  is  admitted  by  the  law  of  Scot- 
land, (b) 

There  is  no  warranty  implied  when  vendors  sell  on 
behalf  of  others,  as  when  they  are  intrusted  or  directed 
to  make  the  sale  by  judicial  authority,  or  are  acting  ex 
mandatOy  or  as  tutors  or  curators  selling  the  property  of 
those  placed  under  their  care.  Recourse  cannot  be  had 
against  them  unless  they  have  given  an  express  warranty 
in  their  own  names,  and  personally  undertaken  to  in- 
demnify the  purchaser,  (c) 

According  to  the  principles  which  govern  a  court  of 
equity  in  England,  if  the  purchaser  has  discovered  a  de- 
fect in  the  title,  and  refuses  to  perform  the  contract,  the 
court  does  not  compel  him  to  perform  it.  If  he  be 
evicted  after  he  has  paid  the  purchase  money,  but  before 
any  conveyance  is  executed,  or  before  it  is  executed  by 
all  the  necessary  parties,  he  may  recover  the  purchase 
money  in  an  action  for  money  had  and  received,  al- 
though the  intended  covenants  do  not  extend  to  the  tide 
under  which  the  estate  was  recovered,  and  he  may  have 
taken  possession  of  the  estate,  (d) 

But  if  the  conveyance  has  been  actually  executed  by 
all  the  necessary  parties,  and  the  purchaser  is  evicted 
by  a  title  to  which  the  covenants  do  not  extend,  he  can- 
not recover  the  purchase  money  either  at  law  (e)  or  in 
equity.  (/) 

By  the  civil  law  the  vendor  gave  his  repramisno,  or 

(a)  Art.  1626. 

(b)  Erskine,  b.  3,  tit.  3,  $  9-     Stair,  b.  1,  tit.  14,  $7  et  seq. 

(c)  Voet,  lib.  21,  tit.  2,  n.  19.     Fab.  Cod.  lib.  8,  tit.  30,  def.  6. 

{d)  Cripps  T.  Reade,  6  Term  Rep.  606.  Matthews  ▼.  HoUings,  Wood- 
fall's  Law  Land.  35,  cited.  Jolmson  v.  Jolinsoii,  3  Bos.  and  Poll.  162.  See 
Awbry  t.  Keen,  1  Vem,  472 ;  and  see  Brig's  case.  Palm.  364.  Simmona 
▼.  Hunt,  1  Marsh.  155.  Jones  v.  Ryde,  5  Taunt.  488.  I  Sug.  Vend,  and 
Pur.  554. 

(e)  See  Cripps  v.  Reade,  Johnson  v.  Johnson,  and  Bree  ▼.  Holbedw 
Dougl.  654. 

(/)  Serjeant  Maynard's  case,  2  Freem.  1.  3  Swanst.  651.  Anon. 
2  Freem.  106.    l  Sug.  Vend,  and  Pur.  554. 
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the  duplcB  stipulatioj  so  called  '^  quia  in  plerisque  locis 
moris  est  et  consuetudinis,  venditorem  duplam  quanti- 
tatem  pretii,  evictionis  nomine  promittere."  (a)  "  Emp- 
tori  duplam  promitti  k  venditore  oportet,  nisi  aliud  con- 
venit :  non  tamen  ut  satisdetur,  nisi  specialiter  id  actum 
proponatur,  sed  ut  repromittatur."  "  Sufficit  nuda 
repromissio,  nisi  aliud  convenerit."  (i) 

But  an  express  warranty  might  also  be  given  under 
the  authority  of  the  law,  or  by  virtue  of  the  agreement 
of  the  parties.  The  extent  of  the  indemnity  which  such 
warranty  affords  the  purchaser  is  governed  by  the  terms 
in  which  it  is  expressed.  It  might  either  extend  to  all 
possible  evictions  or  to  some  special  cause  of  eviction,  (c) 

It  might,  however,  be  part  of  the  agreement  on  the 
sale  that  the  vendor  should  not  warrant  the  lands  abso* 
lutely,  but  bind  himself  merely,  and  warrant  them  from 
fact  and  deed.  The  import  of  this  obligation  is,  that  he 
neither  has  done,  nor  will  do  any  deed  inconsistent  with 
the  vendee's  right.  Under  this  limited  warranty  the 
vendor  could  not  retain  the  purchase  money  if  the  pur- 
chaser were  evicted. 

*^  Qui  autem  habere  licere  vendidit,  videamus,  quid 
debeat  prsestare  ?  Et  multum  interesse  arbitror,  utrum 
[hoc]  poUiceatur,  per  se  venientesque  a  se  personas  non 
ferij  quo  mvnu3  habere  Uceat :  an  verd  per  omnes.  Nam 
si  per  se,  non  videtur  id  preestare,  ne  alius  evincat, 
proinde  si  evicta  res  erit,  sive  stipulatio  interposita  est, 
ex  stipulatu  non  tenebitur :  sive  non  est  interposita,  ex 
empto  non  tenebitur;  sed  Julianus^  lib.  15  Digestorum, 
flcribit,  etiam  si  apert^  venditor  pronunciet,  per  se  here- 
demque  suum  nonfierij  quo  minus  habere  liceat^  posse  de- 
fendi,  ex  empto  eum  in  hoc  quidem  non  teneri,  quod  emp- 
toris  interest ;  verumtamen,  ut  pretium  reddat,  teneri. 
Ibidem  ait,  idem  esse  dicendum,  et  si  apert^  in  vendi- 
tione  comprehendatur,  nihil  emctionis  nomine  prtBstatum 

ia)  Pothier,  ad  Pand.  lib.  21,  tit.  2,  n.  1. 

(h)  Dig.  lib.  21,  tit.  2, 1.  37,  56.  (c)  Voet,  lib.  21,  tit.  2,  n.  5. 

N  n2 
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irif  pretium  quidem  deberi  re  evicta,  utilitatem  non  de- 
beri."  (fl) 

By  the  law  of  Scotland  the  purchaser  is  considered  to 
have  taken  the  property  subject  to  all  the  defects  which 
may  exist  in  the  title,  and  that,  if  the  eviction  happen 
without  the  fact  and  deed  of  the  vendor,  he  has  not  even 
a  right  to  demand  repayment  of  the  price,  (b) 

The  law  of  England  does  not  imply  a  warranty  be- 
cause a  full  price  is  given,  (c)  In  this  respect  the  law 
of  Scotland  differs  from  it,  where  a  warranty  would  on 
this  account  be  implied,  (d) 

An  implied  waiTanty,  in  the  law  of  England,  is  said 
to  arise  from  some  other  word  than  the  word  warranty, 
or  from  the  nature  of  the  deed.  It  appears  to  have  been 
the  established  law  when  Glanville  wrote  that  every 
feoffment  implied  a  warranty.  "  Tenentur  autem  hae- 
redes  donatorum  donationis  et  res  donatas  sicut  ratio- 
nabiliter  factee  sunt,  illis  quibus  factee  sunt,  et  hseredibos 
suis  warrantizare/'  (e)  And  the  same  law  prevailed  in 
Bracton's  time.  (/) 

Lord  Coke  says,  if  a  man  makes  a  lease  for  life  by  the 
word  dediy  reserving  rent,  and  adds  an  express  warranty, 
it  will  not  take  away  the  warranty  in  law,  for  the  lessee 
will  have  his  election  to  vouch  by  force  of  either  of 
them,  (g) 

The  doctrine  of  implied  warranties  still  exists  where 
estates  tail  or  for  life  are  created  by  the  word  dediy  or 
give,  and  the  donor  does  not  part  with  the  rever- 
sion. But  Lord  Coke  says  dedi  is  the  only  word  that 
implies  a  warranty,  and  not  the  word  concessi.    And  al- 

(a)  Dig.  lib.  19,  tit.  1, 1. 11,  §  18. 

(b)  Craig  v.  Hopkio,  Jan.  1732,  Diet  p.  16,623.  See  alio  Rom  y.  In^is, 
June  11th,  1714,  Diet  16,618. 

(c)  Gray  v.  Cox,  4  Bam.  and  Cres.  108. 

{d)  Ralston  v.  Robertoon,  June  16,  1761,  Diet.  14,238.  Lindsay  t.  Wil. 
son,  Supp.  ▼.  585.  Brown  ▼.  Gilbert,  July  9th,  1791,  Diet.  14,244.  Rakton 
V.  Robb,  July  9th,  1808,  Diet  App.  Sale.    Supp.  to  Stair,  911- 

ie)  Glanville,  1.  7,  e.  2.  (/)  338,  b.    4  Cruise,  Dig.  380. 

is/)  1  Inst  384  a,  n.  1. 
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though  some  doubts  were  entertained  of  the  effect  of  the 
word  grant,  yet  it  is  agreed,  that  when  used  in  the  con^ 
veyance  of  a  freehold  estate,  it  does  not  imply  a  war- 
ranty, and  that,  if  it  did,  the  insertion  of  any  express 
covenant  on  the  part  of  the  grantor  would  qualify  and 
restrain  its  force  and  operation  within  the  import  and 
effect  of  that  covenant,  for  when  it  appears  by  express 
words  how  far  the  parties  designed  the  warranty  should 
extend,  the  law  will  not  carry  it  farther  by  construc- 
tion, (a) 

An  express  warranty,  or  a  warranty  in  deed,  is  where 
the  grantor  of  an  estate  enters  into  an  express  agreement 
to  warrant  it  to  the  grantee,  and  the  word  warrantizo,  or 
warrant,  is  the  only  apt  and  effectual  one,  which  cannot 
be  supplied  by  any  other. 

The  word  heirs,  as  to  the  warrantor,  and  as  to  the 
person  to  whom  the  warranty  is  made,  is  necessary  in 
an  express  warranty,  for  otherwise  the  heirs  of  the  war- 
rantor will  not  be  bound,  and  it  would  cease  on  the  death 
of  the  warrantee,  if  his  heirs  are  not  named. 

The  person  who  makes  the  warranty  must  be  capable 
of  so  doing,  and  it  must  be  made  by  deed  in  writing,  for 
a  warranty  inscribed  in  a  will  would  be  void.  There 
must  be  an  estate  of  freehold  to  which  the  warranty  is 
annexed,  that  it  is  capable  of  supporting  it.  {b) 

The  warranty  must  descend  upon  the  person  who  is 
heir  of  the  whole  blood,  by  the  common  law,  to  him  who 
made  the  warranty,  (c)  The  heir  must  continue  heir, 
and  neither  the  descent  of  the  title  nor  of  the  warranty 
must  be  interrupted  ;  for  if  a  person  binds  himself  and 
his  heirs  to  warranty,  and  afterwards  is  attainted  of  trea- 
son or  felony,  and  dies,  this  warranty  will  not  bind  his 
heirs.  It  must  take  effect  in  the  lifetime  of  the  ances- 
tor, who  must  be  bound  by  it,  for  the  heir  is  never 
bound  by  an  express  warranty,  unless  the  ancestor  was 

(a)  Nokes's  case,  4  Rep.  80^  b.    4  Cruise,  Dig.  381. 

(6)  Inst.  378  a,  386  a.  (c)  lb.  386  a. 
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bound  by  it.  (a)  The  heir  must  claim  in  the  same  right 
that  the  ancestor  did*  So  the  heir  must  be  of  full  age 
when  the  warranty  falls  upon  him,  otherwise  he  will  not 
be  barred  by  it.  (6) 

A  purchaser,  before  the  late  act  of  3rd  and  4th  W.  IV., 
c.  27,  had  a  right  to  require  a  title  commencing  at  least 
sixty  years  previously  to  the  time  of  his  purchase,  be- 
cause the  old  statute  of  limitations  (c)  could  not  in  a 
shorter  period  confer  a  title.  In  one  case,  Lord  Eldon 
was  of  opinion,  that  an  abstract  not  going  farther  back 
than  forty-three  years  was  a  serious  objection  to  the 
title,  (rf) 

But  the  law  is  altogether  altered  by  the  3rd  and  4th 
W.  IV.,  c,  27,  which  limits  the  general  time  to  recover 
to  twenty  years,  with  a  saving  of  ten  years  for  persons 
under  disability,  but  not  to  exceed  in  any  case  forty 
years,  although  the  ten  years  are  not  expired.  The  act 
allows  no  further  time  for  successive  disabilities,  and 
makes  the  bar  of  the  tenant,  in  fact,  extend  to  all  whom 
he  might  have  barred.  Sir  Edward  Sugden  has  ob- 
served, that  probably,  in  the  result,  forty  years  will  be 
considered  the  proper  period,  instead  of  sixty,  for  an 
abstract  of  title  to  extend  over,  but  still  cases  may  fre- 
quently arise  where  it  will  be  necessary  to  call  for  an 
earlier  title.  As  fines  are  abolished,  a  short  bar,  as  for- 
merly, cannot  now  be  made,  (e) 

Although  purchaser,  after  notice  of  a  defect  in  the  title 
^^Yj  ^y  bis  conduct,  waive  the  objection,  yet  it  has 
been  decided  by  Lord  Eldon,  that  where  an  abstract  is 
laid  before  counsel,  who  approves  the  title,  his  appro- 
bation is  not  to  be  taken,  against  the  person  consulting 
him,  as  a  waiver  of  all  reasonable  objections.    The  court 


(a)  1  Inst.  386  a.  (b)  lb.  370  a,  380  a. 

(c)  32  Hen.  8,  c.  2.    21  Jac.  1,  c.  16.    Barnwell  v.  Harris,  1  Taunt.  430. 

(d)  Paine  ▼.  Meller,  6  Vea.  349.    See  Robineon  v.  Elliott,  1  Ruaa.  599. 
1  Sugd.  Vend,  and  Pur.  329* 

(e)  Sugd.  ib.  330. 
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cannot  compel  a  specific  perfonnance  upon  the  ground 
of  an  opinion  which  it  may  think  wrong.  The  purchaser 
may  either  take  an  opinion  from  some  other  counsel,  or 
the  one  first  consulted  may  correct  his  error  in  a  further 
opinion,  (a)  This,  says  Sir  Edward  Sugden,  was  always 
the  understanding  of  the  profession,  (b) 

"  The  right  to  a  good  title  is  a  right  not  growing  out 
of  the  agreement  between  the  parties,  but  which  is  given 
by  law.  A  purchaser,  therefore,  may  waive  his  right 
by  concluding  an  agreement  after  he  has  full  notice  that 
he  is  not  to  expect  a  title  beyond  a  limited  period.  That 
may  be  matter  of  notice,  and  not  of  contract."  (c)  And 
the  vendor  may,  of  course,  stipulate  that  the  purchaser 
shall  accept  the  title  such  as  it  is.  (d) 

The  covenants  usually  entered  into  by  a  vendor  seised 
in  fee  are,  1st,  that  he  is  seised  in  fee ;  2ndly,  that  he 
has  power  to  convey  ;  3rdly,  for  quiet  enjoyment  by  the 
purchaser,  his  heirs,  and  assigns ;  4thly,  that  the  estate 
is  free  from  incumbrances  ;  and,  lastly,  for  further  as* 
surance.  (e) 

Where  a  vendor  has  only  a  power  of  appointment, 
the  first  covenant  ought  to  be,  that  the  power  was  well 
created,  and  is  subsisting;  and  the  other  covenants 
should  be  similar  to  those  entered  into  by  a  grantor 
seised  in  fee.  (e) 

When  a  purchaser  consents  to  take  a  defective  title, 
relying  for  his  security  on  the  vendor's  covenants,  it  has 
been  observed  by  a  late  most  eminent  conveyancer,  that 
the  agreement  of  the  parties  should  be  particularly  men- 
tioned, as  it  has  been  argued,  that  as  the  defect  in  ques- 
tion is  known,  it  must  be  understood  to  have  been  the 
agreement  of  the  purchaser  to  take  the  title  subject  to  it, 


(a)  Deverellv.  Lord  Bolton,  18  Ves.  505. 

(6)  Sugd.  Vend,  and  Pur.  330. 

(c)  See  Ogilyie  v.  Foljambe,  3  Mer.  64. 

(cO  Wilmot  V.  Wilkinson^  6  Bam.  and  Cress.  506. 

(e)  1  Sug.  Vend,  and  Pur.  533. 
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and  that  the  covenants  for  the  title  should  not  extend  to 
warrant  it  against  this  particular  defect,  (a) 

A  vendor,  who  actually  purchased  the  estate  himself 
for  money,  or  other  valuable  consideration,  and  obtained 
proper  covenants  for  the  title,  is  not  bound  to  enter  into 
covenants  extending  beyond  his  own  acts,  (b) 

Where  a  vendor  does  not  claim  by  purchase  in  the 
vulgar  and  confined  acceptation  of  that  word,  (c)  that  is, 
by  way  of  bargain  and  sale  for  money,  or  some  other 
valuable  consideration,  a  purchaser  is  entitled  to  require 
covenants  from  such  vendor,  extending  to  the  acts  of  the 
last  purchaser.  For  instance,  if  A.  sell  an  estate  which 
was  devised  to  him,  and  the  devisor's  father  purchased 
the  estate,  the  covenants  for  title  are  extended  to  the  acts 
of  the  father,  (d) 

But  although  the  universal  and  settled  practice  of  con- 
veyancers is  to  extend  covenants  for  the  title  to  the  acts 
of  the  last  purchaser,  yet  the  Court  of  Chancery  appears 
to  hold,  that  a  person  not  claiming  by  purchase  is  only 
bound  to  covenant  against  his  own  acts  and  those  of  the 
person  immediately  preceding  him.  (e) 

Where  an  estate  is  sold  by  trustees  under  a  will,  and 
the  money  is  to  be  applied  in  payment  of  debts,  &c. ,  and 
the  residue  is  given  over,  a  purchaser  is  not  entitled  to 
any  covenants  for  the  title,  because  no  line  can  well  be 
drawn  as  to  the  quantum  which  would  make  a  person 
liable  to  covenant,  {f) 

(a)  See  Butler's  n.  (1)  to  Co.  Ldtt.  3S4  a.  See  also  Savage  v.  Whitbread, 
3  Cha.  Rep.  14.    1  Sugd.  Vend,  and  Pur.  534. 

(6)  3  Bos.  and  PuU.  22 ;  and  see  two  Opins.  in  3  Pow.  Convey.  206, 
210.    Feame's  Posth.  Works,  110.     1  Sugd.  Vend,  and  Pur.  534. 

(c)  See  2  Black.  Com.  241. 

{d)  See  two  Opins.  in  3  Pow.  Convey.  206,  210.  1  Sugd.  Vend,  and 
Pur.  536. 

(tf)  See  3  Atk.  267 ;  3  Ves.  236 ;  and  see  14  Ves.  239.  1  Sug.  Vend. 
and  Pur.  536. 

(/)  Wakeman  v.  Duchess  of  Rutland,  3  Ves.  233,  504,  affirmed  in  Dcmu. 
Proc.  8  Bro.  P.  C.  145 ;  and  see  Uoyd  v.  Griffith,  3  Atk.  264.  1  Sugd. 
Vend,  and  Pur.  536. 
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The  same  rule  applies  ex  necessitate  where  an  estate 
is  sold  for  similar  purposes  under  an  order  of  a  court  of 
equity,  (a) 

The  purchaser  is  only  entitled  to  a  covenant  from  the 
parties  conveying  that  they  have  done  no  act  to  in- 
cumber, (b) 

In  conveyances  by  the  crown,  a  purchaser  is  not  en- 
titled to  any  covenants  for  the  title  ;  and  where  an 
estate  is  sold  by  assignees  of  a  bankrupt,  the  purchaser 
is  only  entitled  to  a  covenant  from  the  assignees  that 
they  have  not  done  any  act  to  incumber  the  estate,  (b) 

When  the  vendor  is  simply  bound  in  absolute  war- 
randice, or  when,  without  any  express  stipulation,  the 
vendee  rests  upon  the  obligation  to  that  effect  implied 
in  sale,  the  law  of  Scotland  regards  the  obligation  of  the 
vendor  as  merely  personal ;  but  it  has  admitted  from  a 
very  early  period  a  different  species  of  warrandice,  which 
affords  a  real  security  to  the  vendee.  This  is  termed 
real  warrandice.  It  is  created  by  the  vendor  con- 
veying to  the  vendee,  besides  the  lands  actually  sold, 
other  lands  which  are  disponed  eventually  in  security 
of  the  vendee's  claim  of  recourse,  and  are  therefore 
called  warrandice  lands,  (c) 

It  is  laid  down  by  Erskine,  and  appears  to  have  been 
so  held,  that  before  the  vendee  can  obtain  recourse 
against  the  warrandice  lands,  he  must  obtain  a  decree 
declaring  that  the  warrandice  is  incurred  by  the  evic- 
tion, and  liquidating  his  dams^e,  and  that,  by  paying 
the  amount  of  the  loss,  the  vendor  extinguishes  the  real, 
in  the  same  way  as  the  personal  warrandice,  and  the 
vendee  has  no  right  to  claim  the  warrandice  lands 
themselves  in  property,  (c) 

According  to  the  definition  which  has  been  given, 

(a)  See  3  Ves.  505,  506.   1  Sugd.  Vend,  and  Pur.  536. 

(b)  1  Sugd.  ib.  537,  538,  539. 

(c)  Enk.  b.  2,  tit.  3,  §  28. 
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'*  Est  evictio  rei  nostrs,  quam  adversarius  legitimo  tdtolo 
acquisivit,  per  judicem  facta  recuperatio.  Evicta  tone 
res  censetur  si  ita  amittatur,  ut  earn  emptori  habere 
non  liceat,  et  spes  habendi  sit  abscissa."  (a)  ^*  Ac  non 
modo  per  vindicationem  contingit,  sed  et  per  heereditatis 
petitionem,  actionem  noxalem,  aut  prsejudicialem  de 
libertate  ;  clim  ex  omnibus  hisce  causis  emtori  non  liceat 
rem  habere.  Idemque  est,  si  emtor  judicio  familiae 
erciscundee  vel  communi  dividundo  ad  rei  in  solidum 
emtae  divisionem  aut  adjudicationem  subeundam  com- 
pulsus  sit,  vel  ad  litis  sestimationem  damnatus,  aut 
ciim  rem  vindicaret  k  possessore  judicio  superatus  fuerit, 
vel  ei  per  hypothecariam  actionem  victo,  quia  pignus 
non  luebatur,  possessio  ablata  fuerit,  vel  si  cum  minor 
rem  Titio,  Titius  dein  Maevio  vendidisset,  minor  adversus 
Msevium  quoque  restitutus  sit,  tanquam  venditione 
prima  leesus,  vel  major  ex  justa  causa  restitutionem 
obtinuerit.  Denique  generaliter,  si  quocunque  judicii 
genere  effectum  sit,  quo  minus  emtori  rem  habere  liceat, 
ac  ejus  recuperanda  spes  omnis  praecisa  appareat."  (b) 

The  eviction  against  which  this  implied  warranty 
exists  is  not  the  tortious  eviction  by  a  stranger,  or  that 
which  takes  place  by  virtue  of  some  right  conferred  by 
the  law,  as  where  persons,  who  from  their  relation  to 
the  vendor,  enforce  the  jtis  retracttis.  The  purchaser 
either  knew,  or  ought  to  have  known,  that  the  law 
conferred  this  right,  (c) 

*^  Nam  cum  res  empta  evincitur  ex  natura  sua,  non 
tenetur  venditor  de  evictione.  Nisi  fort^  emptorem 
deceperit.  Et  ide6  si  quis  rem  venditam  auferat  jure 
protimeseos,  sive  jure  retractus  gentilitij,  aut  feudalis, 
nullum  prorsus  emptor  habet  regressum.  Quoniam 
scivit,  aut  cert^  ignorare  non  potuit  banc  esse  rei  na- 

(a)  Perez.  Cod.  lib.  8,  tit.  45,  n.  1 . 

{b)  Voet,  lib.  21,  tit.  2,  n.  1.  (c)  Voet,  ib.  n.  2. 
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turam,  ut  eo  jure  avocari  poasit,  tacit^que  hac  lege  emisse 
intelligitur."  (a) 

The  vendor  is  bound  to  warrant  the  vendee  against 
all  evictions,  of  which  the  cause  or  the  germ  existed  at 
the  date  of  the  contract,  whether  they  were,  or  were  not 
known,  and  whether  they  do,  or  do  not  arise  from  the 
act  of  the  vendor  himself,  {h) 

In  sales  of  land,  or  in  dispositions  for  a  just  and  ade- 
quate price,  an  obligation  is  implied  by  the  law  of  Scot- 
land against  the  grantor  to  warrant  the  subject,  not 
only  against  his  own  acts,  whether  past  or  future,  hut 
against  all  defects  that  may  appear  to  have  been  in  his 
right  to  it  antecedently  to  the  grant,  (c) 

But  the  obligation  of  warrandice  is  not  incurred 
when  the  cause  of  emctian  has  begun  to  exist  after  the 
date  of  the  sale,  unless  where  it  proceeds  from  the  act 
of  the  vendor  himself,  (d)  ^^  Auctor  ex  his  tantiim 
causis  suo  ordine  tenetur,  qiuB  ex  precedente  tempore 
causam  evictionis  parant."  (e)  '^  Paulus  respondit  fu- 
turos  casus  evictionis  post  contractam  emptionem  ad 
venditorem  non  pertinere."  {f)  ^  ^  Casum  autem  futurum 
apellat,  cum  evictionis  causa  sequitur  traditionem,  nee 
uUam  originem  habuit  ante  venditionem.  Si  res 
evincatur  tanquam  aliena,  non  est  casus  futurus,  quia 
res  vendita  evincentis  erat  ante  venditionem,  et  sic 
causa  evictionis  traditionem  pnecedit.  Sed  ciim  evic- 
tionis causa  post  impletum  contractum  nascitur,  casus 
futurus  esse  dicitur,  neque  eo  nomine  debetur  evictio. 
Quoniam  nihil  sit  culpa  venditoris,  ut  periculum  illud 
ferre  debeat :  sed  pertinere  debet  ad  emptorem,  qui  per 
traditionem  factus  est  dominus."  (g) 


(a)  Burgund.  de  ETict.  c.  44,  n.  1,  and  authorities  there  cited.     Pothier, 
Cont  de  Vente,  n.  87. 
ib)  Pothier,  ib.  (c)  Ersk.  b.  2,  tit.  3,  i  25. 

(4)  Pothier,  ib.  n.  90,  et  eeq. 

(e)  Cod.  de  Per.  et  Comm.  Rei  Venditae,  lib.  4,  tit.  48, 1.  1. 
if)  Dig.  lib.  21,  tit  2,  L  11.  {p)  Burgund.  de  Evict,  c.  76,  n.  4. 
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The  warranty  does  not  extend  to  an  eviction  which 
has  proceded  from  the  operation  of  a  supervenient 
law.  (a) 

But  although  the  general  rule  be,  that  the  warranty 
does  not  extend  to  an  eviction  the  cause  of  which  did 
not  begin  to  exist  until  after  the  sale,  yet  this  rule  is 
subject  to  an  exception,  if  the  act  of  the  vendor  himself 
should  be  the  cause  of  the  eviction,  (b)  ^'  At  non  est 
idem,  si  emptor  culpa  venditoris  rem  destituit.  Ut  puta 
vendidisti  mihi  fundum,  et  tradidisti,  eundem  deinde 
rursus  alteri  vendis,  et  tradis ;  quaestione  mihi  mota  a 
secundo  emptore,  si  carere  fundo  malim  quam  litigare, 
rect^  tecum  agam  pro  evictione  ad  pretium.  Nee  mihi 
rect^  objicies,  quod  culpa  mea  fundo  exciderim,  quern 
tamquam  dominus  retinere  poteram.  Quoniam  haec 
exceptio  non  habet  locum,  quoties  evincens  agit  ex 
causa,  quam  accipit  k  venditore.  Tunc  enim  perinde 
est,  ac  si  ipsimet  venditor  evinceret ;  quo  casu  liberum 
est  emptori,  vel  repellere  venditorem  per  exceptionem, 
vel  omiss&  exceptione  petere  quod  sua  interest/'  (c) 

The  same  principles  are  recognised  by  the  law  of 
Scotland.      By  Statute  1540,  c.  105,  parties  who  thus 
fraudulently  make  double  alienations  of  the  same  sub- 
ject are   declared  infamous,  and  punishable  in  their 
persons  and  goods,  (^d) 

Further,  the  vendor  who  shall  act  thus  fraudulently 
is  equally  liable,  although  it  may  have  been  expressly 
stipulated  in  the  contract  that  he  should  not  be  bound 
in  warrandice  at  all,  because  no  agreement  can  protect 
a  man  s^ainst  his  own  fraud,  {d) 

(a)  Dunfermling  y.  £.  Dunfermling,  March  27ih,  1634.  Watson  y.  Law» 
July  15th,  1667.    Stair,  b.  2,  tit.  3,  §  46.    Ersk.  b.  2,  tit.  3,  §  29. 

(b)  Pothier,  Cont.  de  Vente,  n.  91. 

(c)  Biugund.  de  Evict,  c.  82,  n.  9* 

id)  Ersk.  b.  2,  tit.  3,  i  27 ^r  Shaw  y.  Durham,  July  4th,  1622.  Pothier, 
Cont.  de  Vente,  n.  95.  Burnet  v.  Johnston,  July  17th,  1666.  Smith  t. 
Ross,  Feb.  I7th,  1672,  and  Jan.  18th  and  June,  1687.  Diet.  verb.  War- 
randice,  n.  51,  69,  73.     Hepburn  v.  Duchess  of  Bucdeuch,  Feb.  2nd,  1710. 
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By  the  Code  Civil,  although  at  the  time  of  the  sale 
there  may  have  been  no  stipulation  for  warranty,  the 
vendor  is  bound  of  right  to  warrant  the  purchaser  against 
the  eviction  he  may  suffer  in  the  whole  or  in  part  of 
the  subject  sold,  or  for  the  charges  claimed  upon  such 
subject,  and  not  declared  at  the  time  of  the  sale,  (a) 

The  parties  may  agree  that  the  vendor  shall  not  be 
subject  to  any  warranty.  (6)  In  the  latter  case  he  re- 
mains liable,  not  only  to  such  an  eviction  as  results 
from  his  own  act,  but  he  must  also  refund  the  price, 
unless  the  purchaser  knew  at  the  time  of  the  sale 
the  danger  of  eviction,  or  has  not  bought  it  at  his  peril 
and  risk,  (c) 

The  covenants  which  are  adopted,  although  general, 
and  not  restricted  to  the  acts  of  persons  claiming  law- 
fully, yet  do  not  by  the  law  of  England  extend  to 
a  tortious  eviction,  but  to  evictions  by  title  only ;  be- 
cause the  law  itself  defends  every  one  against  an  unlawful 
entry.  If,  therefore,  a  purchaser  be  disturbed  in  his 
possession  by  a  person  having  no  title,  he  has  his  remedy 
at  law  against  the  wrong-doer ;  and  if  he  be  legally 
evicted,  he  may  recover  against  the  vendor,  in  an  action 
on  the  covenant,  (d) 

But  where  a  vendor  covenants  to  indemnify  a  pur- 
chaser against  a  particular  person  by  name,  there  the 
covenant  extends  to  an  entry  by  that  person,  be  it  by 
droit  or  tort,  (e) 

If  the  vendor  himself  does  any  act  asserting  a  title, 
it  is  a  breach  of  the  covenant,  although  he  covenanted 


(a)  Art.  1626.  (b)  Art.  1627.  (c)  Art.  1629. 

(ji)  Dudley  v.  Folliott,  3  Term.  Rep.  584.  Crosse  y.  Young,  2  Show.  425, 
and  the  cases  dted  in  the  note  to  3  Term  Rep.  587.  Mountford  v.  Catesby, 
Dy.  328,  a.  ;See  1  BoL  Abr.  430,  pi.  12.  Shep.  Touch.  166, 170.  Anon. 
1  Freem.  450,  pL  261.    Anon.  2  Ventr.  46.    3  Sugd.  Vend,  and  Pur.  82. 

(e)  Foster  y.  Mapes,  Cro.  Eliz.  212.     Hob.  35.      1  RoL  Abr.  430,  pi.  13. 
Hayes  v.  Bickerstaff,  Vaugh.  1 18.     Nash  v.  Pahner,  5  Maule  and  Sel.  374 
Fowle  y.  Welsh,  1  Bar.  and  Cress.  29.    2  Sugd.  Vend,  and  Pur.  83. 
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against  lawful  disturbances  only,  and  the  act  done  by 
him  was  tortious,  and  might  be  the  subject  of  an  action 
of  trespass,  (a) 

So  a  covenant  against  all  claiming  or  pretending  to 
claim  any  right,  extends  to  a  tortious  eviction,  {b) 

A  covenant  for  a  right  to  convey  extends  not  only 
to  the  title  of  the  covenanter,  but  also  to  his  capacity  to 
grant  the  estate.  Therefore,  where,  upon  a  conveyance 
by  a  man  and  his  wife,  the  husband  covenanted  that 
they  had  good  right  to  convey  the  lands,  and  the  wife 
was  under  age,  the  covenant  was  adjudged  to  be 
broken,  (c) 

A  covenant  for  quiet  enjoyment  against  A.,  and  any 
other  person  by  his  means,  title,  or  procurement,  is 
broken  by  the  entry  of  a  person  in  whose  name  A.  pur- 
chased jointly  with  his  own  name,  (d) 

So  if  the  covenant  be  for  quiet  enjoyment  against  all 
claiming  by,  from,  or  under  him,  a  claim  of  dower  by 
his  wife  is  within  the  covenant ;  but  it  is  otherwise,  if 
the  mother  of  A.  claims  her  dower,  because  she  does 
not  claim  by,  from,  or  under  him.  (e) 

A  covenant  for  quiet  enjoyment,  quietly  and  clearly 
acquitted,  of  and  from  all  grants,  &c.,  rents,  rent-charges, 
&c.,  whatsoever,  has  been  holden  to  extend  to  an  annual 
quit-rent  payable  to  the  lord  of  the  manor,  and  incident 
to  the  tenure  of  the  lands  sold,  although  there  was  no 
arrear  of  rent  due.  (/) 

A  covenant  for  quiet  enjoyment  against  any  inter- 
ruption of,  from,  or  by  the  vendor,  or  his  heirs,  or  any 

(a)  Lloyd  ▼.Tomkies,  1  Term  Rep.  671.    Crosae  v.  Yofiing,  3  Show.  425. 

(6)  2  Sugd.  Vend.  and.  Pur.  84. 

(c)  Nash  y.  AsUm,  Sir  T.  Jones*  195. 

id)  Butler  ▼.  Swinnerton,  Palm.  339-     Gro.  Jac.  657»  S.  C.     Spencer  t. 
Marriott,  1  Bar.  and  Cress.  457> 

(tf)  Godh.  383.    Palm.  340.  ' 

if)  Hammond  ▼.  Hill,  Com.  180. 
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person  whomsoeYer,  legally  or  equitably  claiming,  or  to 
claim,  any  estate,  &c.  in  the  premises,  by,  from,  under, 
or  in  trust  for  him  or  them  ;  or  by,  through,  or  with 
his  or  their  acts,  means,  default^  priYity,  consent,  or 
procurement,  was  adjudged  to  extend  to  an  arrear  of 
quit-rent  due  at  the  time  of  the  couYeyance,  although  it 
was  not  shown  that  the  rent  accrued  due  during  the 
time  the  Yendor  held  the  estate.  For  the  court  said,  if 
it  were  in  arrear  in  his  lifetime,  it  was  a  consequence  of 
law  that  it  was  by  his  default ;  that  is,  by  his  default  in 
respect  of  the  party  with  whom  he  coYenants  to  leaYe 
the  estate  unincumbered,  (a) 

By  the  ciYil  law,  if  the  purchaser  were  evicted  only 
from  a  part  of  the  subject,  the  vendor  was  bound  to  pay 
him  the  amount  of  his  loss,  although  the  part  remaining 
was  worth  more  than  the  price  which  had  been  paid  : 
**  Sive  tota  res  evincatur,  sive  pars,  habet  regressum 
emptor  in  venditorem."  (b)  "  Si  duos  servos  quinis  k 
te  emam,  et  eorum  alter  evincatur  nihil  dubii  fore,  quin 
recte  eo  nomine  ex  empto  acturus  sim,  quamvis  alter 
decern  dignus  sit :  nee  referre,  separatim  singulos,  an 
simul  utrumque  emerim."  (c) 

It  is  held  by  Pothier,  that  if  the  part  evicted  be  of 
such  consequence,  that  the  vendee  would  not  have  pur- 
chased the  remainder  without  it,  he  is  entitled  to  rescind 
the  contract  altogether,  (d) 

The  same  rule  is  laid  down  in  the  Code  Civil,  (c) 

By  the  law  of  Scotland  this  principle  seems  to  be 
carried  further.  It  appears  to  have  been  held  that  the 
vendee  is  at  liberty  to  rescind  the  contract  in  the  case  of 
partial  eviction,    even   when  the  part  evicted  is  not 

<a)  Hofwea  y.  Broshfield,  3  East,  491.     See  Lord  Alvanley's  judgment  in 
Hesse  ▼.  Stevenson,  3  Bos.  and  Pull.  565.    2  Sugd.  Vend,  and  Pur.  p.  87. 

ib)  Dig.  lib.  21,  tit.  2, 1. 1,  de  Evict 

<«)  Ib.  L  47.      Burgnnd.  de  Evict,  c.  45,  n.  1.     Potbier  de  Yente,  n.  99- 

Wilmm  T.  Chreditors  of  Campbell,  Nov.  14tb,  1764,  Diet.  13,330. 

(d)  Potfaier,  Cont.  de  Yente,  n.  144.  (e)  Art.  1636. 
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alleged  to  be  of  such  consequence  as  to  make  the  re- 
mainder of  the  subject  unfit  for  his  purpose,  (a) 

In  the  case  where  a  mill,  with  the  thirled  multures  of 
certain  lands,  had  been  feued,  and  where  a  partial 
eviction  took  place  by  the  owners  of  some  of  the 
astricted  lands  obtaining  a  declarator  of  immunity,  the 
court  allowed  the  vassal  an  abatement  from  the  feu- 
duty  not  equal  to  the  whole  eviction,  but  to  the  like 
proportion  of  the  feu-duty  as  the  eviction  bore  to  the 
whole  subject  feued ;  although  the  claim  was  resisted  by 
the  superior,  who  was  a  singular  successor  of  the  ori- 
ginal granter  of  the  feu,  and  therefore  not  liable  in  the 
warrandice,  (b) 

If  the  vendee  entered  into  a  transaction  or  compro- 
mise with  the  claimant,  and  surrendered  the  subject  to 
him  according  to  such  compromise,  he  was  not  entitled 
by  the  civil  law  to  proceed  against  the  vendor  ex 
stipulatione  dupke.  (c)  ^'  Si  compromisero,  et  contra  me 
data  fuerit  sententia,  nulla  mihi  actio  de  evictione  danda 
est  adversus  venditorem,  nulla  enim  necessitate  cogente 
id  feci."  (d) 

But  if  the  purchaser  had  acted  band  fidsj  and  it 
appeared  the  claimant  had  right  to  it,  he  had  an 
equitable  action,  ad  id  quod  interest,  (e)  Such  also 
seems  to  have  been  the  principle  adopted  by  the  other 
codes  which  are  founded  on  the  civil  law. 

The  warrandice  also,  by  the  law  of  Scotland,  takes^ 
efiect  where  there  is  an  unquestionable  ground  of  dis- 
tress, though  the  fiar  transacted  voluntarily  to  prevent 
the  distress.  (/) 

(a)  Lloyds  ▼.  Heir  and  Creditors  of  Paterson,  Feb.  13th,  1782. 

(5)  Creditors  of  Burleigh  ▼.  Harrower,  Feb.  12th,  1751.  Elch.  Warran- 
dice, n.  6. 

(c)  Burgund.  de  Evict,  c.  78,  79. 

((/)  Dig.  lib.  21,  tit.  2,  $  56. 

{e)  Burgund.  de  Evict,  c.  78,  n.  6,  and  c.  79>  n.  3.  Voet»  lib.  21,  tit.  2, 
n.  23.    Pothier,  Cont.  de  Vente»  n.  84,  96< 

(/)  Stair,  b.  2,  tit.  3,  5  46. 
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The  civil  law  required  that  the  purchaser  should  give 
notice  to  the  vendor,  of  the  suit  which  had  been  insti- 
tuted against  him  for  the  purpose  of  recovering  the 
property.  It  was  to  be  given,  not  with  the  view  of  making 
him  the  defendant,  but  of  aflfording  him  the  means,  if  he 
thought  proper,  of  assisting  in  the  conduct  of  the  defence, 
and  of  preventing  collusion.  Although  he  should  take  no 
part  in  the  conduct  of  the  defence,  yet  these  purposes  are 
answered,  and  the  purchaser  can  then  resort  to  him  for 
his  indemnity  on  proof  of  the  eviction,  (a) 

This  notice  was  given  to  the  vendor  or  to  his  at- 
torney, and  to  the  nearest  relations  of  a  minor,  when 
he  had  no  guardian,  and  to  each  of  the  vendors,  if  it 
were  a  joint  sale,  and  to  each  of  the  heirs  of  a  single 
deceased  vendor,  (b) 

If  the  property  had  passed  through  several  hands  as 
purchasers,  the  last  purchaser  was  required  to  give 
notice  to  the  person  from  whom  he  bought,  and  the  latter 
to  his  immediate  vendor,  and  in  this  way  notice  was  given 
to  the  first  vendor,  (c) 

This  notice  might  be  given  after,  as  well  as  before  the 
litis  contestation  if  it  were  in  sufficient  time  to  admit  of 
the  vendor  assisting  before  the  judgment  was  pronounced. 
If  the  purchaser  appealed,  he  ought  to  give  notice  to 
his  vendor  of  the  appeal.  (cQ 

The  consequence  of  not  giving  notice-to  the  vendor  was 
not  obviated  by  his  knowledge  of  the  pendency  of  the 
suit.  It  is,  however,  to  be  observed,  although  no  notice 
was  given,  yet  it  was  competent  for  the  purchaser,  on 
being  evicted,  to  recover  damages  from  the  vendor,  by 
showing  the  absolute  defects  in  his  title,  (c) 

By  giving  the  notice,    the  purchaser  is  considered 

(fl)  Voet,  lib.   21,  tit.  2,  n.  20.      Inst.  Cur.  Holl.  art.  116,  116,  117. 
Cur.  Sup.  Art.  233,  et  seq.     Covaruv.  Var.  Res.  lib.  3,  c.  17,  n.  3. 

(Jb)  Voet,  lib.  21,  tit.  2,  n.  21.  (c)  lb.  (d)  lb.  n.  23. 

(e)  Covaruv.  Var.  Res.  lib.  3,  c.  17,  n.  6,  8.     Christin.  ad  Leg.  Mech, 
tit.  13,  art.  38,  n.  12.    Van  Leeuwen,  Cens.  For.  part.  1,  lib.  4,  c.  19,  n.  14, 
Carpz.  Def.  For.  part  1,  cons.  3,  def.  24,  25.    Voet,  lib.  21,  tit.  2,  n.  22, 
VOL.  II.  O  O 
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by  the  law  of  Scotland  to  have  precluded  the  vendor 
from  pleading  that  the  eviction  had  taken  place  by 
collusion  or  negligence.  If  it  should  appear  that  the 
eviction  was  occasioned  by  a  fact  or  omission  impu- 
table to  the  purchaser  himself,  he  cannot  be  allowed 
to  throw  his  loss  upon  the  vendor,  who  was  not  to 
blame,  let  his  obligation  of  warrandice  be  ever  so  strong. 
Yet  intimation  of  distress  is  not  precisely  necessary. 
Neither  is  it  necessary  for  the  purchaser  to  defend  his 
right,  when  untenable,  by  process  at  law ;  (a)  for  the 
purchaser's  right  of  recourse  continues  competent  to  him 
without  such  intimation,  if  evidence  be  not  brought  that 
in  the  action  of  eviction  he  had  submitted  to  some  irre- 
levant defence,  or  subjected  himself  to  incompetent 
means  of  proof.  (6) 

By  the  Code  Civil,  if  the  purchaser  has  omitted  to 
give  notice  to  his  vendor,  and  has  let  himself  be  con- 
demned by  a  judgment  in  the  last  resort,  or  from  which 
an  appeal  is  no  longer  receivable,  and  the  vendor  prove 
that  there  existed  sufficient  grounds  for  causing  the 
claim  to  be  defeated,  the  latter  is  no  longer  liable,  (c) 

If  the  vendor  be  absent,  and  the  purchaser  has  been 
defeated  in  his  action,  but  has  omitted  to  appeal,  or 
having  entered  an  appeal  has  abandoned  it,  he  cannot 
resort  to  his  vendor.  It  would  be  otherwise,  if  the  latter 
were  present,  because  it  would  be  his  duty  to  enter  and 
prosecute  the  appeal.  So  if  the  purchaser  omitted  to 
urge  such  exceptions  as  were  competent  to  him,  and 
which  would  have  prevented  his  adversary  from,  re- 
covering against  him,  the  vendor  will  not  be  liable 
under  the  warranty.  Again,  if  the  vendor  had  ad- 
monished the  purchaser  to  institute  a  particular  action 
for  the  recovery  of  the  possession  which  had  been  lost, 

(a)  Downie,  Jan.  3Ut.  1815.  Fac.  Coll. 

(6)  Stair,  June  23rd,  1681,  Clerk,  Diet.  16,605.  Fac.  ColL  July  17th, 
1780,  Dewar,  Diet.  16,637.  2  Fale.  2.  Nov.  2,  1748,  Gordon  v.  Gordon, 
Diet.  14,045.    Erskine,  b.  2,  tit.  3,  J  32. 

(c)  Art.  1640. 
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tnd  the  latter  neglected  to  follow   that  advice,   the 
vendor  is  no  longer  liable. 

He  discharges  his  liability  after  the  purchaser  has 
been  defeated  in  the  action,  if,  before  the  latter  is  de- 
prived of  the  property,  he  pays  to  the  evictor  the  damages 
awarded,  (a) 

When  the  vendor  has  once  undertaken  the  defence 
of  his  own  and  his  author's  right,  he  is  bound  to  conduct 
it  properly,  otherwise  he  will  lose  his  recourse  against 
the  vendor.  *  *  Si  culpa  vel  negligentia  sua  litem  per- 
didit,  regressum  evictionis  non  habet,  quia  non  defendit 
ut  oportuit."  (b) 

On  the  other  hand,  when  the  vendee,  instead  of 
bringing  forward  his  claim  of  recourse  as  soon  as  his 
right  is  challenged,  proceeds  to  take  up  the  defence  of 
his  right  in  his  own  name,  and  the  claimant  fail,  it  has 
been  decided  in  Scotland  that  he  cannot  call  on  the 
vendor  to  reimburse  him  the  expense  incurred  in  de- 
fending himself,  even  although  he  had  intimated  the 
process  to  him  when  it  was  raised,  and  called  upon 
him  to  take  up  the  defence,  (c) 

If  the  purchaser  has  neglected  to  complete  his  title  by 
usucapio  when  it  was  in  his  power  to  have  done  so,  and 
on  that  account  has  been  evicted,  (d)  or  if  he  has  afforded 
his  adversary  the  means  of  recovering  by  any  imprudence 
on  his  part,  he  ceases  to  have  any  right  to  indemnity 
from  his  vendor,  (c) 

The  purchaser  is  barred  by  the  prescription  of  thirty 
years  from  recovering  on  the  warranty  against  eviction, 
and  it  begins  to  run,  not  from  the  time  of  sale,  but  from 
the  time  of  eviction.  (/) 

By  the  civil  law  the  vendor,  by  force  of  the  contract 


(a)  Burgrund.  de  Evict,  c.  56,  n.  3.    Voet,  lib.  21,  tit.  2,  n.  25. 

(b)  Burgund.  ib.    Fergusson  v.  Fergusson,  March  13th,  1685. 
(e)  Inglis  y.  Anstrather,  Feb  26th,  1771,  Diet.  16,633. 

id)  Voet,  lib.  21,  tit.  2,  n.  30.  (e)  Ib. 

(/)  lb.  n.  29. 

oo2 
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and  without  any  stipulation,  was  bound  to  warrant  not 
only  that  the  property  was  free  from  such  defects  as  ren- 
dered it  unfit  for  the  use  for  which  it  was  intended,  but, 
that  if  the  defect  was  of  a  less  extent,  and  only  affected 
the  value  of  the  subject,  he  would  repay  so  much  of  the 
price  as  exceeded  what  the  vendee  would  have  given  if 
he  had  known  the  defect,  (a) 

The  former  species  of  warranty  was  enforced  by  the 
actio  redkibitoriaj  "  ob  talem  defectum,  quem  si  scivisset 
emptor,  sive  defectus  sit  in  re  principali  sive  in  acces- 
sionibus,  sive  in  tota  re,  sive  in  parte  ejus,  empturus  non 
fuisset."  (6) 

The  latter  species  of  warranty  is  enforced  by  the  actio 
(Bstimatoriaj  or  qitanti  minoriSf  which  is  given  against  the 
vendor :  **  Quanti  minoris  praecipu^  ob  defectum,  quem 
si  scivisset,  tanti  non  fuisset  empturus,  ad  id,  ut  restituatur 
ex  pretio  quanti  minoris  valet  res."  (b) 

Similar  relief  is  afforded  to  the  purchaser  by  the  se- 
veral codes  of  Europe,  as  well  as  by  the  law  of  Eng- 
land, (c)  but  the  law  of  Scotland,  whilst  it  adopts  a  re- 
medy similar  to  that  afforded  by  the  actio  redhibitaria^ 
does  not  adopt  the  actio  quanti  minoris.  (d) 

The  vendor  is  liable  only  for  such  defects  as  are  proved 
to  have  existed  at  the  date  of  the  contract,  (e) 

In  England  it  has  been  held  that  it  is  not  enough  for 
vendees  to  show  that  the  defect  may  have  existed  at 
the  date  of  the  sale,  but  he  must  establish  the  fact 
beyond  all  doubt;  (f) 

(a)  Dig.  de  Act.  Empt.  lib.  19,  tit.  1,  1. 11,  §  7,  8,  and  de  JSdiL  Edict. 
lili.  21,  tit.  I. 
(6)  Voet,  lib.  21,  tit.  1,  n.  4.  5. 

(c)  Struv.  Jurisp.  Rom.  Germ.  For.  lib.  3,  tit.  20.  Casareg.  de  Comm. 
142,  n.  29.  Voet,  lib.  21,  tit  1.  Van  Leeuwen,  Cena.  For.  lib.  4,  c.  19» 
$  15.  Pothier,  Cont.  de  Vente,n.  205.  Code  Civil,  art.  1641,  2,  3,  4,  5, 
6, 7, 8,  9.    Bract,  lib.  2,  c.  27-    Glanv.  lib.  10,  c.  14.    Chitty,  on  Cont.  137. 

(d)  Stair,  b.  1,  tit.  9,  §  10.  Ersk.  b.  3,  tit.  3,  §  10.  Lindsay  v.  Wil- 
son, 1771,  Diet.  Sale,  No.  68.  Supp.  to  Stair's  Inst.  p.  910.  Kame's 
Prin.  ofEq.  p.  194. 

(c)  Pothier,  Cont.  de  Vente,  n.  211.    Dig.  lib.  21,  tit.  1, 1.  14 
(/)  Eaves  v.  Dixon,  2  Taunt,  343. 
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The  vendor  is  not  liable  under  the  obligation  of  war- 
randice, unless  the  defect  complained  of  was  latent  at  the 
time  of  the  sale,  or  although  the  defect  was  not  obvious  to 
sense,  unless  it  was  known  to  the  vendee  at  the  time  of  the 
sale,  (a)  ' '  Quaedam  etiam  poUicitationes  venditorem  non 
obligant,  si  ita  in  promptu  res  sit,  ut  earn  emptor  non  igno- 
raverit :  veluti  si  quis  hominem  luminibus  eflfossis  emat, 
et  de  sanitate  stipuletur."  (6)  *'  Si  intelligatur  vitium, 
morbusque  mancipii,  ut  plerumque  signis  quibusdam 
Solent  demonstrare  vitia,  potest  dici,  edictum  cessare : 
hoc  enim  tantum  intuendum  est,  ne  emptor  decipi- 
atur."  (c) 

By  redhibition  is  meant  the  restitution  of  the  thing 
sold  to  the  vendor.  *  *  Redhibere  est,  facere  ut  rursus 
habeat  venditor  quod  habuerit :  et  quia  reddendo  id 
fiebat,  idcirco  redhibitio  est  appellata,  quasi  redditio."  (d) 
Its  effect  is  to  restore  things  to  the  same  state,  as  if  there 
had  been  no  sale.  *^  Facta  redhibitione,  omnia  in  inte- 
grum restituuntur,  perinde  ac  si  neque  emptio,  neque 
venditio  intercessit."  (e) 

The  purchaser  is  entitled  to  demand  repayment  of  the 
price.  {/)  It  depended  on  the  circumstances  of  the  case 
whether  it  was  to  be  repaid  with  interest.  He  was  to  be 
reimbursed  the  expenses  incident  to  the  contract,  which 
was  thus  rescinded  without  his  fault,  and  also  the 
charges  necessarily  incuiTed  relative  to  the  subject, 
"indemnis  enim  emptor  debet  discedere,"  (^)  but  not 
such  charges  as  were  unnecessary. 

By  the  Code  Civil,  ''Si  le  vendeur  connaissait  les 
vices  de  la  chose,  il  est  tenu,  outre  la  restitution  du  prix 


(a)  Dig.  lib.  21,  tit.  1, 1. 48,  $  4,  de  iEdil.  Edict.    Pothier,  Cont.  de  Vente» 
n.  209.    Voet,  lib.  21,  tit.  1,  n.  9. 

(b)  Dig.  lib.  18,  tit.  1, 1.  43,  §  1,  de  Cont.  Empt. 

(c)  lb.  lib.  21,  tit.  1, 1.  I,  §  6,  de  iEdil.  Edict. ;  and  1.  14,  §  10. 

(d)  lb.  1.  21. 

(e)  Dig.  lib.  21,  tit.  1, 1.  60 ;  and  L  23,  $  7. 
(/)  Pothier,  Cont.  de  Vente,  No.  217. 

(y)  Dig.  lib.  21,  tit.  1,  1.  27.    Pothier,  Cont,  de  Vente,  n.  217. 
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qu'il  en  re^u,  de  tous  les  dommages  et  int^rSts  enven 
Tach^teur.  Si  le  vendeur  ignorait  les  vices  de  la  chose, 
il  ne  sera  tenu  qu'Jt  la  restitution  du  prix,  et  k  rembour- 
ser  k  Tacquereur  les  frais  occasion's  par  la  vente/'  (a) 

If  the  subject  had  been  deteriorated  by  the  fault  of  the 
vendee,  there  was  a  corresponding  abatement  made  from 
his  demand  under  the  warranty,  {b) 

If  the  purchaser,  after  discovering  the  fault,  resold  the 
subject  without  loss,  he  was  not  entitled  to  make  any 
claim  against  the  vendor,  on  account  of  the  existence  of 
the  defect,  (c) 

In  a  sale  consisting  of  several  things,  in  some  of  which 
only  are  defects,  the  actio  redhUntoria  can  be  resorted  to 
in  respect  of  part  only,  namely,  the  subject  wherein  there 
is  a  defect,  and  not  in  respect  of  the  others  which  are 
free  from  defect.  "  Si  plura  jumenta  venierint,  non  omnia 
erunt  redhibenda  propter  unius  omamentum  :  nam  etsi 
vitiosum  sit  unum  jugum,  non  tamen  propter  hoc  csb- 
tera  juga  redhibebuntur."  (rf) 

Where  the  different  subjects  sold  are  connected  as 
principal  and  accessory,  if  there  be  a  defect  in 
the  principal,  the  actio  redhibitoria  will  apply  to  the 
whole,  and  the  bargain  be  rescinded  in  toto.  "Ju- 
bent  aediles  restitui  et  quod  venditioni  accessit,  et- 
si quas  accessiones  ipse  prsestiterit :  ut  uterque  resoluta 
emptione  nihil  amplius  consequatur,  quam  non  haberet, 
si  venditio  facta  non  esset."  {e) 

If,  however,  on  the  other  hand,  the  defect  is  confined 
to  the  accessory i  and  the  principal  is  sound  and  sufficient, 
the  restitution  of  the  former  does  not  necessarily  draw 
the  principal  after  it.  (/) 

The  thing  sold  must  be  returned  in  due  time  by  the 


(a)  Art.  1645,  1646. 

(&)  Dig.  lib.  21,  tit.  1, 1.  31,  §  11, 1.  23.     Pothier,  Cont.  de  Vente,  il.  3S1. 

(c)  Dig.  lib.  21,  tit.  1, 1.  47.    Pothier,  ib.  n.  222. 

{i)  Dig.  lib.  21,  tit.  1, 1.  31,  §  2.  (<?)  Ib.  1.  23,  §  1. 

(/)  Pothier,  Cont.  de  Vente,  n.  227,  et  seq. 
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purchaser,    otherwise  he  will  be  deprived  of  his  re- 
medy, (a) 

The  preceding  rules  have  been  adopted  by  all  the 
codes  of  jurisprudence,  which  are  here  considered.  (6) 

By  the  civil  law,  the  actio  redkihitoria  was  limited  to 
six  months  from  the  time  of  the  sale,  (c) 

The  amount  of  the  compensation  or  damages  to  be 
rendered  to  the  purchaser,  if  the  vendor  has  failed  to 
deliver  the  property,  or  if  having  delivered  it,  he  has  be- 
come liable  under  his  warranty,  is  a  subject  on  which 
there  is  considerable  diversity  of  opinion. 

It  has  been  insisted  that  the  vendor  was  liable  for  the 
value  of  the  property  as  it  is  estimated  at  the  date  of  the 
action,  notwithstanding  its  amount  may  be  less  than  the 
price  which  he  had  received  for  it.  Domat  adopts 
this  opinion,  (d)  It  is,  however,  controverted  by  Du- 
moulin,  (c)  who  observes,  that  the  vendor  is  liable  to 
refund  the  purchase  money  which  he  has  received,  but 
he  is  further  liable  to  indemnify  the  purchaser  for  the 
damage  he  has  sustained.  This  is  fully  warranted  by  the 
text  already  cited,  (f)  and  by  other  texts  of  the  civil 
law.  '^  Empti  judicium  non  pretium  continet  tantum, 
sed  omne  quod  interest  emptoris.  (^)"  '*  Si  commissa  est 
stipulatio  ratam  rem  dominum  hahiturum^  in  tantum  com- 
petit,  in  quantum  mea  interfuit :  id  est,  quantum  mihi 
abestf  quantumque  Ivxirari  potui"  (A) 

*^  Si  res  vendita  non  tradatur,  in  id,  quod  interest, 
agitur :  hoc  est,  qu>od  rem  habere  interest  emptoris*"  (i) 

The  law  of  Holland  is  consonant  to  this  opinion.  (J) 

(a)  Pothier,  Cont.  de  Vente,  n.  230,  231. 

(b)  lb.  Code  Civil,  art.  1648,  et  eeq.  Voct,  lib.  21,  tit.  1.  Noodt,  Op.  torn.  2. 
Febrero,lib.  2,  tit.4,  c.  2,  §48.   Stair,  b.  1,  tit.  10,  §  15.    Dig.  lib.  21,  tit  1. 

(c)  Dig.  lib.  21,  tit.  1, 1. 19,  $  ult.      (d)  Domat,  b.  1,  tit.  2,  §  2,  n.  18,  et  seq. 
(e)  Molin.  Tract.  De  eo  quod  Interest,  n.  68, 69,  et  seq ;  and  Pothier,  Tr.  de 

Vente,n.69.  Caillet,deEvict.Meerman'8The8.2,324.  Code  Civil,  1 64 1,et  seq. 
(/)  Cod.  lib.  4,  tit.  49, 1.  4.  (p)  Dig.  lib.  19,  tit.  1, 1.  43. 

(A)  Dig.  lib.  46,  tit.  8, 1.  13. 
(i)  Dig.  lib.  19,  tit.  1,1.  1,  de  Act.  Empt. 
(J)  Voct,  lib.  19,  tit.  1,  n.  14. 
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Pothier  treats  it  as  the  proper  rule.  **  Lors  done  que 
Ton  dit  que  le  debiteur  est  tenu  des  dommages  et  inte- 
r^ts  du  creancier,  resultans  de  rinexecution  de  Tobli- 
gation,  cela  veutdire,  qvOl  doit  indemniser  le  creancier  de 
lapertequi  lui  a  catis6j  et  du  gain  dont  I'a  prive  Tinex^-. 
cutioD  de  robligation."  (a) 

The  law  of  Scotland  adopts  the  same  opinion. 
In  all  obligations  concerning  things  lawful,  and  in 
themselves  possible,  the  obligant  who  fails  in  his  per- 
formance of  his  part  musjb  make  up  to  the  creditor  the 
damage  he  has  sustained  through  the  non-performance, 
according  to  the  rule  "  loco  facti  non  prsestabilis  vel  non 
praestiti,  succedit  damnum  et  interesse."  The  dam- 
num emergens  and  lucrum  cessans  constitute  the  damages 
which  the  purchaser  is  entitled  to  recover.  (6) 

A  strong  opinion  is  expressed  by  Sir  Edward  Sugden 
that,  by  the  law  of  England,  a  purchaser  is  not  entitled 
to  any  compensation  for  the  fancied  goodness  of  his  bar- 
gain, which  he  may  suppose  he  has  lost,  where  the 
vendor  is,  without  fraud,  incapable  of  making  a  title,  (c) 

By  the  Code  Civil  the  vendor  is  in  all  cases  liable  in 
damages  if  the  purchaser  sustains  any  prejudice  by  the 
non-delivery,  (d) 

The  damages  to  which  the  civil  law  makes  the  vendor 
liable  are  in  respect  of  any  prejudice  which  might  result 
directly  from  the  delivery  not  having  been  made  to  the 
purchaser,  and  not  that  which  may  be  indirect  or  re- 
mote. "  Cum  per  venditorem  steterit  quo  minus  rem 
tradat,  omnis  utilitas  emptoris  in  aestimationem  venit, 
qucB  modo  circa  ipsam  rem  consistit."  (c) 

(a)  Pothier,  des  Oblig.  n.  159. 

(6)  Erek.  b.  3,  tit.  3,  n.  86.     Stair,  b.  1,  tit,  1?,  §  16. 

(c)  Rureau  v.  ThomhiU,  2  Blakst.  1078  ;  and  see  3  Bos.  and  Pull.  167. 
See  Brig's  case.  Palm.  364.  Bratt  v.  Ellis,  and  Jones  v.  Dyke, 
2  Sug.  Vend,  and  Pur.  App.  p.  326,  n.  7,  8.  Hopkins  v.  Grazebrook, 
6  Bam.  and  Cres.  31,  6.  Walker  v.  Moore,  10  Bam.  and  Ores.  416. 
1  Sug.  Vend,  and  Pur.  235. 

id)  Art.  1611,  1641,  et  seq. 

(e)  Dig.  lib.  19,  tit.  1, 1.  21,  §  3.    Ersk.  b.  3,  tit.  3,  §  86. 
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If  the  property  had  increased  in  value  subsequently 
to  the  date  of  the  sale,  the  purchaser  is  entitled  to  the 
diflFerence  between  the  price  and  the  value  at  the  period 
of  eviction.  But  if  that  increased  value  had  arisen  from 
improvements  which  he  had  made,  and  he  had  recovered, 
or  been  entitled  to  recover,  the  value  of  them  from  the 
party  evicting  him,  he  cannot  claim  them  from  his 
vendor.  '^  Si  mihi  alienam  aream  vendideris,  et  in  earn 
ego  aedificavero,  atque  ita  earn  dominus  evincit :  nam 
quia  possum  peteutem  dominum,  nisi  impensam  aedifi- 
ciorum  solvat,  doli  mali  exceptione  summovere,  magis 
est  ut  ea  res  ad  periculum  venditoris  non  pertineat."  (a) 

But  if  he  had  not  been  entitled  to  recover  the  value 
of  the  improvements  because  they  were  compensated  by 
the  value  of  the  profits  he  had  received,  still,  as  the  da- 
mages which  he  is  entitled  on  eviction  to  recover  from 
the  vendor  are  to  be  estimated  as  well  with  reference  to 
the  liLcrum  cessans  as  to  the  damnum  emergens^  he  is  en- 
titled to  recover  from  the  vendor  the  value  of  the  im- 
provements, as  they  existed  at  the  time  of  the  eviction.  (6) 

So,  if  the  value  of  the  improvements  exceeded  the 
charges  laid  out  upon  them  by  the  vendee,  and,  conse- 
quently, he  had  recovered  from  the  evictor  only  the 
amount  of  the  charges,  he  is  entitled  to  claim  from  his 
own  vendor  the  difference  between  that  amount  and  the 
value  of  the  improvements  at  the  time  of  eviction,  (c) 

By  the  Code  Civil,  if  the  purchaser  be  evicted,  he  has 
the  right  of  recovering  from  the  vendor  restitution  of  the 
price ;  the  amount  of  the  profits,  where  he  is  bound  to  yield 
them  to  the  owner  who  evicts  him  ;  the  expenses  caused 
by  the  demand  in  warranty  of  the  purchaser,  and  those 
caused  by  the  original  demandant ;  and  lastly,  damages,  as 
well  as  the  expenses  and  legal  costs  of  the  contract,  (d) 

(a)  Dig.  lib.  19,  tit.  1, 1.  46,  M-     Pothier,  Cont.  de  Vente,  n.  133. 

(6)  Pothier,  Cont.  ^e  Vente,  n.  133. 

(c)  Cod.  lib.  8,  tit.  45, 1.  9,  and  Dig.  lib.  6,  tit.  1, 1.  65. 

(<0  Art.  1630. 
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Where,  at  the  time  of  eviction,  the  property  is  con- 
siderably diminished  in  value,  or  deteriorated  either  by 
the  negligence  of  the  buyer,  or  ^  ^  par  des  accidens  de 
force  majeure,"  the  vendor  is  not  the  less  bound  to  re- 
fund the  whole  price,  (a)  But  if  the  purchaser  has  de- 
rived a  profit  by  means  of  the  deteriorations,  the  vendor 
is  entitled  to  retain  out  of  the  price  a  sum  equal  to  such 
profit,  (b) 

If  the  property  be  augmented  in  value  at  the  time  of 
the  eviction,  independently  even  of  the  act  of  the  pur- 
chaser, the  vendor  is  bound  to  pay  him  what  it  is  worth 
beyond  the  price,  (c)  He  is  also  bound  to  reimburse 
or  cause  to  be  reimbursed  to  the  purchaser  by  him  who 
shall  evict  him  all  the  repairs  and  ameliorations  utiles 
which  he  has  done  to  the  property,  (d) 

If  the  vendor  has  sold  the  property  of  another  maU 
Jide^  he  is  bound  to  reimburse  the  purchaser  aU 
the  expenses,  mhne  voluptuavres  ou  d^agrhnent,  which 
the  latter  has  laid  out  upon  the  property,  {e) 

If  there  has  been  only  a  partial  eviction  of  the  subject, 
the  civil  law  adopted  the  following  rule  :  '*  Sive  totares 
evincatur,  sive  pars,  habet  regressum  emptor  in  ven- 
ditorem ;  sed  cum  pars  evincatur,  si  quidem  pro  indi- 
viso  [evincatur,]  regressum  habet  pro  quantitate  evictse 
partis :  qu6d  si  certus  locus  sit  evictus,  non  pro  indiviso 
portio  fundi,  pro  bonitate  loci  erit  regressus :  quid  enim, 
si,  quod  fuit  in  agro  pretiosissimum,  hoc  evictum  est ; 
aut  quod  fuit  in  agro  vilissimum  ?  sBStimabitur  loci  qua- 
litas,  et  sic  erit  regressus."  {J) 

If,  therefore,  a  half,  pro  indioisOj  of  the  subject  sold 
be  evicted,  the  purchaser  is  entitled  to  repayment  of 
half  the  price,  besides  damages  and  expenses. 

When  the  part  evicted  is  an  integral,  and  not  an  ali- 
quot part  of  the  subject,  e.  g.,  a  particular  field  of  an  es- 

(a)  Art.  1631.  (A)  Art.  1632. 

(c)  Art.  1633.  (d)  Art.  1634. 

(e)  Art.  1635.  .  (/)  Dig.  lib.  21,  tit.  2, 1.  1. 
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tate,  the  amount  of  the  purchaser's  indemnity ,  in  the  first 
place,  depends  on  the  value  of  the  part  evicted  at  the 
time  of  the  eviction. 

If,  therefore,  I  have  hought  an  estate  for  £10,000,  and 
a  farm  has  been  evicted,  which,  at  the  time  of  the  sale, 
was  worth  £1 ,000,  but,  at  the  time  of  eviction,  was  worth 
£1,600,  I  shall  be  entitled,  according  to  the  rule  now 
stated,  to  claim  £1,000  as  the  repayment  of  the  price  of 
the  farm  evicted,  and  £500  of  damages,  exclusive  of  ex- 
penses and  other  claims,  according  to  the  rules  observed 
in  the  case  of  total  eviction,  (a)  And  this  principle  is 
adopted  by  the  Code  Civil.  (6) 

If  the  heritage  sold  turn  out  to  be  encumbered,  with 
servitudes  which  are  not  apparent,  without  any  inti- 
mation having  been  given  of  them,  and  they  are  of 
such  importance  that  there  is  ground  for  presuming  the 
purchaser  would  not  have  purchased,  if  he  had  been 
informed  of  them,  he  may  demand  that  the  contract  be 
vacated,  unless  he  be  content  with  an  indemnity. 

If  the  vendor  purchase  a  right,  affecting  the  subject 
sold,  and  thereby  preventing  eviction  from  taking  place, 
he  cannot,  by  the  law  of  Scotland,  resort  to  his  vendor's 
warrandice  for  more  than  the  repayment  of  the  price 
which  he  has  paid  for  that  right,  (c) 

When  the  vendor  has  done  what  depended  upon  him 
to  put  the  subject  in  a  situation  to  be  delivered,  the  ven- 
dee must  carry  it  off  at  his  own  expense,  (rf) 

The  rule  on  this  subject  in  the  present  law  of  France 
is,  **  Les  frais  de  la  delivrance  sont  k  la  charge  du  ven- 
deur,  et  ceux  de  Tenl^vement,  h.  la  charge  de  Tacheteur, 
s'il  n'y  a  en  stipulation  contraire."  (e) 

When  no  specific  agreement  has  been  made  with  re- 
gard to  the  time  of  delivery,  the  vendor  is  bound  to  de- 

(a)  Pothier,  Cont.  de  Vente,  n.  143.  {b)  Art.  1637. 

(c)  Drumxnond  v.  Brown  and  Milne,  Feb.  2lBt,  1741,  Diet.  1705". 

(d)  Pothier,  Cont.  de  Vente,  n.  46. 
(«)  Code  Civil,  art.  l608. 
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liver  the  subject  as  soon  as  it  is  demanded  by  the  ven- 
dee, provided  the  latter  has  paid  or  offers  payment  of 
the  price,  (a) 

When  the  sale  has  not  been  made  upon  credit,  the 
purchaser,  when  he  demands  delivery,  must  at  the  same 
time  tender  payment  of  the  whole  price.  He  cannot, 
upon  tendering  a  part  of  it,  insist  upon  receiving  delivery 
of  a  corresponding  part  of  the  thing  sold.  "  Offerri  pre- 
tium  ab  emtore  debet,  cum  ex  empto  agitur :  et  ideo  [et] 
si  pretii  partem  offerat,  nondum  est  ex  empto  actio.  Ven- 
ditor enim,  quasi  pignus,  retinere  potest  eam  rem,  quam 
vendidit."  (6) 

He  is  also  bound  to  repay  such  necessary  expenses  as 
have  been  incurred  by  the  vendor  for  the  preservation 
of  the  property,  (c)  together  with  interest  from  the  time 
he  has  been  in  mord.  (d) 

He  will  not  be  excused  from  paying  the  purchase 
money  on  the  ground  that  he  was  in  danger  of  an  im- 
mediate eviction,  or  that  the  vendor  had  refused  to  re- 
ceive the  price.  It  was  not  duly  tendered,  since  it  was 
his  duty  in  either  of  these  cases  to  have  made  consig- 
nation of  it.  (c) 

The  non-payment  of  the  purchase  money  does  not  dis- 
solve the  contract,  so  as  to  enable  the  vendor  to  recover 
the  property  sold.  His  sole  remedy  is  to  compel  the 
payment,  unless  he  had  secured  to  himself  by  special 
agreement  the  right  of  having  the  property  returned  to 
him  if  the  purchaser  delayed  paying  the  price.  (/) 


(a)  Pothier,  de  Vente,  n.  50.  Domat,  lib.  1,  tit.  2,  §  2,  n.  14.  Dig. 
lib.  45,  tit.  1,1.  41,  §  1. 

(6)  Dig.  lib.  19,  tit.  1, 1.  13,  §  8,  de  Act.  Empt.  lb.  lib.  18,  tit  4,  L  22, 
de  Hered.  Vend.  lb.  lib.  18,  tit.  1, 1.  78,  §  2,  de  CJont.  Empt.  lb.  lib.  21, 
tit.  1, 1.  31,  §  8.    Pothier,  Cont  de  Vente,  n.  63. 

(c)  Voet,  lib.  19,  tit.  1,  n.  18. 

(d)  lb.    Matth.  de  Auct.  lib.  1,  c.  13,  n.  5. 

(«)  Sandes,  Decis.  Fris.  lib.  3,  tit.  14,  def.  8.    Carpz.  Def.  For.  part  2, 
const.  34,  def.  34.    Berlich.  part  2,  Ck)nclu8.  Practic.  38,  n.  15. 
(/)  Noodt,  Prob.  lib.  4,  c.  2.    Voet,  lib.  19,  tit.  1,  n.  21. 
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The  person  who,  as  plaintiff,  calls  for  the  performance 
of  the  contract,  whether  he  be  the  vendor  or  purchaser,  is 
bound  to  perfonn  every  thing  which  was  stipulated  to  be 
performed  on  his  part,  for  otherwise  his  action  will  be 
defeated  by  the  exception  which  the  defendant  may  insist 
on  of  contractiis  ex  latere  actoris  necdum  impletus^  which 
imposes  on  the  plaintiff  the  burthen  of  proving  such  per- 
formance, (a) 

For  the  purpose  of  enforcing  the  contract  of  sale  and 
purchase,  there  are  two  actions,  one  which  is  given  to 
the  purchaser  or  his  heir,  called  actio  emptiy  and  the 
other,  given  to  the  vendor  or  his  heir,  actio  venditi.  If 
the  purchase  has  been  made  by  an  agent,  his  principal 
may  maintain  an  equitable  action  on  this  contract. 

Where  the  property  is  purchased  at  the  same  time  and 
at  the  same  price  by  more  than  one  person,  or  where  the 
purchaser  has  more  than  one  heir,  it  is  not  competent  for 
any  one  of  such  several  purchasers  or  heirs  to  bring  an 
action  for  his  share  in  the  property  purchased  on  ten- 
dering his  proportion  of  the  purchase  money,  for  the 
contract  is  entire,  and  either  all  or  one  of  the  purchasers 
must  pay  the  whole  price,  (b) 

(a)  Gaill^  lib.  2,  obs.  17.  Voet,  lib.  19*  tit.  1,  n.  23.  Mascard^  de  Pro- 
bation. Condus.  892.  Carpz.  Def.  For.  part.l,  Ck)n8t.  10,  def.  18.  Me- 
noch.  de  Arbit.  Judic.  lib.  1,  quest.  16,  n.  6. 

(b)  Voet,  lib.  19,  tit  1,  n.  1. 
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CHAPTER  IV. 


SALES  BY  AUCTION  AND  JUDICIAL  SALES. 


SECTION  I. 

L  LiciMio.— Persona  who  are  precluded  from  bidding. — The  mddietio  or 
adjudication  to  the  highest  bidder. — AdjecUo  pretii  out  mdhris  em- 
ditionis  allatio,  or  advance  on  the  last  bidding. — When  the  sale  is  com- 
plete.— The  act  of  adjudication,  or  tdbuUt  addicHonis. — Grounds  on 
which  it  may  be  set  aside,  as  being  ipso  jure  void,  or  iniquitatu  emai. 
— Consequence  of  its  being  set  aside. — Eliect  of  the  sale  in  respect  of 
the  rights  of  third  persons  in  the  property. — Oppositions. — Obligatioiu, 
rights,  and  liabilities  of  vendor  and  purchaser. — ^Their  respective  risks. 
-^Consequences  of  the  default  of  the  public  officer  by  whom  the  sale  it 
conducted. 

II.  Present  practice  iu  British  Guiana,  the  Cape  of  Good  Hope,  and  Ceykw. 

III.  The  law  of  Spain.— Trinidad. 

IV.  The  vente  en  justice,  and  d^ret  voUmtatre.^^The  exoaeration  of  the 
estate  from  incumbrances  under  the  former  and  present  law  of 
France. 

V.  In  Lower  Canada. 
VL  St.  Lucia. 

I.  The  sale  of  which  the  preceding  chapter  treated, 
was  that  effected  by  the  private  contract  of  the  vendor 
and  purchaser.  The  rules  by  which  it  is  governed  are 
equally  applicable  to  a  sale  by  auction,  when  that  auc- 
tion takes  place  at  the  instance  of  the  vendor  sponte  md, 
and  not  under  any  judicial  authority.  But  when  the 
sale  is  made  ex  decreto  jtidicisy  whether  it  be  in  invitum 
or  by  willing  condemnation,  it  is  always  effected  by  auc- 
tion. There  are  some  principles  peculiar  to  the  latter 
species  of  sale  which  require  consideration. 

When  the  immoveable  property  of  the  debtor  has  been 
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taken  judicati  exequendi  gratid,  or  in  consequence  of  the 
debtor  absconding,  or  of  his  death  and  his  succession 
not  being  taken  by  any  heir,  or  when  the  property  of  a 
minor,  or  of  the  state,  or  of  any  public  body  was  sold, 
the  civil  law  required  that  the  sale  should  take  place  by 
public  auction,  (a) 

This  public  auction  was  called,  **  subhastatio,  ab  hasta, 
qu»  in  foro  ponebatur,  ut  indicio  esset/'  (J) 

The  advertisements  of  the  sale,  tabulce  auctionaruBj 
specifying  the  time,  place,  and  particulars  of  sale,  were 
published  in  the  most  frequented  parts. 

A  public  place  was  selected,  where  the  Jiasta  was 
fixed,  and  the  cryer,  prcBCO,  stood  by  and  announced  the 
price  offered. 

When  the  sentence  had  been  passed  under  which  the 
immoveable  property  of  the  debtor  might  be  taken  in  exe- 
cution, and  those  previous  proceedings  had  been  adopted 
which  were  necessary  to  entitle  the  officer  to  seize  it,  a 
proclamation  or  advertisement  of  the  time  and  place  of 
the  intended  sale  was  given  in  the  most  public  manner. 

The  various  persons,  who,  it  has  been  seen  in  a  pre- 
ceding chapter,  are  not  permitted  to  purchase  by  private 
contract,  are  equally  precluded  from  being  purchasers  at  a 
public  auction,  either  by  themselves  or  per  interpositas 
personas.  (c) 

It  is  competent  for  the  creditors,  and,  it  seems,  even 
for  the  debtor  himself,  to  bid  and  become  the  pur- 
chaser, (d) 

If  any  person  bid  on  behalf  of  another,  it  was  neces- 
sary he  should  have  a  special  authority  for  that  purpose, 
and  that,  at  the  time  of  his  bidding,  he  should  name  his 
principal,  for  otherwise  he  was  himself  personally 
bound,  (e) 

(a)  Cod.  lib.  7,  tit.  63,  De  Exec.  Rei  Judic.  lib.  10,  tit.  3,  and  lib.  7, 
tit.  34.     Dig.  lib.  42,  tit.  1. 

(b)  Matth.  de  Auct.  lib.  I,  c.  I,  n.  4.  (c)  lb.  lib.  1,  c.  10,  n.  1. 
(d)  lb.  and  n.  10,                                           (e)  lb.  n.  14. 
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A  bidding  is  fraudulent,  and  will  confer  no  right  on 
the  party  by  whom  it  is  made,  if  the  purchaser  procures 
another  to  bid,  who,  by  collusion  with  him,  either  be- 
comes himself  or  allows  the  other  to  remain  the  highest 
bidder,  or  if  the  vendor  procures  a  person  to  bid  for  the 
mere  purpose  of  raising  the  price,  (a) 

The  addictio,  or  adjudication  of  property  to  the  high- 
est bidder  then  takes  place.  "  Addictio  verb  decretum 
est,  quo  res  proscripta  adjicitur  ei,  qui  vicerit  licita- 
tione."(i) 

Until  this  act  takes  place,  it  is  competent  for  any  per- 
son to  make  an  advance  on  the  sum  bid.  This  advance 
is  called,  **  adjectioy  adjicere  est  augere  pretium,  me- 
liorem  conditionem  adferre."  (c) 

This  advance  might  be  offered,  even  on  the  very  day 
of  the  addictio^  until  the  breaking  off  the  seal  from  the  let- 
ters of  decree,  which  is  done  by  the  commissary  when 
the  last  bidding  takes  place,  as  a  token  of  the  adju- 
dication of  the  property  to  the  purchaser. 

When  the  auction  is  at  the  instance  and  by  the  volun- 
tary act  of  the  vendor,  the  sale  is  complete  when  the 
power  of  advancing  on  a  bidding  no  longer  exists.  But  in 
an  auction  ex  decretOy  it  is  not  complete  until  the  instru- 
ment, or  act  of  addiction  or  adjudication,  tabuke  addk- 
tionisy  has  been  perfected  and  sealed,  (d) 

In  sales  by  private  contract,  property  may  be  sold  sub- 
ject to  a  condition,  that  if  another  person,  within  a 
given  time,  makes  a  better  offer,  it  shall  be  sold  to  the 
latter.  This  condition  is  called  addictio  in  diem.  The 
sale  is,  however,  deemed  perfect,  notwithstanding  it 
takes  place  under  this  condition.  The  condition  does  not 
suspend,  but,  if  it  takes  effect,  resolves  a  sale  previously 
made.  If,  however,  the  sale  be  ex  decreto^  neither  the 
vendor  can  demand  the  price,  nor  the  purchaser  the  pro- 


(a)  Matth.  de  Auct.  lib.  1,  c.  10.  (6)  lb.  lib.  1,  c.  1,  n.  6» 

(c)  lb.  (d)  lb.  lib.  1,  c.  10,  n.  40. 
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perty  until  the  addiction  or  act  of  adjudication  has  been 
made.  Until  that  act,  the  property  is  not  at  the  risk  of  the 
purchaser,  because  not  only  he  may  be  deprived  of  it  by 
another  making  an  advance  on  his  bidding,  but  he  con- 
tracts by  that  bidding  an  obligation,  not  absolute,  but  sus- 
pended by  the  condition  that  no  person  makes  an  advance 
before  the  act  of  adjudication  is  passed.  The  obligation 
thus  contracted  by  him  is  not  dischai^ed  by  a  second 
bidder  making  an  advance  on  him,  unless  the  latter  be 
accepted,  and  the  addictio  made  to  him.  ''  In  omnibus 
veoditionibus  quas  public^  per  auctionem  fiunt,  unus- 
quisque  dicto  suo  promissove  stare  debet :  nee  liberatur 
licitator  antequam  adjectio  a  secundo  licitatore  facta  ac- 
ceptata  fuerit. "  (a) 

The  advance  which  has  been  made  on  the  bidding 
cannot  be  revoked.  (6) 

The  debtor  is  summoned  to  appear  at  the  addictio^ 
^hich  takes  place  at  a  certain  day  appointed  for  that 
purpose,  after  the  oppositions  made  to  the  sale  by  the 
debtor  or  others  have  been  filed  and  disposed  of. 

The  efiect  of  the  addictio  is  to  divest  the  debtor  of  all 
dominium  in  the  property,  and  to  transfer  it  to  the  pur- 
chaser as  well  as  the  possession.  It  is  thus  expressed  : 
**  Viso  tali  instrumento,  &c.,  et  oppositione,  &c.,  et  licita- 
tionibus,  &c.,  et  quia  nobis constititLuciumTitium  postre- 
mum  licitatorem  alios  vicisse,  idcirco  per  nostrum  decre- 
tum  adjudicamus  illi  talem  rem,  &c.,"  '^  hseredibusque 
ejus,  aut  quibus  ille  jus  suum  cesserit,  plenum  dominium 
et  possessionem :  ita  ut  eum  fundum  in  perpetuum  possi- 
deat,  eo  utatur,  fruatur  perinde  ac  sua  re  propria,  &c."  (c) 

The  instrument  or  act  containing  the  addictio  obtained 
the  name  of  the  tabulce  addictionis.  It  was  not  delivered 
to  the  purchaser  until  he  had  paid  or  made  consignation 
of  the  purchase  money.     The  debtor  then  became  com- 

(fl)  Matth.  de  Auct.  lib.  1,  c.  10,  n.  41.  {jb)  lb.  n.  43. 

(c)  lb.  lib.  1,  c.  12,  n.  9,15. 

VOL.   11.  P  P 
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pletely  divested  of  the  property,  and  could  never  invito 
emptore  redeem  it.  (a) 

If  the  purchaser  made  default  in  making  the  payment 
or  consignation  of  the  purchase  money  within  the  time 
prescribed  for  that  purpose,  the  property  was  again  put 
up  to  sale,  and  he  became  responsible  for  any  loss  sus- 
tained on  the  resale,  (h) 

The  adjudication  might  be  invalidated  on  various 
grounds.  Thus  it  would  be  set  aside  if  it  had  been  made 
*^  ex  falsa  causa,  per  dolum,  fraudem  et  fallaciam,"  or 
if  the  court  had  no  jurisdiction,  or  if  the  sale  or  the  ad- 
vances on  the  bidding  had  been  made  at  another  place 
or  on  another  day  than  had  been  announced  in  the  ad- 
vertisement, or  if  the  property  had  not  been  taken  in 
execution,  or  if  there  had  been  a  neglect  to  publish  the 
requisite  advertisements.  The  latter  ground  could  not 
be  urged  by  any  person  who  was  present  at  the  sale. 
So,  if  there  has  been  any  fraudulent  suppression  of 
such  particulars  of  the  sale  as  might  have  attracted  more 
bidders.  If  any  of  these  grounds  should  be  alleged  and 
proved,  the  sale  is  ipso  jure  void.  But  the  presumption 
is,  that  the  solenmities  which  ought  to  precede  it  have 
been  observed,  and  the  burthen  of  proving  the  omission 
of  any  of  them  rests  on  the  person  who  alleges  it.  (c) 

The  purchaser  is  bound  to  ascertain  that  the  sale  has 
been  made  in  conformity  with  the  sentence  of  the  court 
and  the  solemnities  prescribed  by  law.  (c) 

It  is  not,  however,  to  be  understood  that  the  omission 
of  some  formal  solemnity,  which  has  not  for  its  object 
the  benefit  of  the  debtor  or  creditors,  will  invalidate  the 
sale.  Neither  is  it  a  ground  for  rescinding  the  sale,  that, 
in  the  execution  under  which  the  property  was  taken, 
the  ofiicer  disregarded  the  order  in  which  the  different 
species  of  the  defendant's  property  were  to  be  levied  on, 
or  that  he  had  taken  more  than  was  sufficient  to  satisfy 

(a)  Matth.  de  Auct.  lib.  1,  c.  13,  n.  12.  (6)  Hi.  n.  11. 

(c)  lb.  n.  12.    lb.  c.  16. 
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the  debt,  because  any  irregularity  in  the  execution  was 
the  subject  of  appeal  by  the  debtor,  and  might  have 
been  set  aside,  and  the  sale  in  the  mean  time  restrained. 
By  not  availing  himself  of  this  remedy,  he  is  estopped 
from  alleging  such  irregularity  as  a  ground  for  setting 
aside  the  sale,  (a) 

If  the  preceding  grounds  are  established,  they  render 
the  sale  ipso  jure  void.  It  may,  however,  be  set  aside, 
iniqtdtatis  causd^  as  if  it  had  been  adjudged  to  a  person 
offering  a  lower  price,  or  worse  terms,  than  had  been 
offered  by  another.  An  appeal  against  the  adjudication 
has  only  *'  vim  devoIuti\^m  non  tamen  suspensivam." 
The  purchaser  takes  possession  notwithstanding  the 
appeal,  {h) 

Fraud  affords  another  ground  on  which  the  sale  may 
be  rescinded. 

A  minor  may  be  relieved  against  a  sale  in  which  he 
has  suffered  enorme  damnum ;  and  he  may  procure  the 
property  to  be  again  put  up  to  sale,  provided  it  be  shown 
that  a  considerable  advance  on  the  former  bidding  is 
offered.  But  in  the  absence  of  fraud,  relief  is  not  afforded 
on  this  ground  to  one  not  being  a  minor,  for  ^'  la^io  nulla 
esse  videtur,  ubi  res  addicitur  ei  qui  licitatione  vicit/'  (c) 

The  debtor  cannot,  as  against  the  purchaser,  set  aside 
the  sale  without  restoring  to  him  the  price  which  he 
paid  for  the  property  with  interest.  As  against  the 
creditors, '  he  cannot  set  it  aside  without  paying  to  them 
the  principal  and  interest  of  their  demands,  {d) 

If,  however,  a  creditor,  and  not  the  debtor,  impeach 
the  sale,  he  is  not  bound  to  restore  the  purchase-money 
to  the  purchaser,  but  the  latter  has  his  remedy  against 

(a)  Matth.  de  Auct.  lib.  1,  c.  16,  n.  11  et  seq. 

(6)  CovaruT.  Qusest.  23.  Faber,  C.  de  Luit.  Pign.  hb.  8,  tit.  19,  def.  4. 
Matth.  de  Auct.  lib.  1,  c.  16,  n.  22. 

(c)  Dig.  lib.  4,  tit.  4, 1. 9.  Cod.  lib.  2,  tit-  29, 1.  1.  Neortad,  Cur.  Supr. 
decis.  75.  Grotius,  lib.  3,  c.  ult.  n.  2.  Groenewegen,  ad  1. 13,  C.  de  Evict. 
Voet,  lib.  4,  tit.  4,  n.  27- 

{d)  Matth.  de  Auct.  lib.  1,  c.  16,  n.  23  et  seq. 

pp2 
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the  debtor,  who,  by  means  of  the  purchase-money,  had 
obtained  a  discharge  from  his  debt,  or  against  the  person 
conducting  the  sale,  who  by  his  default  subjected  it  to 
rescission,  (a) 

In  the  interval  between  the  first  publication  of  the 
sale  and  the  final  addictio  ei  qui  Ucitatione  viceritj  all 
those  who  have  an  interest  in  the  property  are,  by  the 
publication  of  the  advertisements,  apprized  of  the  in- 
tended sale,  and  are  cited  to  appear  and  offer  their 
opposition  to  it.  If  the  property  advertised  to  be  sold 
as  that  of  the  debtor  belongs  to  another,  its  owner  files 
his  opposition  to  the  sale.  If  a  person  has  any  rent,  usu- 
fruct, or  servitude  on  the  property,  he  also  may  inter- 
pose his  opposition,  in  order  that  it  may  not  be  sold 
otherwise  than  subject  to  these  burthens,  {b)  The  cre- 
ditor having  an  hypothec  also  interposes  an  opposition, 
not  to  prevent  the  sale,  but  to  retain  the  right  of  pre- 
ference on  the  proceeds  of  the  sale,  and  which  be 
would  otherwise  lose.  The  opposition  may  also  in 
some  cases  be  interposed  by  him  in  order  to  prevent 
the  sale.  Thus,  if  a  prior  mortgagee  had  a  general 
mortgage  on  all  the  debtor's  property,  and  also  a  special 
mortgage  on  farm  A.,  and  he  would  bring  to  sale  the 
farm  B.,  and  the  second  mortgagee  had  also  a  general 
mortgage  on  all  the  debtor's  property,  he  may  interpose 
his  opposition  to  prevent  the  sale  of  the  farm  B.  until 
after  the  farm  A.  had  been  sold.  But  if  the  second 
mortgagee  has  brought  to  sale  any  other  property  besides 
the  farm  A.,  the  first  mortgagee  cannot,  by  his  oppo- 
sition, prevent  the  sale ;  but  he  may  compel  the  second 
mortgagee  to  give  security  that  if  the  proceeds  of  the 
sale  are  not  sufficient  to  satisfy  the  first  mortgagee,  he  will 
make  restitution  to  him .  (c) 

(a)  Fab.  Cod.  de  Execut.  Rei  Judicatae,  lib.  7,  tit.  20,  def.  53,  et  de  Dirt. 
Pign.  def.  19.    Neostad,  decis.  101.    Matth.  de  Auct.  lib.  1,  c.  16,  n.  16. 
{b)  Voet,  lib.  42,  tit.  6,  n.  2.     Matth.  de  Auct.  lib.  1,  c.  11. 
(c)  Matth.  ib. 
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There  are  some  cases  in  which  the  right  is  preserved 
notwithstanding  there  has  been  no  opposition  in  the  sale 
interposed.  Thus  it  need  not  be  interposed  where  the 
right  of  the  third  person  is  manifest,  in  oculos  omnium  in- 
currit ;  or  if  the  right  be  established  by  the  general  law 
and  known  to  attach  to  the  property,  (a) 

Neither  can  the  omission  to  make  his  opposition  pre- 
judice the  person  who  is  in  the  actual  possession  of  the 
property  on  his  own  behalf,  unless  indeed  the  possession 
had  been  fraudulently  transferred  to  him  for  the  pur- 
pose of  defeating  the  execution.  (6)  Neither  are  those 
who  are  absent  prejudiced  by  the  omission  to  interpose 
their  opposition,  if  they  are  not  represented  by  at- 
torney, (c) 

Minors,  and  persons  labouring  under  mental  incapa- 
city, are  not  prejudiced  by  an  omission  to  interpose  their 
opposition  to  the  sale ;  but,  in  order  that  the  sale  may 
be  e£fectual,  a  curator  is  assigned  to  them,  {d) 

The  property  continues  at  the  risk  of  the  debtor  until 
the  tahulcB  addictionis  signatcBy  (or  act  of  addiction,)  have 
been  delivered  to  the  purchaser.  From  that  time  the  risk 
of  the  purchaser  commences,  and  he  becomes  entitled  to 
the  rents  and  profits  of  the  property,  (e)  If  the  purchaser 
has  absconded  without  having  paid  the  purchase-money, 
or  is  insolvent,  or  if  the  public  officer  conducting  the 
sale,  or  with  whom  the  consignation  of  the  purchase- 
money  had  been  made,  embezzles  it,  the  loss  falls  not 
on  the  debtor,  nor  purchaser,  but  on  the  creditors.  (/) 

As  those  who  have  a  title  paramount  to  that  of  the 
debtor  are  by  these  means  enabled  to  assert  it,  by  inter- 
posing their  opposition  and  preventing  the  sale,  and  as 
subsequent  proceedings  enable  those  who  hold  incum- 
brances to  secure  the  application  of  the  proceeds  of  the 
sale  to  the  discharge  of  those  incumbrances,  it  must  be 

m 

(a)  Voet,  lib.  4,  tit.  6,  n.  II.    Matth.  de  Auct.  lib.  1,  c.  11,  n.  64. 
(6)  Matth.  de  Auct.  lib.  I,  c.  11,  n.  68.  (c)  lb.  n.  72. 

(d)  lb.  n.  74.  (e)  lb.  lib.  1,  c.  13,  n.  20. 

{/)  lb.  lib.  1,  c.  15,  n.  11,  12,  and  c.  13,  n.  18. 
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attributed  to  their  own  neglect,  if  their  rights  have  not 
been  adequately  protected.  On  this  ground  neither 
the  debtor,  nor  the  creditors,  would  be  liable  to  the  pur- 
chaser for  any  eviction,  (a) 

If  the  purchaser  fail  to  pay,  or  make  consignation  of 
the  purchase-money  at  the  time  appointed,  the  property 
is  resold,  and  he  is  liable  for  the  loss  which  has  been 
sustained,  that  is,  the  difference  between  the  price  at 
which  it  was  adjudged  to  him,  and  the  lower  price  at 
which  it  may  have  been  resold,  (b)  Although  the  officer 
with  whom  the  consignation  ought  to  be  made  gives  the 
purchaser  credit,  the  latter  is  chargeable  with  interest,  (c) 

II.  The  preceding  principles  were  adopted  by  the 
law  of  Holland,  and  the  other  states  in  Europe.  They 
continue  to  govern  the  sales  which  take  place  by  vendue 
in  the  colonies  of  Demerara  and  Berbice.  Various 
regulations  have  been  introduced  for  the  purpose  of 
giving  effect  to  them,  and  of  protecting  the  interests  of 
those  who  have  incumbrances  on  the  property  exposed 
to  sale. 

When  a  sale  is  effected  by  the  vendue  master  at  the 
desire  of  the  owner,  notice  in  writing  must  be  given  to 
him  a  certain  time  previous  to  the  day  appointed  for  the 
sale,  specifying  the  nature,  quality,  situation,  &c.,  of 
the  property  to  be  sold,  and  the  intended  sale  must  be 
advertised,  (d) 

Before  any  transport  or  mortgage  of  real  property  can 
be  passed,  it  must  be  certified  to  the  court  that  the  in- 
tention of  giving  such  transport  or  mortgage  has  been 
twice  publicly  advertised,  if  the  property  be  situated  in 
Demerara,  and  four  times  if  it  be  situated  in  Berbice, 
and  that  no  caveat  has  been  entered  there  against  it.  If 
such  caveat  or  opposition  be  entered,  the  secretary  gives 
notice  to  the  party  opposed,  in  order  that  the  latter  may 

(a)  Matth.  de  Auct  lib.  1,  c.  14. 

(6)  Matth.  de  Auct.  lib.  1,  c.  13,  n.  5.  (c)  lb.  n.  6. 

(d)  Vendue  Regulations  for  Demerara  and  Essequebo,  as  enacted  by  the 
Assembly  of  Ten  on  the  6th  of  October,  1784,  Art.  1. 


SALES    BY    AUCTION    AND   JUDICIAL    SALES.  583 

then  take  legal  steps  to  have  cause  shown  for  such  op. 
position,  (a) 

Before  any  transport,  mortgage,  or  other  deed,  re- 
quiring previous  notice,  can  be  advertised,  those  in- 
terested therein  must  produce  to  the  secretary  the 
papers  requisite  for  enabling  the  court  to  pass  the 
same,  (b) 

Whenever  an  opposition  against  the  passing  of  a  trans- 
l>ort,  mortgi^e,  or  other  deed,  is  entered  and  received, 
the  party  opposing,  who  neglects  to  send  out  a  regular 
intimation  to  the  parties,  both  intending  to  pass  and 
receive  such  transport,  mortgage,  or  other  deed,  for 
a  hearing  of  the  reasons  for  opposition  at  the  session 
appointed  by  the  court  for  that  purpose,  is  held  to  have 
abandoned  his  opposition,  and  the  neglect  having  been 
certified  by  the  deputy  first  marshal,  the  court  is  then 
authorized  to  pass  such  transport,  mortgage,  or  other 
deed,  (c) 

If,  upon  debate  before  the  court,  the  opposition  be 
sustained,  and  it  has  been  made  by  those  who  have  pre- 
ferent  charges  on  the  property,  the  party  is  restrained 
from  making  the  transport  until  he  has  satisfied  those 
charges. 

Where  a  transport  or  mortgage  has  been  advertised 
to  be  passed  on  a  particular  day,  and  no  opposition  has 
been  entered,  but  nine  calendar  months  have  elapsed 
between  the  day  fixed  and  the  application  made  to  pass 
the  same,  such  transport  or  mortgage  must  be  again 
advertised  before  it  is  allowed  to  be  passed,  (d) 

When  the  sale  takes  place  under  sentence  passed 
against  the  defendant  in  inmtumj  the  sentence  is  either 
delivered  to  him  personally,  or  left  at  his  place  of  do- 
micile, with  a  summation  or  demand  to  satisfy  the  same 
within  twenty-four  hours.  That  demand  having  been 
repeated  by  the  service  of  a  renovation,  if  he  then  make 

(a)  Regulation  May  7th,  1807.  ib)  Order,  June  19th,  1815. 

(c)  Regulation,  April  2l8t,  1825.  (</)  Nov.  3rd,  1826. 
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default,  the  deurwaarder,  in  the  presence  of  the  secre- 
tary, or  one  of  his  clerks  thereto  duly  authorized,  seizes 
upon  the  defendant's  moveables  in  satisfaction  of  the 
debt,  unless  the  latter  shows  to  the  seizing  officer  other 
property,  real  or  personal,  on  which  he  desires  the  exe- 
cution to  be  levied,  and  which  is  sufficient  to  satisfy 
it.  (a) 

The  deurwaarder,  at  the  expiration  of  six  days,  and 
after  proclamation  has  been  made  on  certain  days,  of 
such  intended  sale,  proceeds  to  sell,  first  the  personal 
property,  and  if  that  be  insufficient,  he  then  seizes  the 
defendant's  real  property,  (b)  and  then  the  proceeds  of 
all  goods  of  which  he  may  have  an  usufructuary  pos- 
session, and  publicly  sells  the  same  in  the  presence  of 
two  counsellors  and  the  secretary,  after  proclamation 
on  four  Sundays  and  two  court  days,  and  public  adver- 
tisement of  the  sale  thereof  for  money,  bills,  or  any 
other  mode  of  present  payment. 

In  Berbice  the  sale  is  conducted  by  the  vendue 
master. 

No  plantation  can  be  sold  in  execution  till  after  it  has 
been  advertised  a  whole  year  previous  to  the  sale,  and 
in  the  last  half  year  advertised  three  times  in  the  London 
Gazette,  and  the  papers  of  the  colony. 

The  court  appoints  two  sequestrators  of  the  planta- 
tion to  manage  it  until  the  day  of  the  sale,  and  the 
profits  thereof  are  applied  to  the  use,  {ad  opus  jus  haJben- 
tiuniy)  of  those  who  are  entitled  to  the  possession.  In  Ber- 
bice they  are  applied  according  to  the  order  of  the  court 
If  the  plantation  be  in  mortgage,  the  agent  of  the  mort- 
gagor is  one  of  the  sequestrators,  and  in  that  case  the 
produce  of  the  estate  is  delivered  to  the  mortgagee,  or 
to  him  who  had  the  consignments  under  the  mortgage 
previous  to  the  sequestration. 

Immediately  after  the  saje  of  the  plantation,  whether 
for  bills,  or  any  other  kind  of  present  payment,  or  as 

(a)  Manner  of  proceeding  in  Demerara,  art.  27,  28.  (b)  Art.  29. 
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soon  as  the  court  is  informed  of  the  payment  of  the 
bills,  a  conveyance  of  the  estate  is  decreed.  In  the 
mean  time,  and  until  the  payment  of  the  purchase- 
money  be  made  or  secured  to  the  satisfaction  of  the 
court,  the  same  sequestrators,  together  with  the  pur- 
chaser of  the  estate,  continue  to  manage  it. 

The  sequestrators  jointly  receive  ten  per  cent,  on  the   ^ 
produce  of  the  estate  for  their  trouble,  and  if  the  estate 
produces  nothing,  they  are  allowed  four  hundred  guilders 
per  annum . 

If  the  estate  be  insolvent  or  the  succession  be  vacant, 
an  appointment  is  made  by  the  court  of  a  curator  for  its 
protection  and  management,  and  for  the  liquidation  of 
its  debts.  This  appointment  is  published  in  the  colonial 
papers,  and  in  the  London  Gazette,  in  order  that  the 
respective  creditors  may  have  every  opportunit)^  of 
giving  in  their  claims,  and  maintaining  their  right  of 
preference  and  concurrence  on  account  thereof,  (a) 

When  the  time  has  expired  for  giving  in  the  claims 
of  preference  and  concurrence,  the  respective  creditors 
who  have  made  themselves  known  are  at  liberty  within  a 
month  thereafter  by  form  of  answer  to  file  against  the 
claims  of  each  other,  such  contradiction  as  they  think 
proper  for  the  purpose  of  debating  the  right  of  prefer- 
ence or  concurrence,  (b) 

After  the  documents,  vouchers,  and  other  evidence 
in  support  of  the  claims  and  answers  have  been  lodged 
and  discussed,  a  sentence  in  causa  prcBferentice  et  con- 
currenticB  is  passed  by  the  court,  from  which  sentence  there 
is  an  appeal  to  his  Majesty  in  council,  (c)  But  notwith- 
standing the  appeal,  the  sentence  will  have  effect,  and  the 
proceeds  of  the  estate  will  be  distributed,  provided  the 
creditor,  on  receipt  of  the  sum  paid  on  account  of  his 
demand,  gives  security  to  restore  the  same  in  case  the 
sentence  be  reversed,  (d) 

(a)  Regulations  in  Demerara  and  Essequebo,  May  20th,  1777>  art.  1. 
Cb)  Art.  2.  (c)  Art.  3.  (rf)  Art.  6. 
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In  all  sales  of  immoveable  property  and  insolvent 
estates,  payment  of  the  purchase-money  is  to  be  made 
by  four  quarterly  instalments,  the  first  of  which  is  to 
become  due  three  months  after  the  day  of  sale.  The 
right  of  property  in  that  which  is  sold  is  understood  to 
have  devolved  on  the  purchaser  no  further  or  otherwise 
than  in  so  far,  and  pro  ratd^  as  the  purchase-money,  or 
the  bills  of  exchange,  which  are  to  be  given  in  payment, 
shall  have  been  paid.  The  property  sold  is  bound  by 
first  mortgage  for  the  payment  of  the  bills  of  exchange, 
and  in  default  of  payment  of  the  purchase-money  at  the 
respective  periods  when  due,  or  in  case  of  return  un- 
der protest  of  the  bills  of  exchange,  the  property  may, 
without  any  form  of  judicial  proceedings,  be  resold  for 
account  of  the  purchaser  in  default,  who,  if  he  have  already 
obtained  possession  of  the  property,  must  immediately 
quit  it,  and  if  he  fail  to  do  so,  he  is  de  facto  put  out  of 
possession  By  judicial  authority,  (a) 

The  purchaser  is  bound  to  give  two  sufficient  secu- 
rities, who,  under  renunciation  of  the  benefits  ordim 
seu  excmsionis  et  dimsioniSf  bind  themselves  for  the 
purchaser  as  principal  debtors  for  the  payment  of 
the  purchase-money.  In  default  of  payment  by  the 
purchaser  himself,  as  well  as  the  securities,  it  is  com- 
petent for  the  parties  interested  to  proceed  immediately 
against  the  property  sold,  and  to  cause  the  same  to  be 
resold,  (b) 

After  the  jtadicium  praferenticB  et  concurrentuB  has 
been  regulated,  the  purchaser  is  bound,  as  the  stipulated 
instalments  successively  become  due,  to  make  pay- 
ment, in  bills  of  exchange,  of  such  amount  as  may 
be  pointed  out  to  him  by  the  secretary  of  the  court,  and 
which  amounts  are  agreeably  to  the  rules  of  preference 
so  to  be  regulated  that  the  first  bills  of  exchange  are  to 
be  for  the  first  preferred  creditors,  and  consequently  for 
the  purchaser  himself,  if  he  should  be  the  first  pre- 

(fl)  Art.  4.  (6)  Art.  5. 
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ferred  creditor,  and  successively  until  the  whole  pur- 
chase-money shall  have  been  paid  and  satisfied.  Mention 
is  to  be  made  in  the  bills  of  exchange  that  they  are  drawn 
on  account  of  the  purchase-money,  and  are  to  be  endorsed 
by  the  securities,  each  in  solidum,  to  the  order  of  the  ere- 
ditor,  for  the  payment  of  whose  claim  they  are  intended, 
with  this  addition,  that  the  value  of  such  bill  of  exchange 
shall  tend  towards  the  payment  of  the  sum  which  has, 
on  account  of  such  property  sold  by  the  regulations  of 
preference,  been  adjudged  to  such  creditor,  after  which 
those  bills  of  exchange  are  to  be  delivered  to  the  creditor 
by  the  secretary  of  the  court,  (a) 

If  the  purchase-money  of  immoveable  property  of  an 
insolvent  estate  be  payable  previously  to  ih^  judicium prte- 
ferentuB  et  concurrentuB  having  been  regulated,  and  the 
purchaser  be  holder  of  the  first  mortgage  on  the  property 
sold,  he  is  not  bound  immediately  to  fiimish  in  cash  or 
in  good  bills  of  exchange  the  purchase-money  preferred 
by  him  further  or  in  any  other  manner  than  to  the 
amount  of  such  mortgage,  but  the  amount  of  that  pur- 
chase-money shall  in  concurrence  of  the  amount  of  the 
mortgage,  be  brought  on  the  statement  and  account 
to  be  formed  of  the  estate  to  which  the  property  sold 
belongs,  as  an  outstanding  claim  in  favour  of  the 
estate,  in  order  that  when  such  mortgagee  and  pur- 
chaser shall  have  given  in  the  claim  against  the 
estate  owing  to  him  by  virtue  of  his  mortgage, 
and  on  the  strength  of  that  mortgage  has  main- 
tained preference  on  the  proceeds  of  such  property  sold, 
the  court  may  determine  whether  any  and  what  sum 
still  remains  to  be  paid  by  him  to  the  estate,  (b) 

When  the  person  who  holds  a  second  mortgage  on 
the  property  sold  becomes  the  purchaser  of  it,  he  is  only 
required  to  pay  to  the  insolvent  estate  the  amount  of  the 

(a)  Art.  7.  (6)  Art.  8. 
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first  mortgage ;  and  if  he  be  holder  of  a  third  mortgage, 
he  must  also  pay  the  amount  of  the  second  mortg^e.  In 
case  the  remaining  proffered  purchase-money  exceed  the 
amount  of  the  first,  or  of  the  first  and  second  mort- 
gage, the  same  is  brought  as  an  outstanding  claim  in 
favour  of  the  estate,  on  the  statement  and  account  to  be 
formed  thereof,  in  order  that  when  such  second  or  third 
mortgagee  and  creditor,  being  at  the  same  time  pur- 
chaser, has  given  in  the  claim  against  the  estate, 
and  on  the  strength  of  that  mortgage  has  maintained 
preference,  the  court  may  determine  whether  the  pur- 
chaser is  yet  bound  really  and  actually  to  pay  any  sum, 
and,  if  so,  what  sum  over  and  above  the  amount  of  the 
first,  or  the  first  and  second  mortgage  already  paid,  and 
so  successively,  in  case  there  should  exist  further  mort- 
gages, (a) 

With  some  variations  in  the  detailed  regulations  as 
to  the  manner  in  which  the  sale  is  conducted,  the  price 
paid,  and  the  oppositions  filed,  the  same  principles  and 
practice  are  retained  in  the  Cape  of  Good  Hope*and 
Ceylon. 

III.  The  law  of  Spain  resembles  that  of  Holland  in  the 
proceedings  and  notices  which  precede  the  sale,  and  in 
the  adjudication  or  addictio^  the  grounds  on  which  it 
may  be  set  aside,  in  the  oppositions  which  third  persons, 
claiming  a  title  to,  or  charge  on  the  debtor's  property, 
may  make,  in  the  obligations,  rights,  and  liabilities  of 
the  vendor,  and  in  the  redress  to  be  obtained  if  the 
purchase-money  becomes  lost,  either  from  the  insolvency 
of  the  purchaser,  or  the  default  of  the  public  officer  to 
whom  the  payment  or  consignation  of  it  is  made.  (6) 


(a)  Art.  9. 

(6)  L.  12,  tit.  28,  lib.  11,  Nov.  Rec.  L.  13,  tit.  28,  lib.  11,  Nov.  Rec 
L.  1  and  2,  tit.  28,  lib.  11,  Nov.  Rec.  L.  3,  tit.  28,  lib.  11,  Nov.  Rec. 
L.  16,  tit.  28,  lib.  11,  Nov.  Rec.  L.  1,  tit.  28,  lib.  11,  Nov.  Rec.  L,  2  and 
12,  tit.  28,  lib.  11,  Nov.  Rec. 
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Since  the  island  of  Trinidad  has  been  in  the  posses- 
sion of  Great  Britain,  the  proceedings  previous  to,  and 
connected  with,  the  sale  have  been  rendered  more 
simple.  By  the  Proclamation  of  the  2nd  of  May,  1815, 
no  petition  for  pregonesj  or  public  outcry  of  property, 
whether  moveable  or  immoveable,  levied  upon  in  exe- 
cution, is  admitted  in  any  process  ;  but  upon  all  execu- 
tions lawfully  had  and  returned,  into  any  of  the  tribunals 
of  justice  of  the  island,  citation  to  make  remate^  or  sale, 
forthwith  issues  upon  the  petition  of  the  party  at  whose 
instance  such  execution  has  been  awarded. 

IV.  In  the  jurisprudence  of  France  the  judicial  act 
by  which  the  creditor  brings  the  property  of  his  debtor 
to  sale,  was  called  la  saisie  rielle.  It  is  founded  on  a 
judgment  passed  against  the  debtor,  either  in  invitum^  or 
by  voluntary  confession  for  a  sum  liquidated  and  forth- 
with payable.  It  is  preceded  by  a  demand  of  payment, 
^*  cammandement^''  made  on  him  personally,  or  at  his 
place  of  domicile,  and  accompanied  with  a  copy  of  the 
title  by  which  the  saisie  rielle  is  made.  The  Ordinance 
of  1539,  art.  74,  dispensed  with  the  necessity  of  the 
previous  discussion  by  the  creditor  of  his  debtor's  move- 
ables, although  where  the  debtor  is  a  minor,  the  im- 
moveable property  of  the  latter  cannot  be  made  the 
subject  of  saisie  rhlle^  unless  his  moveables  have  been 
previously  exhausted, 

The  officer  to  whom  the  execution  of  the  judgment 
belongs,  having  actually  taken  possession  of  the  property, 
causes  the  noticesof  the  sale  to  be  drawn  up  and  published. 
After  he  has  prepared  and  delivered  to  the  debtor  a  copy 
of  the  exploit  de  saisie  reelhy  that  is,  a  statement  of  the 
judgment  or  title  under  which  the  execution  is  made, 
and  the  situation  and  other  particulars  relating  to  the 
property  taken  thereunder,  he  makes  the  requisite  pro- 
clamations at  the  principal  door  of  the  church  of  the 
parish  where  the  property  is  situated,  at  the  time  the 
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congregation  are  coming  out.  The  proclamations  state 
the  court  from  whence,  the  person  by  whom,  and  the 
amount  of  the  debt  for  which,  the  execution  has  issued. 
All  those  who  have  any  title  or  claim  to,  or  charge  009 
the  property,  are  cited.  These  proclamations  are  re- 
peated on  different  days,  and  on  the  first  and  last 
proclamations  notices  of  the  sale  are  afiixed  at  the  prin- 
cipal door  of  the  church  where  the  proclamation  is  made, 
and  where  the  property  seized  is  situated.  A  return  is 
made  to  the  judge  that  these  proclamations  have  been 
made,  a  certification  of  them  then  takes  place,  and  a 
decree  passes  by  which  it  is  declared  whether  they  have 
been  duly  made  or  not. 

The  debtor  may  dispute  the  validity  of  the  exe- 
cution, and  for  this  purpose  he  lodges  his  oppositiou 
d  Jin  cTannuller.  It  proceeds  on  the  ground  of  the 
debt  having  been  discharged,  or  on  the  non-observance 
of  the  requisite  solemnities  which  ought  to  precede  or 
follow  the  act  of  seising  the  property.  It  must  be  lodged 
before  the  decree  is  passed  for  the  sale  of  the  property. 
Until  the  opposition  is  decided,  the  court  is  precluded 
from  awarding  this  decree. 

The  creditors  who  have  liens  on  the  property,  in  order 
to  preserve  them,  and  be  ranked  on  the  proceeds  of 
the  sales,  also  file  their  oppositions,  ^  Jin  de  conserveTj 
which  are  admitted  even  after  the  decree  of  adju- 
dication. 

If  a  third  person  claims  the  property  which  has  been 
taken  in  execution,  he  files  his  opposition,  a  Jin  de  dis- 
traire.  Its  object  is  to  prevent  the  sale  of  the  property. 
If  he  claims  ^  rent,  servitude,  or  other  burthen,  he  files 
his  opposition  a  Jin  de  charge.  The  object  of  the  latter 
is  not  to  prevent  the  sale,  but  to  cause  the  property 
to  be  sold  subject  to  these  burthens. 

When  a  decision  has  been  pronounced  against  the 
oppositions  a  Jin  dannuller^  de  distrairej  and  de  charge. 
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judgment  is  given  that  the  property  shall  be  sold  and 
adjudged.     This  is  called  le  conge  d^adjuger.  (a) 

Two  adjudications  take  place.  When  the  period  has 
elapsed  for  biddings,  the  property  is  adjudged  to  the 
highest  bidder,  with  a  clause  that  it  shall  only  have 
effect  in  case  during  the  next  fifteen  days  no  person 
shall  make  an  advance  on  his  bidding.  This  is  the 
tuifudication  sauf  guinzaine.  It  operates  as  an  absolute 
purchase  by  the  person  in  whose  favour  it  is  made,  de- 
feasible, or  resolvible  only  in  the  event  of  another 
bidder  at  a  higher  sum  being  accepted.  From  the 
period  when  the  adjudication  is  made,  and  not  before, 
the  property  is  at  the  risk  of  the  purchaser,  (a) 

At  the  expiration  of  the  fifteen  days,  unless  any 
further,  adjournment  is  allowed,  the  act  of  final  and 
irrevocable  adjudication  takes  place,  by  adjudging  the 
property  to  the  person  who  offers  the  highest  bidding 
on  him  who  had  obtained  the  adjudication  sauf  gtdnzaine. 
If  no  higher  bidding  be  offered  and  accepted,  it  is  made 
to  the  adjtuUccttaire  sauf  guinzaine.  It  is  then  described 
as  an  adjudication  pure  et  simple. 

There  are  two  adjudications  also  under  the  Code  Civil, 
the  one  which  corresponds  with  the  satf  gvmzaine  is 
called  V adjudication  preparatoire,  and  the  other  V adju- 
dication difmtioe.  The  latter  cannot  take  place  until 
six  weeks  after  the  former.  (&) 

By  an  ordinance  of  1629,  the  judges  and  other  officers 
of  the  court,  by  whose  authority  the  sale  takes  place, 
are  precluded  from  becoming  the  purchasers  or  adjudi- 
cataires.  And  a  similar  prohibition  exists  under  the 
Code  Civil,  (c) 

The  effect  of  the  adjudication  pure  and  simple  or  de- 
finitive, is  to  transfer  the  dominium  to  the  adjudicataire, 
subject  to  those  charges  which  are  expressed  in  the 

Xa)  Pothier,  Proced.  Civile,  part  4,  c.  2,  art.  iz.  torn.  9,  p.  245.     Pigeau, 
La  Proced.  Civile,  liv.  2,  p.  4. 
(6)  Codede  Proced.  Civile,  art.  706.  (c)  lb.  art.  713. 
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notice  or  advertisement  of  sale.  It  extinguishes  all 
other  charges,  right  of  property,  or  other  real  rights  of 
any  third  party. 

There  are  certain  rights  which  are  not  extinguished 
by  the  decret.  Seignorial  rights,  the  douaire  of  the 
wife,  substitutions,  servitudes  which  were  apparent  or 
known  to  exist  were  not  affected  by  the  adjudication,  (a) 

By  the  coutume  of  Normandy  it  extinguished  all  per- 
sonal and  hypothecary  actions  and  demands,  but  not 
seignorial  rights,  prsedial  servitudes,  or  other  real  rights, 
nor  the  douaire ^  nor  the  tiers  coutumier.  (b) 

Under  both  these  systems  of  jurisprudence,  if  the 
purchaser  were  evicted  on  account  of  a  charge  which 
was  not  extinguished  by  the  sale,  he  was  entitled  to  re- 
cover from  the  creditors  the  proceeds  which  they  have 
received.  When  the  eviction  was  partial  he  recovei'ed 
the  proportionate  part  of  the  purchase-money  from  the 
junior  creditors  who  had  received  the  proceeds,  (c) 

If  the  purchaser  made  default  in  payment  of  the 
purchase-money,  the  property  was  s^ain  resold,  a  safoUe 
enckkre.  If  it  were  sold  at  a  less  price,  he  was  bound  to 
pay  the  difference,  and  also  the  costs  and  charges  of 
the  resale.  If  it  were  resold  at  a  higher  price,  the 
costs  and  charges  were  deducted  from  the  excess,  (d) 

"  L'heritage  adjuge  par  decret  est  transfere  a  Tadju- 
dicataire  avec  les  seules  charges  exprimees  par  I'affiche ; 
le  decret  purge  toutes  les  autres  et  eteint  toute  les 
droits  des  proprietes,  et  autres  droits  reels  que  des  tiers 
auraient  pu  avoir  dans  cet  heritage."  (e) 

The  sale  of  immoveable  property  in  execution  is 
described  by  the  Code  Civil  as  V expropriation  forci^ 
and  by  the  Code  de  Procedure  Civile,  as  same  vmmobi- 
liere.  The  former  law  of  France  is  followed  in  its 
principles  relative  to  the   sale,    the  liabilities  of  the 

(a)  Edit.  1551,  art.  13.  (b)  Art.  678. 

(c)  Pothier,  Proced.  Civile,  part  4,  c.  2.     Gout.  Normandy,  art.  57S,  bj 
Merville. 

(d)  Pothier,  ib.  (e)  Edit.  1551,  art.  13. 
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debtor  and  the  purchaser,  the  period  when  the  risk  of 
the  latter  commenced,  and  the  consequences  of  the 
adjudicataire  making  default  in  the  payment  of  the 
purchase-money. 

The  Code  de  Procedure  Civile  lays  down  the  rule 
that  the  definitive  or  final  adjudication  transfers  such 
rights  of  property  only  as  were  vested  in  the  defendant, 
•'  L'adjudication  definitive  ne  transmet  k  Tadjudicataire 
d'autres  droits  k  la  propriete  que  ceux  qu'avait  le 
saisi."  (a)  The  person  who  has  the  right  of  ownership, 
or  any  other  real  right,  may  recover  the  property  after, 
as  well  as  before  the  adjudication,  and  the  adjndicataire 
who  may  be  evicted  has  his  remedy  against  the  creditors 
who  have  received  payment  from  his  money,  unless  they 
have  cancelled  their  title  in  consequence  of  the  payment 
which  has  been  made  to  them.  In  the  latter  case  his 
remedy  is  against  the  debtor.  (6)  The  ddcret^  however, 
extinguishes  all  hypothecary  rights  or  debts  afiecting 
the  property.  The  persons  in  whom  they  are  vested  are 
bound  to  assert  their  claims  by  opposition,  and  procure 
themselves  to  be  ranked  amongst  those  who  are  to  share 
in  the  distribution  of  the  proceeds  of  the  sale,  (c) 

Under  the  former  as  well  as  the  present  law  of  France, 
the  person  who  desires  that  the  property  which  he  has  ac- 
quired by  purchase  or  donation  should  be  exonerated  from 
the  charges  to  which  it  is  subj  ect  lodges  with  the  conservator 
of  hypothecs  an  acte^  in  which  he  states  the  price  he  has 
paid,  or  at  which  the  property  is  valued,  with  the  descrip- 
tion of  the  property,  and  the  charges  to  which  it  is  subject, 
and  he  offers  to  pay  the  price  to  the  creditors.  This  octe 
having  been  made  public,  the  creditors  file  their  oppo- 
sitions, and  the  priority  of  their  demands  being  ascer- 
tained, the  price  paid  by  the  purchaser,  or  ,that  which 
he  names,  in  case  he  has  acquired  the  property  by  do- 
nation, is  received  or  consigned  and  distributed  amongst 

(a)  Code  de  Proccd.  Civile,  art.  731. 

(6)  Code  Civil*  art.  1377.  (c)  Code  de  Proced.  Civile,  tit.  14. 

VOL.  II.  Q  Q 
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them  according  to  that  priority.  It  is  competent  for  any 
creditor  to  insist  on  the  property  being  put  up  to  sale, 
provided  he  offers  to  make  an  advance  on  the  price,  which 
is  named  in  the  latter  case,  or  that  for  which  the  pro- 
perty is  purchased,  and  give  security  for  the  purchase 
money  and  costs  of  the  sale.  This  sale  is  subject  to  the 
same  forms  and  solemnities  as  if  it  had  been  an  expro- 
priation  force. 

If  no  creditor  requires  a  sale,  the  purchaser,  on  con- 
signing the  price,  retains  the  property  exonerated  from 
the  charges.  If  a  sale  take  place,  and  he  becomes  the 
purchaser  at  a  price  exceeding  that  which  had  been  sti- 
pulated between  him  and  his  vendor,  he  is  entitled  to 
recover  from  the  latter  the  excess  of  the  sum  at  which  it 
was  adjudicated  to  him  beyond  that  which  he  had  agreed 
to  pay  his  vendor,  together  with  interest.  If  a  third  per- 
son becomes  the  purchaser  at  the  resale,  he  must,  be- 
sides the  price  of  his  adjudication,  repay  to  the  pur- 
chaser or  to  the  donee  dispossessed  all  the  costs  and 
charges  which  the  latter  has  incurred  by  reason  of 
his  contract,  the  transcription  on  the  register,  the  noti- 
fication, and  the  resale,  (a) 

V.  In  Lower  Canada  the  execution  sued  out  from  any 
of  the  courts  of  civil  jurisdiction  is  in  the  king's  name, 
tested  and  signed,  either  by  the  governor,  lieutenant- 
governor,  or  chief  justice,  when  it  issued  from  the  Court 
of  Appeals,  and  where,  issuing  from  the  Courts  of  Com- 
mon Pleas,  by  one  of  the  judges  of  the  court,  and 
is  directed  to  the  sheriff  of  the  district.  It  sets 
forth  the  judgment  of  the  court  and  the  kind  of  exe- 
cution which  the  law  directs,  whether  it  be  to  take 
the  body,  or  to  levy  a  sum  of  money  out  of  any  one's 
goods  and  chattels,  lands  and  tenements,  or  to  do  any 
special  matter  or  thing  whatever,  and  an  indorsement 
under  the  signature  of  the  judge  is  made  on  every  writ 
of  execution,  stating  the  date  of  the  judgment. 

(a)  Code  Civil,  art.  2188. 
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When  execution  issues  against  real  and  personal  es- 
tates, the  sheriff  must  first  dispose  of  the  personal  pro- 
perty, and,  if  the  proceeds  thereof  fall  short  of  the 
amount  of  the  judgment,  the  real  estate,  or  so  much 
thereof  as  will  produce  the  amount,  is  to  be  sold. 

When  lands  and  tenements  are  seized  by  the  sheriff 
under  a  writ  of  execution,  he  must  advertise  the  sale 
thereof  three  several  times  in  the  Quebec  Gazette,  to  be 
on  some  certain  day  after  the  expiration  of  four  months 
from  the  date  of  the  first  advertisement,  and  proclaim  the 
intended  sale  at  the  church  door  of  the  parish  in  which 
the  premises  are  situated,  immediately  after  Divine  Ser- 
vice, on  the  three  Sundays  next  preceding  the  sale,  and 
cause  a  copy  of  the  advertisement  to  be  fixed  on  the 
door  of  the  parish  church.  Lands  en  roture  must  be  sold 
at  the  door  of  the  church  of  the  parish  where  seized. 

The  sheriff  is  required  to  advertise  immediately  after 
the  seizure,  that  all  persons,  having  any  claims  on  the 
lands  and  tenements  by  mortgage,  or  other  right  or  in- 
cumbrance, do  give  notice  thereof  at  his  office,  either  be- 
fore or  after  the  sale,  where  the  law  makes  a  distinction. 
The  sale  made  by  the  sheriff,  without  any  other  formality, 
has  the  same  force  and  effect  as  the  dicret  theretofore  had. 

If  two  or  more  writs  of  execution  are  issued  upon 
judgments  given  the  same  day  against  the  same  de- 
fendant, and  so  marked  on  the  writs,  such  executions 
have  the  same  privilege,  and  are  satisfied  in  the 
same  proportion,  provided,  that  if  any  oppositions  or 
claims  be  entered  at  the  sheriff's  office,  he  must  return 
the  same  at  the  proper  periods  into  the  court  where 
such  executions  issued,  that  the  court  may,  on  hearing 
such  claims  and  oppositions,  and  the  parties  therein  con- 
cerned, adjudge  them  according  to  law.  (a) 

No  opposition  to  the  sale  of  any  immoveable  property, 
whether  such  opposition  be  djin  d'annuller,  it  fin  de  dis- 

(a)  Ordinance  of  Lower  Canada,  25  Geo.  3,  c.  2,  §  30,  31,  32,  33,  34. 

Q  Q  2 
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traire  the  whole  or  a  part  of  the  property,  or  it  fin  de 
charge  or  d  fin  de  servitvdes  on  the  same,  can  be  lodged 
with  or  received  by  the  sheriff,  except  previous  to  the 
fifteen  days  next  before  the  day  fixed  for  the  sale  and 
adjudication  thereof.  No  such  opposition  can  be  re- 
ceived by  the  sheriff  to  the  sale  of  any  immoveable  pro- 
perty, which  may  be  had  by  any  writ  of  venditioni  ex- 
ponasj  when  all  the  previous  notices  and  advertisements 
of  the  sale,  by  virtue  of  the  first  execution,  have  been 
made  and  published  according  to  law,  provided  the  she- 
riff has  made  known  in  his  publication  of  the  sale  of  such 
immoveable  property,  that  such  opposition  will  not  be 
received  during  the  fifteen  days  previous  to  the  sale  of 
the  same.  The  person  who  neglects  to  make  such 
opposition  before  the  fifteen  days  has  still  the  power  of 
converting  his  right  to  such  opposition  to  an  opposition 
a  fin  de  conserver  on  the  proceeds  of  the  sale  of  the 
property,  which  he  may  always  file  within  the  time  fixed 
for  lodging  oppositions  d  fin  de  conserver.  (a) 

The  sheriff  is  required  to  return  and  deposit  with  the 
prothonotary  the  oppositions  within  twenty-four  hours 
after  they  have  been  lodged.  (A) 

The  opposant,  who,  having  lodged  his  opposition  to 
the  sale  of  any  immoveable  property,  fails  in  the  prose- 
cution of  it,  is  condemned  to  pay,  besides  the  costs  and 
charges  to  the  plaintiff  prosecuting  the  sale,  or  to  the 
defendant,  all  damages  which  may  be  occasioned  thereby, 
in  which  damages  are  included  the  interest  of  the  som 
due  to  the  plaintiff  for  the  time  the  sale  has  been  sus- 
pended in  consequence  of  the  opposition. 

The  plaintiff  prosecuting  the  sale  has  the  right  to  becol- 
located  upon  the  proceeds  of  the  immoveable  property 
for  the  interest  of  the  sum  found  due  to  him,  ac- 
cording to  his  right  of  collocation.  The  sheriff,  when 
an  opposition  of  the  nature  above-mentioned  is  lodged 
with  him,  is  not  allowed  to  delay  or  suspend  the  adver- 

(a)  Lower  Canada  Act,  41  Geo.  3,  c.  7,  $  U.  (6)  Sect.  13. 
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tisements  and  publications  of  the  sale  of  the  property, 
but  he  must  not  proceed  to  the  sale  until  the  opposition 
has  been  adjudged  and  decided  on.  (a) 

If  it  appear  to  the  court,  by  the  return  of  the  sheriff, 
that  the  purchaser  or  adjudvcataire  of  any  real  property, 
seized  and  sold  by  the  sheriff,  make  default  in  paying  the 
amount  of  his  purchase,  in  conformity  with  the  terms 
and  conditions  of  sale,  the  court  is  authorized,  upon 
motion  of  the  plaintiff  prosecuting  the  sale,  or  of  the  de- 
fendant, or  of  any  opposant,  to  order  and  adjudge  that 
the  sheriff  do  proceed  de  novo  to  sell  the  real  property  at 
the  folh  enchkre,  or  costs  and  charges  of  the  said  pur- 
chaser or  adjudicataire,  after  three  advertisements  on 
three  successive  Sundays,  at  the  church  door  of  the  pa- 
rish where  the  property  is  situated,  and  two  ad- 
vertisements in  a  public  paper  or  gazette.  The  pur- 
chaser or  adjudicataire  is  liable  for  the  damages  oc- 
casioned by  his  default.  If  it  appear  by  the  return  of 
the  sheriff  that  the  defendant  has  made  default  in  de- 
livering to  him,  or  to  the  purchaser  or  adjtulicatairey 
the  possession  of  the  property,  the  purchaser  or  adjudi- 
catairej  upon  a  motion  in  court,  may  obtain  a  writ  of  pos- 
session, directed  to  the  sheriff,  in  order  to  enable  him 
to  enter  into  possession  and  occupation  of  such  pro- 
perty, and  the  defendant  is  also  liable  to  all  costs  and 
damages  resulting  from  such  his  default  or  neglect,  (i) 

When  the  plaintiff,  suing  out  the  writ  of  execution 
under  which  any  real  property  has  been  put  up  to  sale, 
becomes  the  purchaser  of  the  whole  or  any  part  of  such 
property,  he  is  allowed  to  retain  in  his  hands  so  much 
of  the  purchase  money  as  does  not  exceed  the  amount  of 
the  sum  remaining  due  and  unsatisfied  on  such  writ  of 
execution,  until  a  return  thereof  has  been  made  by  the 
sheriff,  and  the  court  from  whence  the  writ  issued  has 
ordered  a  final  distribution  of  the  proceeds,  when 
such    purchaser    must    pay    into    the    hands    of    the 

{a)  Sect.  13.  (&)  Sect.  14. 
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eberiff  so  much  of  his  purchase  money  as  exceeds  the 
sum  decreed  by  the  order  of  distribution  to  be  due 
to  such  purchaser,  and  thereupon  the  sheriff  executes  to 
such  purchaser  or  purchasers  a  good  and  sufficient  deed 
of  sale  for  the  property  which  he  has  thus  purchased. 

The  proceedings  for  the  purpose  of  dischai^ng  the 
property  from  incumbrances  in  cases  of  voluntary  sales 
were  rendered  more  simple  and  less  expensive  by  an  act 
of  the  Provincial  Legislature,  (a)  That  act,  however, 
being  temporary,  was,  on  its  expiration,  re-enacted  with 
several  important  alterations,  and  dScrets  volontaires 
were  abolished,  (ft) 

All  proprietors  of  immoveables,  r^els  etjictifs,  having 
acquired  the  same  by  purchase,  exchange,  licitation,  or 
other  title  of  a  nature  to  transfer  property,  who  are  de- 
sirous of  discharging  them  from  any  hypothec  where- 
with they  may  have  been  incumbered,  immediately 
previous  to,  and  at  the  time  the  same  were  pur- 
chased, or  otherwise  acquired  by  such  persons,  may  ob- 
tain a  sentence  and  judgment  of  confirmation  of  their 
purchase  or  acquisition.  Such  sentence  or  judgment  of 
confirmation  will  have  the  effect  of  discharging  the 
privileges  and  hypothecs  wherewith  such  immoveables 
were  incumbered  previous  to  and  at  the  time  of  such 
purchase  or  acquisition,  in  respect  of  all  and  every 
the  creditors  of  the  vendors  or  assignors,  and  of  their 
predecessors,  who  neglect  to  make  their  opposition  in 
the  form  and  within  the  time  thereby  prescribed.  The 
purchasers  or  proprietors  of  such  immoveables,  who 
obtain  such  sentence  or  judgment  of  confirmation, 
remain  incommutable  proprietors  thereof,  without  being 
in  any  manner  held  or  bound  for  the  debts  of  the  pre- 
ceding proprietors  in  any  manner  or  under  any  pretext 
whatsoever. 

This  sentence  or  judgment  of  confirmation  has  not, 
however,  the  effect  of.  giving  to  such  purchasers  or  pro- 

(fl)  3  Geo.  4,  c.  11.  (b)  9  Geo.  4,  c.  20,  §  15. 
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prietors,  in  relation  to  the  property,  any  other  or  greater 
real  rights,  droits  reels  fonciers,  or  servitude,  than  their 
vendors  had.  Its  sole  effect  is  confined  to  the  discharg- 
ing of  the  property  from  privileges  and  hypothecs 
only,  (a) 

The  purchaser  or  proprietor,  before  he  is  entitled  to 
demand  such  sentence  or  judgment  of  confirmation, 
must  lodge  at  the  office  of  the  prothonotary  of  the 
Court  of  King's  Bench  for  the  district  where  the  immove- 
ables are  situated  the  title  deed  of  purchase  or  acquisition 
thereof.  Public  notice  thereof,  under  the  signature  of  the 
prothonotary,  must  be  thereupon  given  three  several 
times  in  the  course  of  four  months  in  the  Quebec  Ga- 
zette, stating  the  date  of  the  deed,  the  names  and  des- 
criptions of  the  parties,  its  operation  or  general  character, 
a  description  of  the  immoveables  in  question,  and  the 
person  in  the  actual  possession  thereof,  during  the  three 
years  next  before  such  notification,  and  the  day  on  which 
such  sentence  or  judgment  of  confirmation  is  applied 
for,  and  calling  on  all  persons  who  have,  or  claim  to 
have,  any  privilege  or  hypothec  under  any  title  or  by 
any  means  whatsoever  upon  the  immoveables  in  ques- 
tion, to  signify  in  writing,  and  file  their  oppositions  in 
the  office  of  the  prothonotary  eight  days  at  the  least  be- 
fpre  the  day  fixed  for  such  application.  The  notification 
is  to  be  in  the  form  expressed  in  the  act,  and  publicly 
and  audibly  read  at  the  church  door  of  the  parish,  town- 
ship, or  place  in  which  the  immoveables  are  situated,  at 
the  issue  or  immediately  after  Divine  Service  in  the  fore- 
noon on  the  four  Sundays  next  before  the  day  on  which 
such  application  is  made,  and  it  must  also  be  posted  up 
at  the  door  of  such  church  on  the  first  Sunday  on 
which  the  same  is  read,  and  where  there  is  no  church 
or  other  place  of  Divine  Worship,  it  must  be  given  at  the 
most  public  place  in  the  parish  in  which  the  premises 
are  situated.  (6) 

(a)  Lower  Canada  Act,  9  Geo.  4,  c.  20,  $  1.  (6)  Sect.  2 
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During  this  time,  the  creditor  of  the  vendor,  assignor, 
or  of  his  predecessors,  may  appear  at  the  prothonotary's 
oflSce,  and  there  tender  an  increase  in  the  price,  purchase 
money,  or  other  consideration  expressed  in  the  title  deed, 
and  have  the  same  received,  provided  the  augmentation 
he  offers  amounts,  at  least,  to  one-tenth  of  the  amount 
of  the  price,  purchase  money,  or  other  consideration  ex- 
pressed in  such  deed,  (a) 

Any  other  creditor  of  such  vendor  or  assignor  may,  in 
like  manner,  outbid  such  creditor,  provided  that  each 
creditor,  outbidding  the  previous  creditor,  offer  an  in- 
crease in  price  not  less  than  one-twentieth  of  the  amount 
of  the  price,  purchase  money,  or  other  consideration  ex- 
pressed in  the  deed,  and  he  must  give  security  to  re- 
store to  the  purchaser  or  proprietor  his  costs  and  lawful 
disbursements,  (a) 

The  purchaser  or  proprietor  may  keep  and  retain 
the  property,  upon  completing  and  making  up  the  high- 
est price  and  sum  which  has  been  lawfully  bid  for  the 
same.  In  default  of  the  creditors  tendering  such  in- 
crease in  the  price,  purchase  money,  or  consideration 
within  the  day  and  in  the  form  prescribed,  the  value  of 
the  immoveables  remains  definitively  fixed  at  the  price 
or  sum  expressed  in  the  title  deed. 

Upon  due  proof  that  these  formalities  have  been  ob- 
served, the  court  is  empowered,  on  the  summary  petition 
of  the  purchaser  or  proprietor,  to  pronounce  a  sentence 
or  judgment  confirming  such  title  deed,  and  this  sentence 
or  judgment  has  the  effect  of  discharging  the  incum- 
brances. 

In  the  case  of  immoveables  fictifa^  the  proceedings 
and  sentence,  or  judgment  of  confirmation,  must  be 
obtained  in  the  Court  of  King's  Bench,  sitting  in  the 
district  where  the  vendor  or  assignor  of  such  immove- 
ables fictifs  had  his  domicile  for  three  years  next  pre- 
ceding the  sale,  or  if  his  domicile,  during  that  period^ 

(a)  Sect.  3. 


SALES  BY  AUCTION  AND  JUDICIAL  SALES.  601 

has  been  in  more  districts  than  one,  then  in  that  district 
in  which  he  is  actually  domiciled,  giving  the  like  public 
notice  in  the  several  other  districts  where  he  may  have 
been  so  domiciled  during  any  part  of  the  three  years,  (a) 

When  the  deed  of  purchase,  exchange,  or  other  title 
of  a  nature  to  transfer  property,  includes  immoveables,  real 
or  ground  rents,  rentes  fondkres^  situated  within  the  limits 
of  different  districts,  the  sentence  or  judgment  of  confirm- 
ation must  be  obtained  in  such  districts  respectively,  in 
default  of  which  the  purchasers  or  proprietors  are  liable  to 
the  hypothecs  of  the  vendor  or  assignor,  in  relation  to  such 
immoveables  as  are  within  the  limits  of  the  district  in  which 
no  such  sentence  or  judgment  shall  have  been  obtained.  If 
the  purchase  or  other  title  of  a  nature  to  transfer  pro- 
perty be  of  fiefs  or  seigniories  extending  to  different  dis- 
tricts, such  proceedings  and  sentence  or  judgment  of 
confirmation  must  be  had  in  the  Court  of  King's  Bench, 
sitting  in  the  superior  term,  for  the  district  in  which 
the  principal  manor  of  such  fief  or  seigniory  is  situ- 
ated. (6) 

All  persons,  bodies  politic  or  corporate,  ecclesiastical 
or  civil,  women  subject  to  marital  authority,  minors, 
persons  interdicted,  or  absentees,  who  have  or  claim  to 
have  any  privilege  or  hypothec  under  any  title  or  by  any 
means  whatsoever,  even  for  dower  not  yet  open  {dou- 
aire  rum  encore  ouvert)  in  or  upon  the  immoveables,  in 
respect  of  which  the  sentence  or  j  udgment  of  confirm- 
ation is  applied  for,  are  bound  to  file  their  oppo- 
sitions, containing  the  usual  election  of  domicile,  with 
the  prothonotary  of  the  court  in  which  such  proceedings 
are  had,  within  the  period  limited,  in  order  to  pre- 
serve their  privileges  or  hypothecs,  in  default  of  which 
such  privileges  or  hypothecs  are  discharged  and  extin- 
guished. 

Administrators,   husbands,  tutors,   or  curators,    are 

(«)  Sect.  5.  {if)  Sect.  6. 
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During  this  time,  the  creditor  of  the  vendor,  assignor, 
or  of  his  predecessors,  may  appear  at  the  prothonotary's 
office,  and  there  tender  an  increase  in  the  price,  purchase 
money,  or  other  consideration  expressed  in  the  title  deed, 
and  have  the  same  received,  provided  the  augmentation 
he  offers  amounts,  at  least,  to  one-tenth  of  the  amount 
of  the  price,  purchase  money,  or  other  consideration  ex- 
pressed in  such  deed,  (a) 

Any  other  creditor  of  such  vendor  or  assignor  may,  in 
like  manner,  outbid  such  creditor,  provided  that  each 
creditor,  outbidding  the  previous  creditor,  offer  an  in- 
crease in  price  not  less  than  one-twentieth  of  the  amount 
of  the  price,  purchase  money,  or  other  consideration  ex- 
pressed in  the  deed,  and  he  must  give  security  to  re- 
store to  the  purchaser  or  proprietor  his  costs  and  lawful 
disbursements,  (a) 

The  purchaser  or  proprietor  may  keep  and  retain 
the  property,  upon  completing  and  making  up  the  high- 
est price  and  sum  which  has  been  lawfully  bid  for  the 
same.  In  default  of  the  creditors  tendering  such  in- 
crease in  the  price,  purchase  money,  or  consideration 
within  the  day  and  in  the  form  prescribed,  the  value  of 
the  immoveables  remains  definitively  fixed  at  the  price 
or  sum  expressed  in  the  title  deed. 

Upon  due  proof  that  these  formalities  have  been  ob- 
served, the  court  is  empowered,  on  the  summary  petition 
of  the  purchaser  or  proprietor,  to  pronounce  a  sentence 
or  judgment  confirming  such  title  deed,  and  this  sentence 
or  judgment  has  the  effect  of  discharging  the  incum- 
brances. 

In  the  case  of  immoveables  fictifs^  the  proceedings 
and  sentence,  or  judgment  of  confirmation,  must  be 
obtained  in  the  Court  of  King's  Bench,  sitting  in  the 
district  where  tiie  vendor  or  assignor  of  such  immove- 
ables fictifs  had  his  domicile  for  three  years  next  pre- 
ceding the  sale,  or  if  his  domicile,  during  that  period, 

(a)  Sect.  3. 


8ALES  BY  AUCTION  AND  JUDICIAL  SALES.  601 

has  been  in  more  districts  than  one,  then  in  that  district 
in  which  he  is  actually  domiciled,  giving  the  like  public 
notice  in  the  several  other  districts  where  he  may  have 
been  so  domiciled  during  any  part  of  the  three  years,  (a) 

When  the  deed  of  purchase,  exchange,  or  other  title 
of  a  nature  to  transfer  property,  includes  immoveables,  real 
or  ground  rents,  rentes  fondkresj  situated  within  the  limits 
of  different  districts,  the  sentence  or  judgment  of  confirm- 
ation  must  be  obtained  in  such  districts  respectively,  in 
default  of  which  the  purchasers  or  proprietors  are  liable  to 
the  hypothecs  of  the  vendor  or  assignor,  in  relation  to  such 
immoveables  as  are  within  the  limitsof  the  district  in  which 
no  such  sentence  or  judgment  shall  have  been  obtained.  If 
the  purchase  or  other  title  of  a  nature  to  transfer  pro- 
perty be  of  fiefs  or  seigniories  extending  to  different  dis- 
tricts, such  proceedings  and  sentence  or  judgment  of 
confirmation  must  be  had  in  the  Court  of  King^s  Bench, 
sitting  in  the  superior  term,  for  the  district  in  which 
the  principal  manor  of  such  fief  or  seigniory  is  situ- 
ated, (i) 

All  persons,  bodies  politic  or  corporate,  ecclesiastical 
or  civil,  women  subject  to  marital  authority,  minors, 
persons  interdicted,  or  absentees,  who  have  or  claim  to 
have  any  privilege  or  hypothec  under  any  title  or  by  any 
means  whatsoever,  even  for  dower  not  yet  open  {dou- 
aire  non  encore  ouvert)  in  or  upon  the  immoveables,  in 
respect  of  which  the  sentence  or  judgment  of  confirm- 
ation is  applied  for,  are  bound  to  file  their  oppo- 
sitionSi  containing  the  usual  election  of  domicile,  with 
the  prothonotary  of  the  court  in  which  such  proceedings 
are  had,  within  the  period  limited,  in  order  to  pre- 
serve their  privileges  or  hypothecs,  in  default  of  which 
such  privileges  or  hypothecs  are  discharged  and  extin- 
guished. 

Administrators,   husbands,  tutors,   or  curators,    are 

(a)  Sect.  5.  (^  Sect.  6. 
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liable  for  the  consequences  of  any  neglect  in  this  re- 
spect. 

The  act  does  not  in  any  manner  affect  substitutions. 

It  is  competent  for  the  purchaser  to  discharge 
and  extinguish  all  or  any  of  the  privileges  or  hy- 
pothecs so  preserved  by  paying  the  price,  purchase 
money,  or  consideration,  fixed  and  established  in  the 
manner  provided  in  the  act,  to  the  creditors  entitled  to 
receive  the  same,  or  by  depositing  its  amount  in  the 
hands  of  the  prothonotary  for  distribution,  (a) 

The  act  expressly  saves  the  rights  or  hypothecs  of 
women  during  marriage  upon  the  immoveables  of  their 
husbands,  or  of  children  upon  the  immoveables  of  their 
fathers,  in  relation  to  dower  not  yet  open,  (b) 

SeigniorSy  and  all  persons,  bodies  politic  or  corporate, 
ecclesiastical  or  civil,  holding  as  proprietors  any  fief  or 
seigniory,  are  not  bound  to  file  any  opposition  in  relation 
to  the  cens  et  rentes  fondhreSj  and  other  feudal  and  seig- 
norial  rights  and  burthens,  upon  or  in  respect  of  the 
lands  for  which  such  proceedings  are  had.  But  in  respect 
of  any  arrears  of  cevis  et  rentes^  or  any  hds  et  ventes^  or 
other  feudal  or  seignorial  rights  or  dues,  which  accrued 
before  the  immoveables  were  purchased  or  otherwise  ac- 
quired, they  are  bound  to  file  their  oppositions  within 
the  same  time  and  in  the  same  manner  as  other  cre- 
ditors, (c) 

Amongst  the  opposing  creditors,  those  who  are  privi- 
leged are  first  paid  out  of  the  pjice  or  purchase 
money  of  the  immoveables,  and  the  hypothecary  cre- 
ditors are  collocated  according  to  the  order  and  rank  of 
their  hypothecs,  and  if  there  remain  any  further  sum, 
the  same  is  distributed  amongst  the  chirographary 
opposing  creditors,  in  preference  to  the  privileged  or  hy- 
pothecary creditors,  who  neglect  to  file  their  oppo- 
sitions, (d) 

(a)  Sect.  7.  (*)  Sect.  8. 

(c)  Sect.  10.  (rf)  Sect.  10. 
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If  no  oppositions  exist,  the  sentence  or  judgment  of 
confirmation  is  pronounced  purely  and  simply.  If 
there  be  oppositions,  the  same  are  mentioned  and  re- 
ferred to  in  the  sentence  or  judgment  of  confirmation, 
and  the  parties  are  left  to  enforce  the  same  upon  the  pro- 
ceeds of  the  sale  in  the  ordinary  course  of  law.  (a) 

VI.  The  mode  of  effecting  judicial  sales  in  St.  Lucia 
has  undergone  considerable  alteration.  It  has  been  the 
object  of  the  present  law  to  afibrd  greater  facility  to  the 
creditor  in  the  recovery  of  debts,  and  greater  security 
to  the  debtor  against  any  unfairness  in  conducting  the 
saje. 

By  an  ordinance,  (b)  confirmed  by  his  Majesty's  order 
in  council,  it  is  provided,  that  when  any  real  property  is 
levied  on  under  a  judicial  sentence,  and  its  probable  value 
does  not  exceed  £400  sterling,  the  property  so  levied  on  is 
to  be  sold,  on  observing  the  forms  at  present  in  use  for  the 
sale  of  personal  property,  namely,  by  an  advertisement 
in  a  newspaper  and  three  public  outcries  on  three  days 
successively,  the  first  outcry  not  to  take  place  within 
eight  days  after  the  levy.  The  seizing  officer  may,  when 
the  property  sold  in  one  lot  amounts  to  fifty  pounds 
sterling,  take  sufficient  security  from  the  purchaser,  and 
on  such  security  grant  him  credit,  not  exceeding  one 
month,  for  payment  of  the  purchase  money,  (c) 

If  the  sum  claimed,  or  debts  due,  be  of  such  magni- 
tude as  to  render  a  sale  of  an  estate,  together  with  the 
slaves,  stock,  and  machinery  attached  thereto,  neces- 
sary ;  or  where  the  probable  amount  of  the  real  property 
seized  exceeds  £400  sterling,  then  the  property  must 
be  valued,  at  the  time  of  the  seizure,  by  two  appraisers 
chosen  by  the  parties,  which  two  appraisers  name 
a  third  as  umpire,  and,  failing  such  nomination  of  ap- 
praisers or  umpire  by  the  parties  or  appraisers,  the 
appraisers  or  umpire  are  nominated  by  the  court.  The 
proprietor   is   allowed  to  continue  in  possession  until 

(a)  Sect.  14.  (b)  Ord.  Jan.  2nd,  1833.  (c)  Q.  3. 
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the  day  of  the  sale,  on  his  giving  securily  to  the 
amount  of  the  valuation,  that  the  property,  and  all  its  ap- 
purtenances, and  the  slaves,  and  stock  attached  thereto, 
shall  be  duly  forthcoming  when  called  for,  unless  the  court, 
on  petition  of  creditors  or  others  interested  therein,  see 
fit  to  place  some  other  person  in  possession,  (a) 

The  sale  cannot  take  place  in  less  time  than  three 
months  after  the  levy.  The  day  appointed  for  that 
purpose  must  be  announced  by  advertisement,  which  is 
to  be  thrice  repeated  in  a  journal  in  St.  Lucia,  describing 
the  nature  of  the  property,  where  situated,  what  quantity 
of  land  in  cultivation  and  produce,  how  much  in  pasture, 
the  number  and  kinds  of  live  stock,  with  the  buildings, 
and  such  other  particulars  as  may  appear  necessary ; 
the  number  of  slaves  to  be  specially  mentioned,  and  dis- 
tinguishing the  Bexes,  and  how  many  under  ten  years 
of  age.  When  these  points  are  each  generally  set  forth, 
errors  of  number  or  in  particulars,  with  respect  to  any 
of  them,  will  not  annul  or  avoid  the  proceedings, 
except  they  are  such  as  in  the  judgment  of  the 
court  to  render  the  advertisement  insufficient  for  the 
purpose  of  conveying  an  adequate  description  of  the 
situation,  nature,  and  probable  value  of  the  property. 
This  advertisement,  besides  the  publication  in  a 
journal  in  St.  Lucia,  is  to  be  called  and  proclaimed 
three  different  times,  not  less  than  eight  days  between  each 
calling,  in  the  Market-place,  or  in  front  of  the  Court- 
house in  Castries,  also  at  the  parish  church,  or  principal 
village  in  the  quarter  where  the  estate  is  situated,  and  it 
must  be  inserted  once  or  oftener  if  the  parties  wish,  in  the 
Barbadoes,  or  any  other  colonial  newspaper.  The  first 
advertisement  must  be  at  least  two  months  previous  to  the 
day  of  sale.  If  the  sale  be  postponed  for  a*  period 
of  less  than  three  months,  the  advertisement  must  be 
repeated  once  in  a  journal  in  St.  Lucia,  at  least  fourteen 
days  before  the  sale ;    but  if  it  be  .postponed  for  a 

(a)  a.  4. 
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longer  period,  the  whole  of  the  forms  as  to  advertise- 
ments, must  be  renewed.  The  sale  must  take  place  by 
three  public  outcries,  on  three  days  successively,  in 
presence  of  the  court,  (a) 

The  payments  must  be  made  by  five  equal  instalments, 
the  first  to  be  paid  down,  and  the  others  annually,  with 
interest  at  the  rate  of  £5  per  cent.,  to  be  charged  from 
the  day  of  sale  till  the  whole  purchase  money  is  paid. 
Sufficient  security  must  be  given  for  the  payment  of  the 
second  instalment ;  and  in  case  of  the  non-payment  of 
any  instalment  the  whole  property  may,  after  a  simple 
notice,  be  re-entered  and  resold  at  the  purchaser's 
risk,  (b) 

The  price  may  be  directed,  when  necessary,  to  be 
brought  into  court,  to  await  the  usual  order  of  distribution, 
or  marshalling  the  assets,  which  is  done  according 
to  the  privilege  or  priority  of  the  respective  claims  of 
creditors  as  settled  by  law,  and  where  creditors  are  on 
the  same  footing,  the  price  is  distributed  among  them, 
share  and  share  alike.  The  balance,  if  any,  after 
payment  and  necessary  costs,  is  returned  to  the  late 
owner,  (c) 

After  the  sale  the  liens  of  creditors  on  estates  sold  by 
process  of  law  attach  only  on  the  proceeds  of  the  sale. 
The  estate  itself  passes,  clear  of  all  previous  incum- 
brances, into  the  hands  of  the  purchaser,  (d) 

Errors  of  form  can  be  pleaded  by  those  only  whom 
they  directly  concern  ;  they  must  be  set  forth  previous 
to  the  sale,  and  not  in  any  case  afterwards ;  and  if  they 
are  proved  to  exist,  the  proceedings  which  may  have 
taken  place  subsequently  must  be  renewed,  but  the  pro- 
ceedings which  preceded  the  error  or  omission  continue 
valid,  (e) 

On  the  petition  of  a  debtor,  or  of  creditors  to  one  half 

(a)  CI.  5.  (6)  CI.  6.  (c)  d.  7. 

(J)  a.  8.  (e)  a.  9. 
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in  number  and  amount  of  the  debts  due,  the  court  is 
empowered  in  its  discretion,  and  on  sufficient  proof  ob- 
tained that  there  is  ample  cause  for  so  doing,  to  stay  the 
sale  of  the  whole  or  any  part  of  the  estate.  If  it 
appear  advisable,  on  occasion  of  any  such  postponement, 
to  place  the  management  of  the  property  in  the  hands 
of  a  receiver,  sequestrator,  or  trustee,  it  is  compe- 
tent for  the  court,  after  hearing  the  debtor  and  cre- 
ditor, to  appoint  such  person  as  may  be  named  by  them, 
provided  they  agree  in  the  selection  of  such  person,  and 
such  person  be  approved  of  by  the  court,  or  other- 
wise the  court  itself  may  appoint  a  person  to  the  ma- 
nagement of  the  estate,  on  taking  the  usual  security. 
But  the  court  cannot,  on  any  equitable  grounds,  or  by 
reason  of  an  appointment  of  a  receiver,  sequestrator,  or 
trustee,  suspend  the  sale  for  more  than  six  months  at  any 
one  time,  by  any  one  order,  or  for  more  than  one  year  in 
the  whole  hy  successive  orders,  (a) 

(a)  CI.  10 
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SECTION  II. 

BALES   BY    AUCTION    AND   JUDICIAL    SALES   UNDER   THE 

LAW    OF   SCOTLAND. 

General  principles  on  which  sales  by  auction  are  governed. — Stipulations  in 
articles  of  roup. — Title  by  judicial  transference,  or  sale  in  execution. — 
Origin  and  nature  of  apprizings. — The  redeemable  title  of  the  creditor. — 
Adjudication  substituted  for  them. — Special  and  general  adjudications. — 
Effect  of  the  decree  of  adjudication. — lime  within  which  debtor  might 
redeem. — ^Mere  expiry  of  legal  not  sufficient  to  foreclose. — The  pari  pastu 
preference  amongst  adjudgers. — Description  of  the  first  effectual. — Com- 
putation of  the  year  and  day. — Publication. — Objections  to  the  grounds 
of  adjudication. — ^To  warrants  of  decree. — ^The  action  of  judicial  sale,  and 
iranking,  origin  and  progress  of. — ^Appointment  of  sequestrator  and 
factor. — Of  common  agent  and  committee  of  creditors. — ^Exposing  the 
property  to  sale. — Security  given  by  purchaser. — Payment  or  consigna- 
tion of  purchase-money. — ^The  title  and  protection  conferred  by  a  judicial 
sale. — How  far  affected  by  defects  in  the  proceedings. — Remedy  in  case 
of  eviction  by  third  parties. — Effect  of  description  of»  and  representation 
as  to  the  subjects  of  the  sale. 

The  leading  principles  of  the  law  of  Scotland  in  re- 
lation to  sales  by  auction  are  collected  in  a  note  by  the 
learned  editor  of  Erskine's  Institutes. 

On  the  pai't  of  the  vendor  the  roup  must  be  conducted 
with  the  strictest  bonajides.  There  must  be  no  attempts 
to  raise  the  price  by  undue  means,  but  the  sale  must  be 
made  in  such  a  manner  as  that  the  property  may  ulti- 
mately fall  to  the  highest  real  bidder.  On  the  part  of 
the  bidders  there  must  be  no  conspiracy  or  other  unfair 
means  to  depress  the  price,  or  in  any  manner  to  prevent 
a  free  competition.  It  is  illegal  for  the  vendor,  either 
by  himself  or  his  agent,  or  through  the  medium  of  the 
auctioneer,  a  white  bonnet y  or  any  other  acting  for  his 
behoof,  to  buy  in  the  subject,  or  to  raise  its  price  by 
bidding,  and  thus  create  a  fictitious  and  unreal  compe- 
tition. Sales  effected  under  such  circumstances  have 
been  set  aside  as  fraudulent,  and  the  bond  fide  bidder,  if 
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the  property  has  fallen  tQ  him,  is  entitled  wholly  to 
repudiate  the  purchase.  So,  if  the  property  has  been 
bought  in  for  the  vendor,  the  last  and  highest  real 
oflferer  is  entitled  to  insist  on  being  preferred,  at  the 
sum  fairly  bidden  by  him  before  the  first  illegal  bidding 
by  the  vendor,  (a)  So  also,  it  has  been  found  illegal, 
in  the  sale  of  a  sequestrated  estate,  even  where  the 
trustee  was  the  exposer,  for  the  bankrupt,  either  in  his 
own  person  or  by  employing  another,  to  bid  fjr  the  sub- 
ject. (6)  On  the  other  hand,  where  the  offerers  at  a 
public  sale  had  combined  to  prevent  competition,  and 
thus  enabled  one  of  their  number  to  buy  the  subject 
at  an  under-value,  the  proceeding  was  held  to  be 
fraudulent,  (c) 

Articles  of  roup  sometimes  contain  a  stipulation  that 
the  highest  offerer  shall,  within  a  given  period,  either 
pay  or  give  certain  securities  for  the  price ;  failing 
which,  he  shall  forfeit  his  right,  and  the  immediate 
preceding  offerer  be  preferred.  Under  such  a  clause  it 
has  been  decided,  that,  rehus  integris,  the  next  highest 
offerer  is  not  entitled  to  insist  on  the  forfeiture,  the 
exposers  being  still  willing  to  accept  payment  or  security 
from  the  highest,  (d)  But,  on  the  other  hand,  where 
the  exposers,  on  failure  of  the  highest  offerer,  have  made 
intimation^  and  formally  called  upon  the  next  in  order 
to  implement  his  obligation,  this  gives  to  the  latter  a 
right  to  demand  reciprocal  performance,  which  no 
equitable  consideration  in  favour  of  third  parties  can 
take  away,  and  entitles  him  to  have  the  forfeiture  strictly 
enforced  against  the  highest  offerer,  (e) 

(a)  Erskine,  b.  3,  tit.  3,  §  1,  note.  Grey,  July  7th,  1753,  Diet  p.  9560. 
Watson,  July  19th,  1743,  Diet.  p.  4894.    Cree,  Dec.  let,  1810,  Fac.  Coll. 

(b)  Anderson,  Dee.  16th,  1814,  Fac.  Coll. 

(c)  Murray,  March  Ist,  1783,  Diet.  9567.  Aitchison,  Feb.  28th,  1783, 
Diet.  ib. 

(rf)  Walker,  Feb.  10th,  1787,  Diet.  14,193. 

(e)  Hanway,  July  15th,  1788,  Diet.  14,194.  Cred.  of  Cunic,  Dec.  13th, 
1791>  Diet.  p.  3162.  Davidson,  Jan.  19th,  1815,  Fac.  Coll.  Johnson's 
Trustees,  Jan.  19th,  I8I9. 
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Under  another  clause  frequently  introduced  in  articles 
of  roup,  especially  in  the  sale  of  heritable  property,  it  is 
provided  that  the  subject  shall  be  exposed  **  during  the 
running  of  an   half-hour  sand-glass,   and  the  highest 
offerer  at  the  outrunning  thereof  preferred  to  the  pur- 
chase."    This   clause   has  become  a  mere  formality ; 
for  its  legal  construction  is,  not  that  the  glass  shall  be 
allowed  to  run  out  within  the  half-hour,  for  on  the  con- 
trary,  it  has  been  found  competent  for,   and  indeed 
the  duty  of  the  judge  of  the  roup,  by  laying  the  sand- 
glass on  its  side,  or  making  it  run  backwards,  to  prevent 
it  from  running  out,  so  long  as  there  appeared  offerers 
bidding  against  each  other,  (a)     Nay,  it  would  seem 
an  irregularity  sufficient  to  annul  the  sale,  if  the  glass 
were   allowed  to  run  out,  so  as   prematurely  to  stop 
the  competition.     Where  the  judge  of  the  roup,  for 
want  of  a  sand-glass,  made  use  of  his  watch,  and  in 
the  midst  of  the  competition  declared  the  sale  at  an  end, 
and  preferred,  as  the  last  bidder,  the  party  who  had  made 
the  last  offer,  immediately  before  the  expiration  of  the 
half-hour,  the  court  held  that  he  ought  to  have  managed 
the  watch  in  some  such  way  as  the  sand-glass  might  have 
been  ;  that  is,  he  ought  either  to  have  stopped  it,  or  set 
back  the  hands,  and,  therefore,  that  as  the  competition 
had  been  improperly  stopped  by  the  judge's  misappre- 
hension of  his  duty,  in  such  a  case  the  proceedings  at 
the  roup  were  irregular  and  could  not  have  effect,  (b) 

In  Scotland  it  was  established  by  a  statute  passed  in 
the  reign  of  Alexander  the  Second,  that  if  there  were 
no  moveables  of  the  debtor,  the  sheriff  should  give 
notice  to  him  to  sell  his  land  within  fifteen  days,  and  if 
he  failed,  they  should  be  transferred  to  the  creditor  in 
satisfaction  of  his  debt,  (c)  The  sale  for  a  price,  or, 
failing  a  sale,  the  transference  of  the  land  to  the  creditor, 
was  absolute  and  irredeemable.     By  a  statute  passed  in 

(a)  Fac.  Coll,  Burns,  Nov.  27th,  1807,  Diet.  v.  Sale,  App.  No.  4. 
(6)  lb.  (c)  Stat.  Alex.  IL  c.  24.     Ersk.  b.  2,  tit.  12,  §  2. 

VOL.  II.  R  R 
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1469,  a  power  of  redemption,  within  seven  years,  was 
given  to  the  debtor,  (a)  In  the  progress  of  time  this 
diligence  became  the  mode  of  effecting  a  redeemable 
transference  of  the  debtor's  property  to  his  creditor. 
It  was  executed  by  virtue  of  letters  issued  in  the  name 
of  the  king,  called  Letters  Executorial,  and  when  they 
were  directed  against  land  were  called  Letters  of  Ap- 
prizing. They  were  founded  upon  a  judgment  of  the 
Court  of  Session.  (6) 

This  species  of  execution  was  rendered  oppressive  to 
the  debtor,  for  his  creditor  drew  the  whole  rents  of  the 
estate  without  accounting  to  him.  It  was  unfair  to- 
wards the  creditors,  for  those  who  were  first  in  the  order 
of  time  carried  off  the  whole  funds  of  tfieir  debtor. 

The  first  of  these  grievances  was  remedied  in  1621, 
when  Parliament  declared  that  the  rents  drawn  by  ap- 
prizers  above  the  value  of  the  interest  of  their  debts, 
should  be  imputed,  pro  tanto^  in  discharge  of  the  prin- 
cipal sum.  (c)  The  other  grievance  was  remedied  by 
placing  all  apprizings  led  before,  or  after  and  within  a 
year  and  a  day  of  the  first  effectual  apprizing,  upon  an 
equal  footing,  as  if  one  apprizing  had  been  led  for  the 
whole.  The  first  effectual  apprizing  was  defined  to  be 
that  upon  which  the  first  feudal  right  was  completed  by 
sasine,  or  by  a  charge  to  the  superior  to  enter  the  ad- 
judger  as  vassal.  And  the  expense  of  the  first  effectual 
apprizing  was  made  a  common  burthen,  to  be  defrayed 
by  all  who  claimed  the  benefit  of  it.  (rf) 

At  a  subsequent  period,  on  the  suggestion  of  Lord 
Stair,  President  of  the  Court  of  Session,  the  l^slature 
adopted  another  form  of  execution.  Instead  of  letters  of 
apprizing  execution  against  land  was  to  proceed  by 
adjudication.  A  species  of  amicable  action  was  insti- 
tuted, in  which  the  debtor  appeared  as  defender  therein, 

(a)  Act,  1469,  c.  36.  (6)  1  BeU's  ComnL  701. 

(c)  Act,  1621^0. 6  and  7. 

{d)  See  the  SUtnte,  1661,  c.  62.     1  Bell's  Comm.  ib. 
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produced  the  title-deeds  of  the  estate,  and  concurred 
in  a  fair  trial  for  ascertaining  the  value  of  the  land ; 
and  in  setting  off,  to  be  adjudged  to  the  creditor,  sub- 
ject to  a  power  of  redemption,  a  quantity  of  lan3  equi- 
valent to  the  debt,  and  a  fifth  part  more,  in  consideration 
of  taking  land  for  money.  The  debtor  then  renounced 
the  possession  of  the  part  thus  adjudged  to  the  creditor, 
and  consented  to  the  transference,  under  a  power  of 
redeeming  within  five  years,  (a) 

If  the  debtor  by  withholding  his  concurrence'  did 
not  choose  to  take  the  benefit  of  the  new,  he  was  left  to 
all  the  evils  of  the  former  law.  With  this  view  the  ad- 
judication for  debt  contained  an  alternative  either  of  the 
adjudication  already  described,  called  a  special  adjudica- 
tion, or  a  general  adjudication.  In  the  latter,  there  was 
no  trial  of  the  relative  value  of  the  land  to  the  debt,  and 
no  allotment  of  a  precise  portion  to  the  creditor,  but  a 
general  and  indefinite  adjudication  was  pronounced 
for  the  principal  sum,  interest  and  penalty,  without  in- 
cluding, like  the  special  adjudication,  a  fifth  part  more. 
In  consequence  of  the  penal  nature  of  this  general  adjudi- 
cation, the  Legislature  extended  the  term  of  redemption 
to  double  the  time  allowed  in  the  special  adjudication.  (6) 

The  adjudication  was  a  form  of  execution,  and 
could  not  proceed  unless  the  debt  had  been  already 
constituted,  and  its  precise  amount  ascertained  by  a 
judgment,  or  by  a  legal  written  voucher.  The  sum- 
mons of  adjudication,  after  stating  the  debt  and  the 
debtor's  refusal  to  pay,  libels  on  the  Statute  of  1672, 
and  concludes,  Ist.  That  as  much  of  the  debtor's  estate 
as  may  be  equivalent  to  the  debt  and  interest,  and  a 
fifth  part  more,  as  accumulated  into  one  principal  sum 
at  the  date  of  the  decree  of  adjudication,  shall  be  adjudged 
to  the  creditor,  redeemably  in  security  and  payment  of 
the  debt;  and  that  the  creditor  shall,  for  that  purpose, 

{^a)  1  Bell's  Coram.  701.    Ersk.  b.  2,  tit.  12.  {b)  Act,  1672,  c.  19. 

rr2 
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appear,  produce  his  title-deeds,  consent  to  the  adjudica- 
tion, and  renounce  the  possession  :  or  2ndly.  That  a 
general  adjudication  of  all  and  sundry  the  lands,  &c. 
shall  be  made  to  the  creditor,  redeemable  on  payment 
of  the  sums  of  money,  penalty,  and  interest,  but  without 
any  addition  of  a  fifth  part  more.  Upon  this  summons 
the  debtor  is  cited  to  appear  and  defend  himself;  and 
the  action  proceeds  with  particular  forms  of  intimation, 
&c.  to  decree. 

The  alternative  conclusion  is  still  preserved,  although 
there  are  not  on  record  more  than  two  or  three  instances 
of  the  special  adjudication.  It  still  remains  the  unques- 
tionable privilege  of  the  debtor  to  elect  whether  he  will 
not  comply  with  the  requisition  to  produce  his  title- 
deeds,  and  consent  to  a  special  adjudication. (a) 

The  decree  pronounced  by  the  court,  adjudges  the 
lands,  &c.  to  the  creditor  redeemably,  and  orders  the 
superior  to  receive  him  as  vassal.  It  is  accompanied  by 
an  abbreviate,  or  abridged  statement  of  the  decree,  con- 
taining the  names  of  the  creditor  and  of  the  debtor,  the 
full  enumeration  of  the  subjects  adjudged,  and  the  words 
of  the  decree  of  adjudication ;  being  signed  (6)  by  the 
extractor,  it  is  within  sixty  days  of  its  date  recorded  in 
a  register  appointed  for  the  purpose.  If  the  recording 
has  not  been  made  in  due  time,  the  ordinary  has  been 
allowed  to  pronounce  a  new  decree  before  extract,  so  as 
to  enable  the  adjudger  to  record  within  the  sixty  days.(c) 

The  decree  of  adjudication  supplies  in  law  the  want 
of  a  voluntary  conveyance  from  the  debtor.  Where  the 
property,  though  of  an  heritable  nature,  does  not  require 
sasine  to  its  transmission,  it  is  fully  vested  in  the  ad- 
judger (redeemably)  by  the  decree  of  adjudication  alone. 
Where  the  property  is  feudal,  and  sasine  is  requisite, 

(a)  23rd  Dec.  1692,  1  Fount.  638.  Pedie,  13th  Dec.  1776.  1  Bell's 
Comm.  704.  (ft)  1  and  2  Geo.  4,  c.  38,  §  17. 

(c)  Seton  V.  Glass,  3rd  Jan.  1750,  Kilk.  18.  See  also  Tait'sRep.  Brown. 
373,  374. 
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the  right  of  the  adjudger  is  completed  by  sasine,  on  a 
charter  of  adjudication  from  the  superior ;  or  is  held,  as 
in  competition  with  other  adjudgers,  to  be  completed  by 
certain  steps  against  the  superior  refusing  a  charter,  (a) 

The  right  acquired  by  the  adjudger  is  redeemable. 
The  adjudger  may  be  redeemed  within  five  years,  if  the 
adjudication  be  special,  and  in  ten  years,  if  it  be  general. 
The  debt  may  be  extinguished  by  intromission  with  the 
rents  of  the  estate,  where  the  adjudger  has  entered  to 
possess  on  general  adjudication.  In  the  special  adjudi- 
cation, the  rents  are  applied  in  discharging  the  interest, 
and  the  debtor  must  pay  the  debt,  with  a  fifth  part  more, 
before  he  can  redeem  his  land.(ft) 

The  adjudger's  right  is  converted  from  a  redeemable 
security,  into  an  absolute  and  irredeemable  right  of  pro- 
perty, by  a  decree  of  declarator  of  expiry  of  the  legal. 
The  legal  is  an  elliptical  expression  for  the  legal  term 
of  redemption  ;  and  the  declarator  of  expiry  is  an  action 
before  the  Court  of  Session,  in  which  the  adjudging 
creditor  calls  on  the  debtor  to  exercise  his  right  of  re- 
demption, otherwise  to  have  it  judicially  declared  to  be 
foreclosed.  The  adjudger  may  be  required  by  the  debtor 
to  account  for  his  intromissions  with  the  rents,  so  as  to 
have  the  balance  ascertained,  on  payment  of  which  the 
land  may  be  redeemed. 

When  the  decree  of  declarator  has  been  pronounced 
in  absence,  it  has  been  considered  that  an  irregularity 
in  the  original  diligence  of  adjudication,  entitled  the 
debtor  to  open  up  the  decree  of  declarator ;  that  irre- 
gularity in  the  proceedings,  or  decree  of  declarator,  en- 
titled him  to  relief;  and  that  if  the  debt  were  paid  ofi*  or 
extinguished  within  the  legal,  he  would  be  relieved 
against  the  decree  of  declarator,  (c) 

Formerly,  by  the  mere  expiration  of  the  term  of  re- 

(a)  1  BcU'e  Comm.  704.  (b)  Baillic  v.  Wateon,  30th  June,  1737. 

(c)  Lwidalc  V.  Carmichael,  25th  Nov.  1794.     M'liCllan  v.  M'Crec,  2l8t 
JaD.  1806.    Aitken  v.  Aitken,  Jan.  1809. 
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demption,  the  right  of  the  creditor  became  absolute  and 
irredeemable,  except  in  cases  where,  on  equitable  grounds, 
the  debtor  was  still  permitted  to  redeem.  But  an 
opposite  doctrine  was  afterwards  sanctioned  by  a  deter- 
mination of  the  Court  of  Session.  It  has  been  solemnly 
held,  in  opposition  to  former  doubts,  and  notwithstanding 
the  dissent  of  two  learned  judges,  that  a  debtor  has  a 
right  to  redeem  at  any  time  previous  to  a  decree  of 
declarator  of  expiry  of  the  legal.(a) 

But  although  it  must  now  be  held  as  law,  that  the 
mere  expiration  of  the  legal  term  of  redemption  will  not 
be  sufficient  to  foreclose  the  debtor,  yet  an  adjudication, 
followed  by  charter  and  sasine,  and  forty  years'  possession 
subsequently  to  the  expiration  of  the  legal,  constitutes  a 
good  irredeemable  title  to  land.  (6) 

It  seems  to  have  been  held,  1st.  That  within  the  forty 
years  it  was  competent  to  prove  payment  or  satisfaction 
of  the  debt  within  the  legal ;  2ndly.  That  the  expiration 
of  forty  years  after  sasine,  saved  the  creditor  adjudger 
from  any  challenge  on  the  ground  of  objection  to  the 
sasine ;  and,  3rdly.  That  it  would  require  the  expiration 
of  forty  years  from  the  end  of  the  legal  term,  to  secure 
the  creditor  adjudger  from  all  challenge. (6) 

In  a  subsequent  case  in  1791,  the  judgment  proceeded 
on  the  assumption,  that  a  charter  of  adjudication,  with 
infeftment  and  possession  for  forty  years  after  expiration 
of  the  legal,  would,  without  a  decree  of  declarator,  have 
been  a  perfectly  good  title.  In  a  still  later  case,  in 
1809,  the  same  doctrine  was  delivered  as  law.  (c)  The 
doctrine  in  that  case  was,  "  That  it  must  now  be  con- 
sidered as  settled  law,  that  to  convert  an  adjudication 
into  an  irredeemable  right,  and  extinguish  the  right  of 

(a)  Campbell  v.  Scotland  and  Jack,  7th  March,  1794.      Robertson,  May 
10th,  1815,  3  Dow,  114. 

(b)  Gedd  v.  Baker,  KUk.  418.    Elchies'  Adjudication,  No.  28.    Anderson 
V.  Nasmyth,  3rd  March,  1758. 

(c)  Caitcheon  v.  Ramsay,  22nd  Jan.  1791-      Ormiston  v.  Hill,  Feb.  7th, 
1809. 
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the  reverser,  it  is  necessary  that  theadjudger  should  either 
obtain  a  decree  in  a  declarator  of  expiry  of  the  legal,  or 
regularly  invest  himself  with  charter  and  sasine  upon 
the  adjudication,  and  possess  thereon  for  forty  years/'(a) 

Every  creditor  who  obtains  a  decree  of  adjudication 
within  a  year  and  a  day  from  the  date  of  the  decree  pro^ 
nounced  in  that  adjudication  which  is  first  rendered 
complete,  is  entitled  to  share  equally  with  the  first 
adjudger. 

This  equalization,  or  pari  passu  preference  of  diligence 
against  land,  was  first  introduced  by  the  act  1661, 
c.  62. 

This  rule  was  applied  to  adjudications,  when  the  act 
1672,  c.  19,  substituted  that  form  of  diligence  for  ap- 
prizing. Several  legislative  provisions  for  lessening  the 
number  and  expense  of  adjudications  have  been  since 
introduced,  (b) 

The  statute  describes  the  first  efiectual  adjudication  to 
be  that,  upon  which  infeftment  shall  have  followed,  or 
the  first  exact  diligence  for  obtaining  the  same. 

The  doubts  and  difficulties  to  which  this  description 
gave  rise  were  removed  by  the  statute  33  Geo.  III.,  con- 
tinued by  54  Geo.  III.,  c.  137,  s.  11,  and  subsequent 
statutes.  It  is  declared  that  the  presenting  of  a  signa- 
ture in  Exchequer,  when  the  holding  is  of  the  crown, 
or  the  executing  of  a  general  charge  of  horning  against 
superiors  at  the  market  cross  of  Edinburgh,  and  pier 
and  shore  of  Leith,  when  the  holding  is  of  a  subject,  and 
recording  an  abstract  of  the  said  signature,  or  the  said 
charge,  in  the  register  of  abbreviates  of  adjudications, 
shall  be  held,  in  all  time  coming,  as  the  proper  diligence 
for  the  purpose  aforesaid. 

When  the  first  effect aal  adjudication  is  once  consti- 

(a)  See  Johnston  v.  Balfour,  June  7th,  1745,  I  Falc.  94,  4  Diet.  95. 
Spence  v.  Bruce,  Jan.  2l8t,  1807.     1  Bell's  Coram.  707. 

(6)  33  Geo.  3,  c.  74,  §  10  and  11 .  54  Geo.  3,  c.  137,  §  8  and  9.  1  Bell's 
Comm.  718. 
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tuted,  it  from  that  moment  becomes  not  merely  the  pri- 
vate diligence,  exclusively,  of  the  individual  who  uses  it, 
but  a  general  diligence,  in  which  every  creditor  who 
afterwards  adjudges  has  an  interest ;  therefore,  its  qua- 
lity of  "  effectual"  remains  to  complete  the  other  adju- 
dications, although  the  debt  upon  which  it  proceeds  may 
"have  been  paid  off,  and  the  adjudication,  of  course,  ex- 
tinguished as  an  individual  diligence,  (a) 

All  adjudications  which  are  prior  to  the  first  effectual, 
and  all  those  which,  being  posterior  to  it,  are  dated 
within  a  year  and  day  of  the  pronouncing  of  the  decree, 
are  to  be  brought  in  equally,  or  pari  passu.  (6) 

The  year  and  day  within  which  it  is  necessary  for 
every  adjudger  to  obtain  his  decree  of  adjudication  in 
order  to  entitle  him  to  rank  pari  passu^  begins  to  run, 
not  from  the  moment  of  completion  of  the  sasine,  or  of 
the  diligence  by  which  the  first  effectual  adjudication  is 
completed,  but  from  the  date  of  the  decree  of  adju- 
dication, (c) 

In  computing  the  term,  the  year  and  day  are  to  be 
reckoned,  not  by  the  number  of  days  which  go  to  make 
a  year,  but  by  the  return  of  the  day  of  the  next  year 
that  bears  the  same  denomination,  {d) 

The  publication  of  the  first  effectual  adjudication  is 
necessary,  in  order  to  give  full  effect  to  the  equalizing 
law.  It  takes  place  by  means  of  the  record  of  adju- 
dications, and  of  the  minute  book  and  rolls  of  the  Court 
of  Session,  which  are  printed  and  distributed. 

It  was  provided  by  the  33  Geo.  III.,  c.  74,  s.  10, 
**  That  the  Lord  Ordinary  officiating  in  the  Court  of 
Session,  before  whom  the  first  process  of  adjudication 

(a)  Street  t.  Earl  of  Northesk,  Dec.  13th,  1672,  2  Stair,  133.  See  also 
Stndton  v.  Bell,  Jan.  28th,  1676,  2  Stair,  407,  and  Nov.  4th,  1679,  2  Stair, 
704.     1  Bell's  Comm.  721. 

(6)  Forbes,  Dec.  2l8t,  1680,  Diet.  265. 

(c)  Ersk.  b.  2,  tit  12,  §  30.  Balfour  v.  Douglas,  July  4th,  1671,  Diet. 
238.    July  27th,  1678,  1  Fount.  12.     1  Bell's  Comm.  ib. 

(cO  Lady  Bangour  v.  Hamilton,  Jan.  26th,  1681,  Diet.  248. 
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against  any  estate  for  payment  or  security  of  debt  is 
called,  shall  ordain  intimation  thereof  to  be  made  in  the 
minute  book  and  on  the  wall,  in  order  that  any  other 
creditor  of  the  common  debtor,  &c.,  may  be  conjoined 
in  the  decree  of  adjudication/'  This  was  enforced  by 
a  declaration  of  absolute  nullity  if  the  intimation  were 
omitted,  saving  only  the  validity  and  order  of  rank- 
ing of  posterior  adjudgers.  But  by  the  54  Geo.  III., 
c.  137,  an  exception  was  introduced,  allowing  the  adju- 
dication to  be  brought  forward  again  in  more  unexcep- 
tionable form,  or  to  be  conjoined  with  any  other  subse- 
quent adjudication,  (a)  This  publication  of  the  first  ad- 
judication operates  as  an  admonition  to  the  other  cre- 
ditors to  secure  to  themselves  the  benefit  of  the  equalizing 
law,  by  having  their  adjudications  led  within  the  year. 

In  all  adjudications  beyond  the  year  and  the  day 
from  the  date  of  the  first  effectual  decree,  the  preference 
continues  to  be  according  to  their  priority. 

The  adjudication  may  be  objected  to  by  the  debtor 
himself,  in  order  to  prevent  the  adjudication  from  being 
converted  into  an  irredeemable  right  of  property,  or  by 
creditors,  the  debtor  being  bankrupt,  (b) 

The  objections  which  may  be  made  by  creditors  are 
either  those  which  would  annul  the  whole  adjudication, 
or  restrict  the  extent  of  the  claim  which  might  other- 
wise be  made  under  cover  of  the  heritable  security. 

When  the  defect  is  of  mere  form,  and  on  a  point  not 
essential  to  the  efficacy  of  the  diligenfce,  or  where  there 
IS  a  trifling  error  or  innocent  omission  respecting  the 
amount  of  the  debt,  or  an  error  in  the  calculation  and 
accumulation  of  the  sum,  the  objection  has  only  a  re- 
strictive effect,  converting  the  diligence  into  a  security. 
But  every  objection  to  the  debt  upon  which  the  dili- 
gence stands,  every  essential  defect  in  the  evidence  of 

(a)  54  Geo.  3,  c.  137,  $  9.     23  Geo.  3,  c.  18. 

(6)  Sinclair  and  Doull  V.  Earl  of  Caithness  and  Innes,  Dec.  8th,  1781, 

Diet.  268. 
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its  existence,  every  exorbitant  and  wilful  overcharge, 
every  defect  in  the  essential  parts  of  the  diligence,  as  in 
the  citation,  destroys  the  adjudication,  and  either  en* 
tirely  annuls  it,  or  restricts  the  extent  of  the  claim,  (a) 

If  more  than  one  debt  is  included  in  an  adjudication, 
the  several  debts  must  be  discriminated,  so  as  to  present 
several  separate  adjudications  and  distinct  decrees,  each 
complete  in  itself,  and  capable  of  standing  alone,  what- 
ever exceptions  may  be  competent  against  the  others 
which  are  combined  with  it. 

In  order  to  make  an  effectual  articulate  adjudication 
in  the  person  of  one  who  is  the  creditor  in  all  the  debts, 
there  ought  to  be  an  accumulation  of  the  debts  separately. 
An  adjudication,  in  which  were  included  several  debts 
not  separately  accumulated,  and  the  creditor  had  iUe- 
gaily  adjudged  for  a  fifth  part  more  of  the  sum  con- 
tained in  the  bill  by  which  that  debt  was  constituted, 
was  found  null.  (6) 

A  different  rule  prevails  where  the  adjudger  acts  only 
as  trustee  for  others^  The  adjudication  is  held  as  arti- 
culate for  each  debt  so  adjudged,  (c) 

There  may  be  objections  to  the  grounds  of  the  decree 
of  adjudication  and  to  the  warrants  of  the  decree.  Docu- 
ments of  debts,  bonds,  bills,  contracts,  assignations,  and 
decrees  of  constitution,  &c.,  are  called  the  grounds  of  the 
decree  of  adjudication.  General  and  special  chaises, 
and  other  preliminary  steps  of  proceedings,  are  called 
warrants  of  the  decree. 

As  adjudication  is  an  action  of  execution  merely,  and 
the  court  cannot  try  the  amount  of  the  debt,  or  admit  it 
to  the  proof,  the  debt  must,  therefore,  have  been  pre- 
viously constituted,  and  its  exact  amount  fixed,  either 
by  a  legal  written  document  or  voucher,  or  by  the 
judgment  of  a  competent  court.     It  must  be  precisely 

(a)  1  Beirs  Comra.  737. 

(6)  Creditors  of  Catrine  v.  Baird  of  Cowdam,  Dec.  l«t,  1738,  Kilk.  p.  3, 
Diet.  108.  W  lb.  Kilk.  p.  2.  1  Bell's  Comm.  738. 
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liquidated,  and  it  is  not  sufficient  that  there  is  merely  a 
rule  or  principle  fixec^  by  which  it  may  be  computed. 

By  a  liquid  document  is  understood  a  bond,  or  bill,  or 
other  obligation  in  writing.  If  it  bear  a  clause  of  in- 
terest, or  if  interest  be  due  ex  lege,  the  adjudication  may 
proceed  for  arrears  of  interest  without  constitution,  (a) 

The  debt  must  be  a  subsisting  debt  at  the  date  of  the 
adjudication,  (ft) 

A  decree  of  constitution  is  necessary  as  the  ground  of 
an  adjudication  in  all  cases  where  the  debt  is  not  li- 
quid ;  (c)  where  there  is  no  written  document  of  the 
debt ;  where  it  is  ambiguous,  or  dependent  on  a  con- 
dition ;  or  where  the  written  document,  though  existing, 
does  not  appear,  or  has  been  lost,  {d) 

Where  the  creditor,  though  his  debt  be  constituted  by 
written  voucher,  has  not  that  voucher  at  hand  to  pro- 
duce as  the  ground  of  his  adjudication,  and  has,  in  or- 
der to  supply  the  defect,  raised  an  action  for  constituting 
his  debt,  decree  will  be  allowed  to  pass,  reserving  all 
objections  to  the  debt  when  produced  in  ranking.  The 
production  of  the  evidence  in  the  ranking  will,  in  con- 
sequence of  this  reservation,  be  admitted  ;  but  the  adju- 
dication will  stand  only,  if  the  precise  amount  of  the 
debt  has  been  discerned  and  adjudged  for.  {e) 

The  warrants  of  the  decree  of  adjudication  may  be 
open  to  objections.  Thus,  where  the  debtor  succeeds  to 
property  without  having  made  up  titles,  the  special 
charge  is  the  only  mode  by  which  the  adjudger  connects 
his  debtor  with  the  land  to  be  adjudged.  It  must,  there- 
fore, charge  the  debtor  to  enter  to  the  person  last  infeft, 

(a)  PorteouB  v.  Sir  J.  Nasmith,  Feb.  4th,  1784,  affirmed  on  Appeal, 
April  4t1i,  1785.    Ferguson  v.  Robertson,  Feb.  20th,  1816,  Fac.  CoU.  99. 

{b)  1  Bell's  Comm.  739. 

(c)  Scott  Moncrieff  V.  Innes,  June  15th,  1821,  1  Shaw  and  Ball.  73. 

(rf)  Hay's  Creditors  v.  Fleming,  June  l7th,  1794,  Fac.  Coll.  282.  Bell's 
Cases,  49,  280.     1  Bell's  Comm.  741. 

(•)  lb. 
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and  in  that  particular  character  in  which  the  person 
charged  is  entitled  to  enter,  otherwise  it  will  not  avail 
the  creditor.  Thus,  a  charge  to  enter  heir  to  a  grand- 
father, when  the  fee  was  trul}^  vested  in  the  father  by 
the  last  infeftment,  is  null,  (a) 

Where  the  debtor  is  a  minor,  it  is  a  good  objection 
that  his  tutors  and  curators  were  not  charged  on  the  spe- 
cial charge,  (b) 

It  is  also  a  good  objection  that  the  special  charge 
was  blank  in  the  name  of  the  lands,  (c) 

If  no  special  charge  has  been  given^  it  cannot  after- 
wards be  supplied,  (rf) 

The  immediate  warrant  of  an  adjudication  is  a  bill 
presented  to  the  lord  ordinary  on  the  bills,  and  which 
lies  deposited  in  the  signet  office.  Errors  or  defects  in 
this  warrant  will  be  fatal  to  the  adjudication,  as  mis- 
nomers of  the  debtor,  errors  or  defects  in  warranting  the 
debt,  &c. 

It  is  not  necessary  to  produce  the  warrants  of  an  ad- 
judication after  the  expiration  of  twenty  years  from  the 
date  of  the  decree  of  adjudication.  But  the  ground 
of  the  adjudication  must  be  produced,  if  called  for,  any 
time  within  the  years  of  the  long  prescription,  (e) 

There  may  be  objections  to  the  adjudication  if  the  libel 
do  not  bear  the  alternative  of  a  general  and  special  ad- 
judication, {/)  unless  it  be  an  adjudication  in  security. 
If  the  error  of  pluris  petitio  be  rectified,  and  the  decree 


(a)  M'Neil  v.  Buchanan,  Feb.  7th,  1770,  Fac.  Coll.  41,  331.  1  Hailes, 
331,  Robertson  v.  Creditors  of  Robertson,  Jan.  3l8t,  1805.     1  Bell,  743. 

(6)  Maxwell  v.  Brown,  June  8th,  1737.     1  Bell's  Comm.  743. 

(c)  Hunter  v.  Hunters,  July  20th,  1742,  Elchies'  Adjudication,  No.  34, 
Notes,  p.  14.  Creditors  of  Sir  G.  Hamilton  v.  Boys,  June  5th,  1752,  Elciiies. 
voce  Adjudication,  n.  42,  Notes,  p.  15. 

{d)  Cunningham  v.  Reid,  June  30th,  1789. 

(e)  Inrine  of  Drum  v.  Earl  of  Aberdeen,  Feb.  28th,  1771,  Fac.  CoU.  247. 
Tait's  Cases,  5  Brown's  Sup.  465. 

(/)  1  Bell's  Comm.  744, 
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sought  and  obtained  only  for  the  sums  really  due,  the 
error  in  the  libel  will  be  no  nullity,  (a) 

Compensation  or  retention  will  avail  the  debtor  against 
adjudication,  where  instantly  verified,  and  will  entitle 
the  debtor  to  oppose  even  the  motion  for  intimation  in  a 
first  adjudication.  But  if  no  objection  is  stated  in 
the  course  of  the  proceedings,  the  objection  will  avail, 
not  by  injuring  the  adjudication  as  incorrectly  led,  but 
by  restraining  its  operation.  (6) 

Where  the  creditor  has  adjudged  for  payment,  in  a 
case  where  he  ought  to  have  adjudged  only  in  security, 
his  adjudication  will  not  be  available.  Thus,  if  the  debt 
be  illiquid,  or  future,  or  contingent,  he  cannot  adjudge 
for  payment,  (c) 

If,  however,  the  constitution  have  been  laid  for  a 
sum,  for  which,  though  it  cannot  be  instantly  proved, 
the  creditor  takes  decree,  reserving  all  objection  contra 
executioneniy  the  adjudication  will  be  good,  provided  in 
the  ranking  the  debt  can  be  supported  to  that  extent,  (d) 

No  lands  can  be  adjudged  which  are  not  the  property 
of  the  debtor. 

The  radical  right  of  a  trust  estate  is  in  the  truster, 
and  may  be  afi*ected  by  adjudication  against  him,  or 
against  his  heirs,  as  if  the  trust  had  never  been 
granted,  (e) 

In  cases  of  material  pluris  petition  or  culpable  neglect, 
the  adjudication  is  annulled ;  (f)  but  where  it  is  slighter, 
the  only  effect  is  to  reduce  the  adjudication  to  a  security 

(a)  Maxwell,  Kilk.  10. 

(6)  Duke  of  Qaeensberry's  Executors  v  Tait,  July  11th,  1817.  1  Bell's 
Comm.  744. 

(c)  M'Neil's  Creditors  v.  Saddler,  March  7th,  1794,  Diet.  122. 

(d)  lb. 

(e)  Ranking  of  Edderline,  Campbell's  Trustees  v.  his  Creditors,  Jan.  I4th, 
1801. 

(/;  Common  Agent  in  M'Kinnel's  Ranking  v.  Goldie,  June  9th,  1797. 
M'Neil  V.  Sadler,  March  7th,  1794.  M'Winnie  v.  Burton,  Feb.  4th,  1796. 
Edie  V.  Laird,  June  20th,  1797.  Common  Agent  in  Edderline,  June  1 7th, 
1801. 
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for  principal  and  interest,  without  expenses  or  penal- 
ties, (a) 

The  effect  of  this  equality  among  adjudgers  was,  that 
during  the  term  of  redemption  they  were  subject  to  the 
disadvantages  of  a  divided  possession.  The  action  of  ju- 
dicial sale  and  ranking  was  introduced,  by  which  a 
ci'editor,  holding  a  real  security  on  an  insolvent  estate, 
was  empowered  to  bring  it  to  public  sale,  and  to  have 
the  price  divided ;  (i)  and  an  apparent  heir,  in  case  of 
the  debtor's  death,  might  bring  it  to  sale,  whether  the 
estate  was  insolvent  or  not.  These  were  the  objects  of 
the  acts  1681,  c.  17,  and  1690,  c.  20,  as  to  bankrupt's 
estates,  and  of  the  act  1695,  c.  24,  as  to  sales  by  ap- 
parent heirs. 

The  action  was  originally  directed  merely  to  the  sale 
of  the  lands,  and  the  ranking  of  the  creditors  was  origi- 
nally carried  on  in  a  separate  action,  called  multiple- 
poinding.  Afterwards  the  summons  of  sale  contained 
a  conclusion  for  ranking  the  creditors  on  the  price,  with 
certification,  that  the  creditors  who  neglected  to  apply 
would  not  afterwards  be  allowed  to  challenge  the  sale  or 
the  division  of  the  price. 

In  order  to  compel  the  creditors  to  appear,  or,  at  all 
events,  disburden  the  estate  of  their  debts  if  they  did 
not  appear,  and  thus  secure  an  advantageous  sale  of  the 
property,  the  action  of  reduction-improbation  was  applied 
to  the  judicial  sale.  By  that  action  a  deed,  forged  and 
objectionable,  is  declared  null,  the  action  proceeding 
upon  an  allegation  of  forgery,  to  remove  which  the  deed 
must  be  produced  within  an  assigned  term,  under  the 
certification  of  the  forgery  being  held  as  proved.  The 
summons  affirmed  the  securities,  and  vouchers,  and  di- 
ligences of  all  the  creditors  to  be  false  and  forged,  and 
the  decree  of  certification  proceeding  thereon  operated 

(c)  Park  V.  Craig,  Nor.  16th,  1771,  Fac.  Coll.    Hart  v.  Nasmith,  July 
27th,  1775.    I  Bell's  Com.  745. 
(6)  2  Bell's  Com.  250. 
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as  a  complete  annulment  and  exclusion  of  all  rights 
which  had  not  been  produced.  The  necessity  of  this 
separate  action  of  reduction-improbation  was  taken  away 
by  act  of  sederunt,  and  it  now  makes  a  part  of  the 
combined  action  of  ranking  and  sale,  (a) 

The  apparent  heir,  in  a  sale  at  his  instance,  was  a 
trustee  for  all  the  creditors,  and  the  adjudication  ad- 
mitted them  all  to  the  pari  passu  preference,  provided 
the  decree  of  sale  was  pronounced  within  the  year. 
But  it  was  otherwise  in  a  sale  by  a  creditor.  He  was 
considered  not  as  a  trustee  for  the  other  creditors,  but 
as  prosecuting  his  diligence  for  his  own  benefit.  The 
sale,  at  the  instance  of  a  creditor,  was,  however,  after- 
wards put  on  the  same  footing  as  that  of  an  apparent 
heir.  By  act  of  sederunt,  made  in  execution  of  the 
powers  vested  in  the  court  by  the  statute  33  Geo.  III., 
c.  74,  a  decree  of  sale,  at  the  instance  of  a  creditor, 
operated  as  a  common  decree  of  adjudication  in  favour 
of  all  the  creditors  who  were  included  in  the  decree  of 
ranking,  (i) 

Insolvency  is  the  first  point  to  be  established  in  a  sale 
by  creditors,  and  even  the  consent  of  the  debtor  would 
not,  perhaps,  be  admitted  to  supply  the  want  of  it,  to 
the  exclusion  of  the  diligence  of  individual  creditors. 
But  in  a  sale  by  an  apparent  heir  it  is  not  a  subject  of 
enquiry,  (c) 

The  production  of  the  claims  against  the  debtor  is  en- 
forced by  the  conclusion  of  reduction-improbation,  con- 
tained in  the  summons  of  ranking  and  sale,  with  a  view, 
not  merely  to  the  question  of  insolvency,  but  to  secure 
purchasers,  and  to  effect  a  division  of  the  price.  A  term 
is  appointed  and  advertised  for  them  to  produce  their 
claims,  under  the  same  certification  as  in  a  reduction- 
improbation. 

In  ascertaining  the  bankruptcy,  by  the  comparison  of 

(a)  Act  of  Sederant,  Jan-  17th,  1756.     2  Bell's  Com.  252. 
(6)  lb.  July  nth,  1794.    54  Geo.  3,  c.  137,  §  10. 
(c)  Bell'a  Com.  256. 
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the  debts  and  funds,  the  rule  of  the  statute  is,  *'  That  a 
judicial  sale,  at  the  instance  of  creditors,  may,  in  all 
cases,  proceed,  where  the  interest  of  the  debts,  and  the 
other  annual  burdens,  exceed  the  yearly  income  of  the 
subjects  under  sale."  And  as  in  mercantile  bankruptcies 
the  creditors  have  an  option  of  selling  the  heritable  es- 
tate by  judicial  sale,  rather  than  by  voluntary  roup, 
under  direction  of  the  trustee,  it  is  provided  that  the 
sale  may  proceed  where  sequestration  has  taken  place, 
'*  without  other  proof  of  bankruptcy  or  insolvency."  (a) 

Besides  the  two  ordinary  forms  of  judicial  sale  by  cre- 
ditors and  by  the  heir,  there  is  another  intermediate 
sort,  called  a  judicial  cognition  and  sale,  in  which  the 
court  interposes  where  the  proprietor  is  a  minor  under 
puberty,  and  the  estate  is  so  involved  in  debt  that  there 
is  no  reasonable  grotiud  for  expecting  that  by  any  ad- 
ministration the  estate  can  be  preserved.  An  action  is 
raised  at  the  instance  of  the  pupil  and  his  tutors,  calling 
his  next  heirs  and  all  his  creditors,  and  concluding  that 
the  court  should  take  cognition  of  the  value  of  the  estate 
and  amount  of  the  debts,  and,  if  necessary,  authorize  the 
estate  to  be  sold.  The  whole  of  the  heritable  estate 
must  be  included  in  the  summons,  and  the  whole  per- 
sonal estate  set  forth,  that  cognition  may  be  taken  in 
proof  of  the  necessity.  After  due  inquiry  the  court  au- 
thorizes the  estate  to  be  sold,  the  price  to  be  paid  to  the 
creditors,  and  the  reversion,  if  any,  to  be  secured  for  the 
pupil.  (6) 

In  sales  by  creditors  the  pursuer  must  hold  a  real  se- 
curity on  the  subjects  to  be  sold,  that  is,  be  a  real  cre- 
ditor. It  was  the  object  of  this  process  to  benefit  those 
creditors  who  had  already  proceeded  so  far  as  the  common 
law  allowed  with  individual  diligenceu  There  is  nothing 
left  to  a  creditor  who  holds,  either  by  voluntary  deed 
or  by  adjudication,  a  real  security  on  the  lands,  but  to 
attempt  to  gain  possession  of  them.  This  being  frequently 

(a)  54  Geo.  3,  c.  137,  §  7.  (b)  2  Beirs  Com.  257. 
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ineffectual,  the  extraordinary  remedy  of  judicial  sale  is 
given  to  him.  (a) 

It  is  only  after  having  adjudged,  that  a  creditor  can 
raise  an  action  of  ranking  and  sale,  but  it  is  sufficient  if 
he  has  obtained  a  decree  of  adjudication,  although  there 
be  no  charge  or  infeftment.  (b) 

It  is  required,  in  a  sale  by  a  creditor,  that  he  should 
be  in  possession  of  the  estate.  This  requisite  is 
complied  with,  1st,  By  any  of  the  creditors  taking  na- 
tural possession  of  the  lands ;  or,  2ndly,  By  the  civil 
possession  of  an  action  of  mails  and  duties  against  the 
tenants  to  compel  them  to  pay  their  rents  to  the  cre- 
ditor who  pursues  it ;  or,  3rdly,  By  a  sequestration  of 
the  rents,  (c) 

In  sales  by  apparent  heirs  the  apparency  alone  is  a 
sufficient  title  to  pursue.  The  statute  1695,  c.  24,  de- 
clares, **  That  the  said  apparent  heir  may  bring  the  said 
estate  to  a  roup,"  &c. 

If  the  title  of  the  pursuer  of  the  sale  be  open  to  an  objec- 
tion, which  is  not  discovered  until  the  proceedings  have 
been  carried  on  some  time,  another  creditor,  whose  title  is 
unexceptionable,  may  adopt  the  action,  and  prosecute  it 
for  the  common  benefit.  A  sale  has,  accordingly,  been 
allowed  to  proceed  at  the  instance  of  another  creditor, 
where  a  nullity  in  the  original  pursuer's  title  has  been 
discovered,  (d) 

During  the  ranking  and  sale,  the  estate  is  seques* 
trated  for  the  security  of  the  rents,  and  the  proper  ma- 
nagement of  the  estate. 


(a)  Lermont  v.  The  Heirs  of  Lennont  of  Balcomy,  July  11th,  1699>  Diet. 
3096.    2  Bell's  Com.  258. 

(fi)  Newton  y.  Anderson,  Jan.  \729,  Diet.  16,115.  Creditors  of  Rohertson 
V.  His  Children,  Jidy,  1738.  Ouchterlony  v.  Sir  George  M'Kenzie  of  Grand- 
▼ille,  Feb.  7th,  1738,  Diet.  11,986.  Duke  of  Gordon  v.  M'Pherson,  Jan. 
27th,  1714,  Diet.  16,108. 

(c)  Stat  1681,  c.  17,  and  1690,  c.  20.    2  Bell's  Com.  258. 

(li)  Blackwood's  case,  July  1st,  1748,  Elchies,  Ranking  and  Sale. 
3  Bell's  Com.  260,  note  7. 

VOL.  n.  9  s 
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Sequestration  is  a  judicial  assumption  by  the  court  of 
the  possession  of  the  property,  in  consequence  of  such 
diligence  or  competition  as  will  affect  the  entire  right  of 
the  debtor  in  the  subject  sequestrated.  It  is  competent, 
therefore,  when  an  action  of  sale  is  in  dependence  at  the 
instance  of  creditors,  (a)  or  when  the  action  of  sale  is  by 
an  apparent  heir,  provided  there  be  insolvency,  (b) 

By  the  sequestration,  the  possession  and  adminis- 
tration of  the  accruing  rents  are  given  to  the  factor,  for 
the  benefit  of  those  whose  diligence  covers  the  estate, 
and  for  the  purpose  of  stopping  all  diligences  which 
might  otherwise  have  been  competent  against  the  right 
of  possession,  as  the  attachment  of  rents,  &c.  (c) 

The  application  for  sequestration  may  be  opposed  by 
the  owner  of  the  estate  denying  the  bankruptcy,  or  by 
creditors  in  possession,  or  by  any  one  having  an  interest 
to  keep  the  rents,  &c.,  open  to  diligence,  (d) 

In  the  interlocutor  awarding  sequestration,  the  court 
appoints  a  factor  to  manage  the  estate,  who  gives  secu- 
rity for  its  faithful  management  (e)  and  for  dividing  its 
produce  among  the  creditors  according  to  their  several 
interests.  To  obviate  the  prosecution  by  each  creditor 
of  his  own  separate  interests  to  the  prejudice  of  the 
general  interest,  a  common  agent  is  appointed,  whose 
duty  is  to  watch  over  the  interests  of  all  the  creditors, 
conduct  the  requisite  proceedings,  and  take  care  that 
proper  intimations  are  made,  the  proofs  of  value  fairly 
taken,  the  estate  brought  to  sale,  and  the  price  di- 
vided.(/) 

After  due  notice  is  given,  every  creditor  is  entitled  to 
vote,  by  himself  or  his  agent,   if  he  has  produced  his 

(a)  2  Bell's  Com.  263.  Patenon  t.  Anderson,  Nov.  I6th,  1764,  Did. 
3691. 

(6)  Blackwood,  Petitioner,  July  24th,  1781,  Diet.  14,349.  But  see 
Campbell,  June  15th,  1782,  Diet.  14,350. 

(fi)  2  Bell's  Com.  264. 

(i)  Graham  of  Balgowan  t.  Fraaer^  Feb.  13th,  1745,  Diet.  14,345. 

(«)  2  Beirs  Com.  264.  (/)  lb.  266. 
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ground  of  debt,  with  an  oath  of  verity  upon  the  same, 
(by  himself  if  in  Britain,  or,  if  out  of  the  country,  with 
an  oath  of  credulity  by  his  agent,)  twenty-four  hours,  at 
least,  previous  to  the  election.  The  election  should  be 
decided  by  a  majority  in  value,  exclusive  of  penalties 
and  bygone  or  current  interest,  unless  in  so  far  as  by- 
gone interest  has  been  accumulated  by  a  decree  of  adju- 
dication. In  computing  the  amount  of  such  debts  as 
consist  of  annuities  or  liferents,  they  are  to  be  estimated 
at  ten  years'  purchase  of  the  annuity  or  liferent. 

No  person  is  capable  of  being  elected  as  common  agent 
who  is  himself  one  of  the  creditors.  Being  a  conjunct  or 
confident  person,  with  respect  to  the  common  debtor,  is  a 
disqualification.  If,  after  his  appointment  as  common 
agent,  the  person  named  "  shall  act,  either  by  himself 
or  by  a  confidential  person  or  clerk,  as  private  agent  of 
any  creditor,  or  class  of  creditors,  or  of  the  common 
debtor,  in  any  manner  relative  to  the  ranking,  or  to  the 
division  of  the  price,  while  the  same  are  in  depend- 
ence before  the  court,*'  it  is  an  ipso  facto  disqualifi- 
cation, (a) 

There  is  also  a  committee  of  creditors  consisting  of 
three,  whose  appointment  was  introduced  by  the  Act  of 
Sederunt,  July  1 1th,  1794.  It  was  intended  they  should 
merely  exercise  a  superintendence  over  the  common 
agent,  (b) 

All  the  debtor's  property,  whether  of  doubtful  or  of 
clear  right,  must  be  exposed  to  auction,  either  together 
or  in  lots,  as  may  be  deemed  most  expedient,  (c) 

Proof  of  the  rental  and  value  of  the  estate  is  one  of  the 
first  steps,  as  well  to  ascertain  the  bankruptcy,  as  to  fix 
the  upset  price. 

A  proof  of  value,  with  all  the*  required  precautions, 
has  been  deemed  so  essential,  that  the  court  has  refused 

(a)  2  Bell's  Com.  267.  (P)  See  Act  of  Sederunt,  1794. 

(c)  Macpberson    v.    Tod,    Dec.    25th,    1784,   Diet.  13,363.      2  Bell's 
Com.  269,  70. 

ss2 
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to  allow  a  small  piece  of  ground,  which  gave  less  than 
£100  Scots  of  rent,  to  be  added  to  the  upset  price,  at  a 
value  agreed  on  both  by  the  debtor  and  by  the  cre- 
ditors, (a) 

In  order  that  the  feu  duties,  and  other  deductions 
from  the  rental  may  be  known,  and  that  in  the  pro- 
gress of  the  titles  any  defects  may  be  obviated,  the  pur- 
suers of  the  sale  should  have  possession  of  the  title 
deeds. 

The  price  is  fixed  at  the  number  of  years'  purchase, 
which  the  proof  fairly  entitles  the  court  to  take  as  the 
reasonable  value  to  be  put  upon  the  lands.  But  it  may 
happen,  that  the  price  has  been  fixed  too  high,  either 
from  ignorance  on  the  part  of  the  witnesses,  or  from  acci- 
dents between  the  fixing  of  the  price  and  the  sale,  which 
may  prevent  the  lands  from  selling  at  the  upset  price. 
The  statute  of  1690,  c.  24,  provided  only  one  remedy 
for  the  accident  of  a  purchaser  not  being  found,  which 
was,  to  divide  the  land  among  the  creditors  according  to 
their  respective  preferences  and  rights.  But  as  this  ex- 
pedient left  creditors  to  all  the  evils  of  the  common  law, 
the  court  acceded  to  the  only  proposal  which  could 
relieve  the  creditors,  viz.,  the  lowering  of  the  upset 
price.  (J) 

When  the  sale  is  allowed  on  the  report  of  the  lord  ordi- 
nary to  proceed,  a  warrant  is  issued  by  the  court  for  letters 
of  publication  to  pass  the  signet.  They  are  executed  at  the 
market  cross  of  Edinburgh,  and  pier  and  shore  of  Leith, 
and  the  interlocutor  of  the  court,  granting  warrant  for 
such  letters,  is  intimated  by  an  advertisement  in  the  Edin- 
burgh Gazette.  It  is  for  the  interest  of  the  creditors,  and, 
therefore,  the  practice,  although  not  required  by  law,  to 
advertise  the  sale  in  all  the  Edinburgh  newspapers, 
sometimes  even  in  the  English  newspapers,  and  in  news- 

(a)  Sale  of  Greenyards,  June  12th  and  15th,  1750,  Elchies,  Ranking  and 
Sale,  n.  19     2  Bell's  Com.  270. 

(b)  Hamilton  of  Wishaw,  July  8th,  1709,  2  Bell's  Com.  273. 
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papers  published  in  that  part  of  the  country  where  the 
lands  are  situated. 

In  the  articles  of  sale  it  is  stipulated,  that  the  highest 
offerer  is  to  be  bound  to  find  security  for  the  price,  with 
interest  from  the  term  of  entry,  within  thirty  days  after 
the  sale,  and  '  *  that,  in  case  the  highest  offerer  for  any 
of  the  said  lots  fail  to  find  caution  within  that  time,  then 
the  next  immediate  preceding  offerer  is  to  be  preferred 
to  the  purchase,  he  always  granting  bond,  with  a  suffi- 
cient cautioner,  for  payment  of  the  price  offered  by  him, 
in  terms  above  written,  within  thirty  days  after  the  fail- 
ure of  the  next  immediate  highest  offerer,  and  in  case  he 
likewise  fail  to  find  caution  within  the  limited  time, 
then  the  other  offerers  are  to  be  preferred  in  their  order, 
they  finding  caution,  without  prejudice  to  the  creditors, 
to  insist  against  the  several  offerers  for  the  surplus 
price  offered  by  them  respectively,  more  than  the  price 
offered  by  the  offerers  who  shall  find  caution,  as  also  the 
penalty  for  not  finding  caution,  intimation  being  always 
made  to  the  preceding  offerers,  on  the  several  offerers 
above  them  failing  to  find  caution,  and  that  within  ten 
days  after  the  purchase  has  devolved  upon  them  re- 
spectively." (a) 

If  no  such  article  were  inserted  in  the  conditions  of 
sale,  the  exposers  would,  upon  failure  of  the  highest  of- 
ferer to  pay  the  price  or  to  find  security  for  it,  be 
entitled  to  annul  the  sale,  expose  the  estate  again,  and 
claim  from  the  person  preferred  the  damage  caused  by 
his  breach  of  contract. 

Where  the  exposers  have,  under  this  stipulation  and 
within  the  prescribed  term,  intimated  to  the  second  of- 
ferer that  the  purchase  has  devolved  on  him,  from  that 
moment  the  second  offerer  has  a  complete  right  to  the 
purchase.  Where  the  exposer  made  no  demand  on  the 
second  highest  offerer,  but  the  latter  claimed  a  right  to 
the  purchase,  in  consequence  of  the  failure  of  the  highest ; 

id)  2  Bell's  Com.  374. 
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yet  as  the  exposers  had  made  no  demand  on  him  as  a 
second  bidder,  it  was  held  that  he  was  not  entitled  to 
insist  that  he  should  become  the  purchaser,  (a)  But  where 
the  common  agent  had  made  a  demand  on  the  preceding 
offerer,  a  different  judgment  was  pronounced.  (6) 

The  common  agent,  it  has  been  already  seen,  cannot 
become  an  offerer  at  the  sale,  (c) 

Security  is  accepted  for  the  price,  and  the  clerks  of 
session  are  responsible  if  they  take  a  person  who  is  not  at 
the  time  sufficient  for  the  price.  But  notwithstanding 
the  failure  of  the  cautioner,  and  the  inability  of  the  pur- 
chaser to  pay,  the  land  itself  continues  bound  to  the  cre- 
ditors until  the  price  is  paid  or  their  debts  discharged; 
The  statute  of  1621,  c.  17,  declares  the  sale  effectual 
only  upon  payment  of  the  price,  and  by  statute  1695, 
c.  6,  the  lands  are  declared  disburdened  of  the  price  onbf 
upon  payment  to  the  creditors,  or  upon  consignment. 
A  sale  does  not  purge  the  estate  of  the  debts  and 
diligences  affecting  it,  but  it  continues  burdened  with 
them  until  the  purchaser  makes  payment  of  the  price. 
Upon  the  purchaser  and  his  cautioner  failing,  the  cre- 
ditors are  entitled  to  sell  the  lands  again,  {d) 

The  creditors,  or  the  cautioner,  or  the  purchaser  him- 
self, may  require  that  the  price  should  be  consigned.  It 
is  declared  by  the  act  of  1695,  c.  6,  that  purchasers, 
after  a  year  from  the  decree  of  sale,  may  consign  the 
price  with  the  annual  rent  due  at  the  time  of  consig- 
nation, into  the  Royal  Bank,  the  Bank  of  Scotland, 
or  British  Linen  Company,  (c)  the  purchaser  being  freed 
from  his  obligation  by  intimating  the  consignation  to  the 

(a)  Walker  v.  Gavin,  Feb.  10th,  1787,  Diet.  14,193. 
(6)  Hannay  v.  Stothert,  July  ISth,  1788,  Diet.  14,194. 

(c)  York  Buildings  Company,  March  8th,  1793,  Diet.  13,367,  reversed 
on  Appeal,  8  Bro.  P.  C.  42.  4  Dow,  380.  2  Bell  a  Com.  318,  and  audio- 
rities  there  referred  to.    See  Brown,  589,  et  seq. 

(d)  Murray,  &c.  v.  the  Postponed  Creditors  of  Rae,  Nov.  27th,  1793, 
Diet.  13,343. 

(e)  54  Geo.  3,  c.  134,  §  6.    2  Bell's  Com.  276. 
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common  agent.  The  creditors  are  entitled,  at  any  time 
subsequent  to  the  term  of  payment,  to  insist  on  con- 
signation. 

By  statute  1695,  c.  6,  the  purchaser,  paying  the  price 
to  the  creditors  as  ranked,  or  consigning  it  in  terms  of 
law,  "shall  be  for  ever  exonerated;  and  the  security 
given  for  the  price  shall  be  delivered  up  to  be  cancelled ; 
and  the  lands  and  others,  purchased  and  acquired,  dis- 
burdened of  all  debts  or  deeds  of  the  bankrupt,  or  his 
heirs,  predecessors,  from  whom  he  had  right,  and  the 
bankrupt  or  his  heirs,  or  apparent  heir  or  creditors,  with- 
out exception  of  minority,  not  comparing  or  conceiving 
themselves  to  be  prejudged,  shall  only  have  access  to 
pursue  the  receivers  of  the  price  and  their  heirs,  and  re- 
serving to  the  minor  leased  his  relief  as  accords." 

The  right  conferred  by  a  judicial  sale  is  founded  upon 
an  irredeemable  decree  of  adjudication.  It  is  secured 
against  all  objection  on  the  part  of  the  debtor,  and  those 
deriving  right  from  him,  by  its  judicial  nature  as  a  de- 
cree, and  by  the  declarations  in  the  acts  of  Parliament 
which  establish  it ;  against  all  claims  of  creditors,  by 
the  extinction  of  the  real  securities,  and  by  the  decree 
of  certification,  which,  to  the  effect  of  securing  the  pur- 
chaser, holds  every  debt  not  produced  to  be  false  and 
forged  ;  and,  finally,  against  any  claim  of  eviction  from 
other  quarters,  by  the  warrandice  of  the  conveyances  to 
the  debts  of  the  creditors,  and  the  consequent  right  of 
recalling  from  each  the  sum  paid  to  him.  This,  says 
Mr.  Bell,  comprehends  all  the  circumstances  of  extraor- 
dinary security  which  the  purchaser  enjoys  from  this 
sort  of  title,  (a) 

A  judicial  sale  gives  no  protection  against  the  claims 
of  third  parties  whose  right  is  not  derived  from  the  bank- 
rupt, and  who  were  not  parties  in  the  action  of  sale,  (b) 

(a)  2  Bell's  Com.  278. 

(b)  Erak.  b.  2,  tit.  12,  J  63.    Urquhart  of  Meldrum  v.  Officers  oi  Stote, 
&c.,  July  28th.  1763.  Diet.  9919- 


632  CONFLICT  OF  LAWS. 

If  any  claim  arose  invalidating  the  right  of  the 
bankrupt,  the  purchaser  would  be  entitled  to  sus- 
pend the  payment  of  the  purchase  money  until  he  were 
relieved  from  it.  (a) 

The  right  of  the  bankrupt,  and  of  all  those  claiming 
under  him,  is  barred  by  the  judicial  decree,  by  the  pro- 
ceedings in  the  action  upon  which  the  decree  proceeds, 
and  by  the  declarations  of  the  statutes  establishing  it.  (Jb) 

In  ordinary  cases  a  decree  in  absence  may  be  opened 
upon  paying  the  expense  of  the  former  proceedings, 
but  the  law  gives  a  decree  of  sale  this  peculiar  effect, 
that  although  it  be  pronounced  in  absence  of  the  debtor, 
and  of  those  deriving  right  from  him,  it  shall  be  secured 
against  all  challenge,  '^the  bankrupt,  or  his  heirs,  or  ap- 
parent heirs,  or  creditors,  without  exception  of  minority, 
not  comparing  or  conceiving  themselves  to  be  pre- 
judiced, only  having  access  to  pursue  the  receivers  of 
the  price  and  their  heirs,  and  reserving  to  the  minor 
leased  his  relief  as  accords."  (c) 

As  the  law  considers  that  the  intimations  which  it 
has  enjoined  prevent  any  injury  being  sustained  in  con- 
sequence of  the  effect  which  it  thus  gives  to  the  de- 
cree of  sale,  that  effect  is  withheld,  when  there  has  been 
any  fundamental  defect  in  this  respect. 

The  purchaser  is  bound  to  see  that  the  proceedings 
are,  at  least,  ex  fade  regular  and  unobjectionable. 

He  is  protected  against  the  creditors  of  the  bank- 
rupt by  the  decree  of  certification,  not  only  against 
all  latent  claims  from  creditors,  but  against  all  who  have 
not  appeared. 

A  decree  of  sale,  guarded  by  a  previous  decree  of  cer- 
tification, is  absolutely  effectual  and  irrevocable,  unless 
there  have  been  circumstances  of  connivance  or  of  inte- 
rested conduct  on  the  part  of  the  purchaser,  (d) 

(a)  2  Bell's  Com.  278. 

(b)  Dundas  v.  Lord  BoUo,  Nov.  9th,  1739f  Elcbies,  Ranking  and  Sale,  n.  5. 
(e;  Act,  1695,  c.  6. 

(4)  Mortimer  v.  Hay  of  Mountblairy,  Not.  1757.    2  Bell's  Com.  280. 
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The  purchaser  is  not  protected  against  claims  of  evic- 
tion £pom  a  third  party,  whose  right  is  preferable  to  that 
of  the  bankrupt.  He  takes  the  rights  but  no  greater  right 
than  that  of  the  bankrupt  himself.  His  only  security  is  in 
the  accuracy  of  his  search  of  the  records  and  exami- 
nation of  the  title  deeds,  and  in  the  obligation  of  war- 
randice contained  in  the  conveyances  from  the  cre- 
ditors. 

In  the  absence  of  any  special  condition,  he  is  entitled, 
upon  discovering  any  defect  in  the  titles  of  the  estate, 
or  any  ground  of  eviction,  to  withhold  the  payment  of 
the  price.  The  only  other  ground  of  security  is  warran- 
dice by  the  creditors  to  the  amount  of  their  dividends. 

The  Act  of  Sederunt,  31st  of  March,  1685,  regulates 
the  conveyance  by  the  creditors  to  the  purchaser,  and 
the  extent  of  the  warrandice  implied  by  it. 

The  creditors  preferred  are  required  to  make  over 
their  debts  and  diligences  to  him  upon  payment,  in  cor- 
roboration of  the  purchase,  with  absolute  warrandice  to 
the  extent  of  the  sums  received  by  them  out  of  the  price. 
By  this  obligation  the  creditors  become  liable,  if  the 
lands  should  be  evicted  from  the  purchaser,  to  restore 
these  sums  to  him,  with  interest  from  the  date  of  the 
sentence  of  eviction. 

A  creditor  who  claims  a  share  of  the  price  of  lands 
sold  by  an  apparent  heir  is  required  to  obtain  a  decree  of 
constitution  of  his  debt  before  drawing  his  dividend. 
In  a  single  adjudication,  a  previous  decree  of  consti- 
tution is  necessary,  if  the  debt  be  not  liquid,  but  it  has 
been  thought  that  as  ranking  and  sale  is  a  general  ad- 
judication for  every  creditor  whose  claim  is  duly  entered 
and  sustained  in  the  ranking,  (a)  it  was  not  necessary  to 
constitute  each  creditor's  debt  separately.  (6)  But  the 
court  held  this  to  be  necessary,  (c) 

(a)  54  Geo.  3,  c.  137,  §  10.  {h)  2  Bell's  Com.  p.  281. 

(e)  Scott  Moncrieff  V.  Innes,  June  16th,  1821. 
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The  warrandice  does  not  resemble  that  of  the  seller 
of  au  estate.  It  merely  imports  that  the  purchaser  shall, 
for  his  iademnificatiouy  recover  from  the  creditors  what 
they  have  received  of  the  price. 

The  purchaser  is  entitled  to  have  warranted  to  him 
every  thing  described  in  the  judicial  rental  as  part  of 
the  lands.  If  he  is  deprived  of  any  part  included  in 
that  description,  he  is  entitled  to  a  proportionate  de- 
duction, (a) 

In  judicial  sales,  the  purchaser  is  to  trust  to  no  state- 
ment that  may  be  held  out  of  value,  or  of  peculiar  ad- 
vantages. He  is  bound  to  examine  every  thing  himself, 
and  to  proceed  only  upon  the  information  which  he  so 
acquires.  The  measurements  and  values  stated  in  the 
rental  are  intended,  not  as  grounds  of  warrandice,  or 
as  conveying  information  to  the  purchasers,  but  as  data 
to  the  court  in  deciding  upon  the  question  of  bank- 
ruptcy, and  in  fixing  the  upset  price,  (b) 

A  measurement  entering  into  the  description  of  the 
lands  has  been  held  to  be  a  bounding  description.  But 
a  measurement  which  is  merely  spoken  of  in  the  ad- 
vertisements, or  which  appears  upon  a  plan  or  survey 
of  the  estate,  is  to  be  considered  only  as  intended  to  give 
information  of  the  probable  extent  of  the  estate :  or  as  a 
mere  relation  of  apparent  advantages,  which  the  pur- 
chaser is  not  entitled  to  consider  as  a  condition,  or  as 
relieving  him  from  the  obligation  to  satisfy  himself  by 
his  own  inquiries,  (c) 

If,  in  the  description,  the  lands  are  stated  as  a  forty- 
shilling  land  of  old  extent,  or  as  of  £400  valued  rent, 

(a)  Wilson  v.  Sir  J.  Campbell,  Nov.  14th,  1764,  Diet.  13,330. 

(b)  Hay  of  Drammelzier's  Case,  July  20th,  1697,  Diet.  13.32S.  Coatts 
V.  Creditors  of  Halgreen,  Jan.  13th,  1725,  Diet.  13,328.  Creditors  of 
Cockpen,  Dec.  22nd,  1732,  Diet.  13,329.  Wilson  v.  Creditors  of  Sir  J. 
Campbell,  Nov.  14th,  1764,  Diet.  13,330.  Infj^lis  v.  Dempster,  June  27th, 
)788,  Diet.  13,335. 

(c)  Hanway  v.  Cred.  of  Bargalay,  Jan.  26th,  1785,  Diet.  13,334.  2  Bell's 
Com.  284. 
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or  generally  as  sufficient  to  afford  a  freehold  qualifica- 
tion ;  the  purchaser  would  appear  to  have  no  right  to 
iBsist  on  a  warrandice  to  that  extent.  He  must  himself 
ascertain  whether  this  advantage  is  really  attached  to 
the  purchase,  (a) 


SECTION  III. 

SALES  BY  AUCTION  AND  JUDICIAL  SALES   UNDER   THE    LAW 

OF    ENGLAND. 

Sales  by  auction. — General  Principles. — Puffing. — ^Meaning  of  the  expres- 
sion, "  without  reserve." — Sales  under  decrees  of  courts  of  equity. — 
Substitution  of  another  purchaser. — How  far  purchaser  affected  by  irre- 
gularity in  the  proceedings  in  which  the  decree  obtained. — In  what  cases 
he  can  procure  purchase-money  to  be  applied  in  discharging  incum- 
brances.— ^When  the  sale  is  complete. — Proceedings  to  confirm  the 
master's  report. — Purchaser  refusing  to  complete  the  purchase,  and  con- 
sequences.— Opening  biddings. — Control  exercised  by  the  court  over  the 
Sale. 

It  has  been  seen  that  the  civil  law  treated  the  vendor's 
employment  of  a  puffer  as  a  fraud  on  the  good  faith  of 
the  contract  by  which  the  vendor  agrees  to  sell  the 
property  to  the  highest  bidder.  This  doctrine  was  at 
one  period  adopted  by  the  law  of  England.  (6)  The  legis- 
lature has»  however,  by  exonerating  them  from  the  duty 
it  imposed  on  auctions,  sanctioned  those  sales  by  auction 
in  which  the  owner,  or  any  other  person  on  his  behalf, 
buys  in  the  same,  without  fraud  or  collusion ;  (c)  pro- 
vided notice  be  given  in  writing  (rf)  to  the  auctioneer 

(a)  2  Bell's  Cora.  284. 

(b)  Bexwell  v.  Christie,  Cowp.  395. 

(c)  19  Geo.  3,  c.  56,  §  12.  (rf)  28  Geo.  3,  c.  37,  $  20. 
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before  bidding,  signed  by  the  owner  and  the  person  in- 
tended to  be  the  bidder,  of  the  latter  being  appointed 
by  the  former,  and  having  agreed  accordingly  to  bid  at 
the  sale  for  his  use  ;  and  provided  the  delivery  of  such 
notice  be  verified  by  the  oath  of  the  auctioneer,  as  also  the 
fairness  of  the  transaction,  to  the  best  of  his  knowledge. 

It  became,  therefore,  settled  by  decision,  that  a  bidder 
may  be  privately  appointed  by  the  owner  to  prevent  the 
estate  being  sold  at  an  under-value ;  and  that  if  there 
were  real  bidders  at  a  sale,  it  must  be  supported,  al- 
though the  bidding  immediately  preceding  the  pur- 
chaser was  fictitious  ;  (a)  and  that  where  public  notice 
has  been  given  the  contract  will  be  binding  on  the 
purchaser,  although  there  was  no  contest  between  real 
bidders,  but  the  bidding  was  only  between  the  purchaser 
and  the  person  employed  to  bid.  (b) 

It  has  been  considered  as  a  consequence  resulting 
from  these  authorities,  that  the  rule  would  be  the  same, 
even  where  public  notice  had  not  been  given,  provided 
the  bidder  was  appointed  only  to  protect  the. vendor's 
interest,  (c) 

But  where  a  person  is  employed,  not  for  the  bond  fide 
purpose  of  preventing  a  sale  at  an  undervalue,  but  in 
order  to  take  advantage  of  the  eagerness  of  bidders  to 
screw  up  the  price,  that  will  be  deemed  a  fraud,  {d) 

If  the  estate  be  advertised  to  be  sold  without  reserve^ 
the  sale  would  be  void  against  a  purchaser,  if  any  person 
were  employed  as  a  puffer,  and  actually  bid  at  the 
sale,  (e)  The  plain  meaning  of  the  words  without 
reserve  in  a  particular  of  sale,  is,  that  no  person  will  be 
employed  to  bid  on  behalf  of  the  vendor  for  the  purpose 

(a)  3  Ves.  625  n.    Twining  v.  Morris,  2  Bro.  C.  C.  326.    6  T.  R.  643. 
3  T.  R.  93,  95.     Smith  v.  Clarke,  12  Ves.  477. 
(6)  Oldfield  V.  Round,  5  Ves.  508. 

(c)  1  Sugd.  Vend,  and  Pur.  26. 

(d)  See  12  Ves.  483.      Fitzgerald  v.  Forster,  July  31st,  1813,  1  Sugd. 
Vend,  and  Pur.  27. 

(>)  Meadows  v.  Tanner,  5  Madd.  34. 
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of  keeping  up  the  price ;  and  that  the  vendor  could 
have  no  claim  to  the  aid  of  a  court  of  equity,  to  enforce 
a  contract  against  a  purchaser,  into  which  he  might 
Jiave  been  drawn  by  the  vendor's  want  of  faith. 

On  the  other  hand,  if  a  purchaser  by  his  conduct 
deter  other  persons  from  bidding,  the  sale  will  not  be 
binding,  (a) 

In  England,  the  lands  of  the  debtor  are  not  sold 
under  any  execution  issued  gainst  them  on  judgments 
obtained  against  him  in  courts  of  law,  but  the  creditor 
merely  receives  and  holds  a  moiety,  or,  in  some  cases, 
the  whole  of  the  debtor's  lands,  until  the  debt  is  dis- 
charged out  of  their  rents  and  profits. 

The  sale  of  lands  takes  place  under  the  decrees  of  the 
courts  of  equity.  These  sales  are  not  subject  to  the 
auction  duty,  (ft) 

It  is  not  required  that  any  notice  should  be  given,  pre- 
viously to  the  sale  of  an  estate  under  a  decree,  of  the 
vendor's  intention  to  buy  in  the  estate  if  a  particular 
price  be  not  bid  for  it.  But  where  a  fraud  is  com- 
mitted on  the  purchaser,  by  puffing  at  the  sale,  it  inva- 
lidates a  sale  under  a  decree,  no  less  than  that  which 
takes  place  by  auction  under  similar  circumstances. 
The  court  will,  however,  in  a  proper  case,  authorize  a 
bidding  to  be  reserved,  and  to  be  made  one  of  the  con- 
ditions of  sale,  (c) 

It  will  also  discharge  the  purchaser,  and  substitute 
any  other  person  in  his  stead,  provided  such  person 
pays  in  the  money,  and  an  affidavit  is  made  that  there 
is  no  under-bargain.  (d) 

If  the  purchaser  resell  at  a  profit  behind  the  back  of 
the  court,  before  his  purchase  is  confirmed,  the  second 
purchaser  is  considered   a  substituted  purchaser,    and 

(a)  Fuller  v.  Abrahams,  3  Brod,  and  Bing.  116.    S.  C.  6  Moore,  316. 

(b)  19  Geo.  3,  c.  56,  §  13. 

(e)  Jenroise  v.  Clarke,  1  Jac.  and  Walk.  389.    Rigby  v.  M'Namara,  6  Ves. 
515.    Vale  v.  Davenport,  ib.  615. 
Cd)  1  Sugd.  Vend,  and  Pur.  57- 


639  COlfPLICT   OP   LAWS. 

muBt  pay  the  additional  price  into  court  for  die  benefit 
of  the  estate,  (a) 

The  purchaser  can  make  no  objection  to  tbe  sale, 
because  more  of  an  estate  is  sold  than  is  necessary  fo^ 
the  purposes  of  the  trust,  by  virtue  of  which  the  decree 
was  made,  for  the  decree  is  a  sufficient  security  to  him. 
But  if  the  decree  were,  that  the  master  should  sell 
Greenacre,  and  he  sells  Blackaere,  an  objection  to  the 
^le  would  be  valid ;  (b)  although  it  has  been  stated  as 
a  general  rule,  that  a  purchaser  shall  not  lose  the  benefit 
of  his  purchase  by  any  irregularity  in  the  proceedings  in  a 
cause,  (c) 

If  a  decree  be  obtained  by  fraud,  it  may  of  course 
be  relieved  against ;  ((£)  and  it  has  been  said  that 
a  purchaser  is  bound  to  see  that,  at  lea^  as  far  as  ap- 
pears on  the  face  of  the  proceedings  before  the  court, 
there  is  no  fraud  in  the  case,  (e)  But  it  is  a  settled 
maxim  that  persons  purchasing  under  decrees  of  the 
court  are  bound  to  see  that  the  sale  is  made  according 
to  the  decree.  (/) 

A  person  having  a  legal  lien,  as  a  judgment-creditor 
not  coming  in  under  the  decree,  would  not  be  bound 
by  it,  and  might  proceed  against  the  purchaser,  unless 
he  obtained  a  legal  interest  over-reaching  the  lien  ;  in 
which  case,  the  claim  being  merely  in  equity,  the  court 
would  protect  the  purchaser  buying  under  its  decree, 
or  rather  would  not  lend  its  aid  to  the  judgment-creditor 
against  him.  (g) 

In  sales  by  auction  or  private  agreement,  the  contract 

(a)  1  Sugd.  Vend,  and  Pur.  57. 

(6)  Lutwych  v.  Winford,  2  Bro.  C.  C.  248. 

(c)  Lloyd  V.  Johnes,  9  Ves.  37.  Curtis  v.  Price,  12  Ves.  89.  Bennett  r. 
Hunill,  2  Scho.  and  Lcf.  56fl.  Burke  v.  Crosbie,  1  BaU  and  Beat,  i^, 
Ldghtbume  y.  Swift,  2  BaU  and  Beat.  207.  Baker  y.  Morgan,  2  Dow,  526. 
Mullins  y.  Townsend,  2  Dow  and  Clark,  430. 

(d)  Kennedy  y.  Daly,  1  Scho.  and  Lef.  355.    Gifiard  y.  Hort,  ib.  386. 

(e)  Gore  y.  Stacpoole,  1  Dow,  30. 

(/)  Colclough  y.  Sterum,  3  Bligh's  App.  Cas.  181. 
(p)  Barrett  y.  Blake,  2  Ball  and  Beat.  354. 
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is  complete  when  the  agreement  is  signed ;  but  a  dif- 
ferent rule  prevails  in  sales  before  a  master  ;  the  pur- 
chaser is  not  considered  as  entitled  to  the  benefit  of  his 
contract,  until  the  master's  report  of  the  purchaser's 
bidding  is  absolutely  confirmed. 

The  purchaser  must  first  procure  a  report  from  the 
master,  of  his  being  the  best  bidder  for  the  lot  he  has 
purchased.  After  the  report  is  filed,  and  an  ofiice-copy 
of  it  taken  by  the  purchaser,  he  must  apply  to  the  court 
by  motion,  of  which  no  notice  need  be  given,  that  the 
purchase  may  be  confirmed.  Upon  this  application, 
the  order  will  be  confirmed  nisi ;  that  is,  unless  cause  be 
shown  against  the  same  in  eight  days  after  the  service. 
The  purchaser  must  procure  an  office  copy  of  this  order 
from  the  register.  If  no  cause  be  shown  within  the 
eight  days,  the  purchaser  must  apply  to  the  court  to 
confirm  the  report  absolutely,  which  will  be  done  of 
course  on  an  affidavit  of  the  service  of  the  order,  and  a 
certificate  of  no  cause  having  been  shown,  (a)  The 
expense  of  these  several  proceedings  to  confirm  the 
report  is  borne  by  the  purchaser.  If  he  be  served  with  a 
motion  to  open  the  biddings,  he  cannot  regularly  pro- 
ceed to  confirm  his  report  absolutely.  (6) 

If,  after  having  obtained  the  order  nisiy  the  purchaser 
neglect  to  confirm  the  order,  the  vendor  himself  may 
make  the  motion,  (c) 

The  bidder  not  being  considered  as  the  purchaser 
until  the  report  is  confirmed,  is  not  liable  to  any  loss 
by  fire  or  otherwise,  which  may  in  the  meantime  happen 
to  the  estate ;  (d)  nor  is  he,  until  the  confirmation  of 
the  report,  compellable  to  complete  his  purchase ;  (e) 
but  upon  the  report  being  confirmed,  he  will  be  com- 
pelled to  carry  the  contract  into  execution,  (f) 

(a)  1  Sagd.  Vend,  and  Pur.  59. 

(b)  Vanrittart  v.  Collier,  2  Sim.  and  Stu.  60S. 
(e)  Chiningworth  y.  ChiUingwortli,  1  Sim.  291. 

{d)  Ex  parte  Minor,  11  Ves.  559.    13  Yes.  518.    1  Jac.  and  Walk.  639. 

(«)  Anon.  2  Yes.  jun.  335. 

(/)  Barker  v.  Holford  and  Egginton  v.  Flayel,  2  Anstr.  344,  cited. 
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If  the  purchaser  neglect  to  complete  his  purchasei 
the  practice  is,  to  confirm  the  report,  and  then,  if  the 
purchaser  is  supposed  to  be  responsible,  to  get  an  order 
to  inquire  whether  the  party  can  make  out  a  good  title, 
and  if  he  can,  to  obtain  an  order  upon  the  purchaser  to 
complete  his  purchase  ;  (a)  but  if  the  purchaser  is  un- 
able to  complete  his  purchase,  then,  on  the  report  being 
confirmed,  it  is  moved  to  discharge  him  from  the  bid- 
ding, and  notice  of  this  motion  must  be  given  to  the 
purchaser,  (ft) 

When  the  report  is  absolutely  confirmed,  the  pur- 
chaser is  entitled  to  a  conveyance  on  payment  of  the 
purchase-money,  and  may,  after  giving  notice  of  his 
intention,  apply  to  the  court  for  leave  to  pay  his  purchase- 
money  into  the  bank,  and  to  be  let  into  possession  of  the 
estate  ;  but  this  application,  of  course,  should  not  be 
made  until  the  title  be  approved  of.  When  the  money 
is  paid  according  to  the  order,  the  purchaser  must,  at 
his  own  expense,  obtain  a  certificate  of  the  payment 
of  it.  (c) 

If  the  estate  be  subject  to  an  incumbrance,  which 
appears  upon  the  report,  the  purchaser  may,  after  ginng 
notice  of  his  intention,  apply  to  the  court  for  leave  to 
pay  off  the  charge,  and  to  pay  the  residue  of  the  pur- 
chase-money  into  the  bank.  But  where  an  incumbrance 
on  the  estate  does  not  appear  on  the  report,  and  any  of 
the  parties  refuse,  or  are  incompetent  to  consent,  a  pur- 
chaser cannot  apply  any  part  of  his  purchase-money  in 
discharge  of  the  incumbrance,  though  perhaps,  if  the 
parties  be  all  competent  to  consent,  and  do  consent,  it 
may  be  done,  (d) 

In  a  case  where  there  was  error  in  the  decree  under 
which  the  estate  was  sold,  the  purchaser  was  discharged. 


(a)  2  FowL  Pract.  318,  326.     1  Sugd.  Vend,  and  Pur.  61. 

(ft)  Cunningham  v.  Williams,  2  Anstr.  344.     1  Sugd.  Vend,  and  Pur.  61. 

(c)  1  Sugd.  Vend,  and  Pur.  ib. 

(d) V.   Stretton,   1  Ves.  jun.  266.      1   Sugd.   Vend,  and  Pur. 

61. 
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upon  motion  irom  his  purchase,  although  the  parties 
were  proceeding  to  rectify  it.  (a) 

If  an  estate,  directed  to  be  sold  by  a  master,  is  sold 
by  private  contract,  or  in  any  other  manner  contrary  to 
the  order  of  the  court,  and  not  actually  conveyed  to  the 
purchaser,  the  court  will  not  take  notice  of  the  sale,  but 
will  direct  the  estate  to  be  sold  before  the  master  accord- 
ing to  the  decree,  (b)  And  a  person  who  has  notice  of 
the  decree  cannot  be  advised  to  purchase  the  estate 
unless  it  be  sold  before  the  master  ;  (c)  and  the  money 
should  be  paid  into  court,  and  not  to  the  party,  (d) 

If  an  estate  be  sold  contrary  to  the  order  of  the  court, 
and  the  purchaser  had  notice  of  the  decree,  he  will  have 
no  remedy ;  but  if  he  bought  without  notice,  he  may 
recover  at  law  for  breach  of  the  agreement,  (c) 

A  sale  before  a  master  is  not  within  the  statute  of 
frauds,  and  after  confirmation  of  the  master's  report  of 
the  best  purchaser,  the  sale  will  be  carried  into  effect, 
even  against  the  representative  of  the  purchaser,  although 
he  did  not  subscribe ;  the  judgment  of  the  court  taking 
it  out  of  the  statute,  (f) 

As  a  purchaser  under  a  decree  does,  by  the  act  of 
purchase,  submit  himself  to  the  jurisdiction  of  the  court, 
he  may,  if  he  obtain  possession  of  the  estate  before  the 
contract  is  completed,  be  restrained  by  injunction  from 
committing  waste,  (g) 

Where  estates  are  sold  before  a  master  under  the 
decree  of  a  court  of  equity,  the  court  considers  itself  to 
have  greater  power  over  the  contract,  than  it  would  have  if 
the  contract  had  been  made  between  party  and  party ;  (A) 

(a)  Lechmere  v.  Brasier,  2  Jac.  and  Walk.  287- 

(fi)  Annesley  y.  Ashurst,  3  P.  Wms.  282.    Ez  parte  Hughes,  6  Ves.  617. 
(c)  I  Sugd.  Vend,  and  Pur.  64. 
id)  2  Scho.  and  Lef.  581. 

(e)  Raymond  y.  Webb,  Lofit.  67.    Mortlocke  y.  Buller,  10  Ves.  314. 
(/)  Att.  Gen.  y.  Day.  1  Ves.  218. 

(g)  Casamajor  y.  Strode,  1  Sim.  and  Stu.  381.      1  Sugd.  Vend,  and  Par. 
64,  65.  (*)  1  P.  Wms.  747. 

VOL.  11.  T  T 
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and  as  the  chief  aim  of  the  court  is  to  obtain  as  great 
a  price  for  the  estate  as  can  possibly  be  got,  it  is  in 
the  habit  of  opening  the  biddings  after  the  estate  is 
sold. 

Where  a  person  is  desirous  of  opening  a  bidding,  he 
must,  at  his  own  expense,  apply  to  the  court,  by  motioii, 
for  that  purpose,  stating  the  advance  offered. 

If  the  court  approve  of  the  sum  offered,  the  applica- 
tion will  be  granted,  and  on  the  order  being  drawn  up 
entered,  and  served,  a  new  sale  must  be  had  before  the 
master. 

Mere  advance  of  price,  if  the  report  of  the  purchaser 
being  the  best  bidder  is  not  absolutely  confirmed,  is  suf- 
ficient to  open  the  biddings,  and  they  will  be  opened 
more  than  once,  even  on  the  application  of  the  same 
person,  if  a  suflBlcient  advance  be  offered ;  (a)  but  the 
court  will  stipulate  for  the  price,  and  not  permit  the 
biddings  to  be  opened  upon  a  small  advance,  (b)  Al- 
though an  advance  of  ten  per  cent,  used  generally  to 
be  considered  sufficient  on  a  large  sum,  yet  no  such 
rule  now  prevails ;  (c)  but  in  case  of  a  sale  under 
a  creditor's  suit,  the  court  permitted  the  biddings  to 
be  opened  upon  an  advance  of  five  per  cent,  on 
£10,000.  (d)  An  advance  of  £350  upon  £5300  was 
refused,  and  it  was  said  that  the  former  cases  only  esta- 
blished that  where  an  advance  so  large  as  £500  is  offered, 
the  court  will  act  upon  it,  though  it  be  less  than  ten 
per  cent,  (e)    Biddings,  it  seems,  will  not  be  opened 

(a)  Scott  Y.  Nesbitt,  3  Bro.  C.  C.  475.  Hodgea  v.  Jones,  2  Fowl  Pnct 
318.  BaiUie  y.  Chaigneau,  6  Bro.  P.  C.  by  Toml.  313.  Preston  ▼.  Barker, 
16  Yes.  140. 

(jb)  Anon.  1  Yes.  jun.  453.  Anon.  2  Yes.  jun.  487.  Upton  y.  Lord  Ferren» 
4  Yes.  710.    Anon.  5  Yes.  148. 

(c)  Andrews  y.  Emerson,  7  Yes.  420.  Wbitey.  WUson,  14  Yes.  151.  Anon. 
3  Madd.  494. 

(d)  Brooks  y.  Snaith,  3  Yes.  and  Bea.  144. 

(e)  Garstone  y.  Edwards,  1  Sim.  and  Stu.  20.  Lefroy  y.  Lefroy,  2  Run. 
606. 
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anlesB  £40  at  least  be  offered  in  advance  ;  (a)  and  the 
common  rule  does  not  apply  to  a  colliery,  (b) 

The  determinations  on  this  subject  assume  a  very 
different  character  when  the  report  is  absolutely  con- 
firmed. Biddings  in  general  are  not  opened  after  con- 
firmation of  the  report ;  increase  of  price  is  not  alone 
sufficient,  however  large,  (c) 

Fraud  will,  of  course,  be  a  sufficient  ground  for 
opening  the  biddings,  (d)  If,  therefore,  the  parties  agree 
not  to  bid  against  each  other,  (e)  or  a  survey  be  made 
of  an  estate,  with  some  degree  of  collusion  with  the 
tenants,  (/)  and  it  misrepresents  the  value  and  quality 
of  the  estate,  and  some  of  the  purchasers  are  aware  of 
this  fraud  in  making  the  survey,  and  the  owner  is  igno- 
rant of  it ;  or  if  the  purchaser  of  the  estate  be  partner 
with  the  solicitor  in  the  cause,  and  is  in  possession  of 
some  particular  knowledge,  to  the  benefit  of  which  the 
other  parties  were  entitled ;  in  all  these  cases  the 
court  would  open  the  biddings,  although  the  report  had 
been  absolutely  confirmed,  (g) 

Where  the  biddings  are  opened,  the  advance  is  or- 
dered to  be  deposited  immediately,  (A)  and  the  costs  of 
the  purchaser  to  be  paid  by  the  persons  opening  the 
biddings ;  but  the  court  will  not  direct  the  master  to 
allow  a  specific  expense,  (i) 

It  is  no  objection  to  the  biddings  being  opened,  that 

(a)  Farlow  y.  Weildon,  4  Madd.  460.     Brookfield  y.  Bradley,  1  Sim.  and 
Sta.  23. 
(fi)  WiUiams  y,  Attenborough,  1  Turn,  and  Russ.  70. 

(c)  2  Ves.  jun.  53.  Scott  y.  Nesbitt,  3  Bro.  C.  C.  475.  Boyer  y.  Black- 
weU,  3  Anstr.  656.  Prideauz  y.  Prideauz,  1  Bro.  C.  C.  287-  S.  C. 
1  Cos,  35. 

(d)  1  Sngd.  Vend,  and  Pur.  69. 
(fi)  2  Ves.  jun.  52. 

(/)  Ryder  y.  Gower,  6  Bro.  P.  C.  306.    2  Ves.  jun.  63. 

{g)  Price  y.  Moxon,  July  14, 1754,  before  Lord  Hardwicke.  6  Bro.  P.  C. 
306.    2  Ves.  jun.  54.      1  Sugd.  Vend,  and  Pur.  69. 

(A;  Anon.  6  Ves.  513. 

(0  Watts  y.  Martin,  4  Bro.  C.  C.  113  ;  and  see  ibid.  178.  Upton  y.  Lord 
Ferrers,  4  Ves.  700. 

T  T  2 
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the  person  desirous  of  opening  them  was  present  at 
the  sale,  although  a  greater  advance  may  on  that 
account  be  required,  (a)  Nor  is  it  material  that  the 
applicant  is  entitled  to  a  part  of  the  produce  of  the 
estates,  (b) 

It  seems  that  if  a  person  purchase  several  lots  of  an 
estate,  and  the  biddings  are  opened  as  to  one»  he  shall 
have  an  option  to  open  them  all.  (e) 

Where  the  contract  is  inequitable,  the  purchaser,  on 
submitting  to  forfeit  his  deposit,  will  be  discharged  froia 
his  purchase,  (d)  Where,  however,  the  contract  is  not 
inequitable,  a  purchaser  must  proceed  in  his  purchase, 
and  will  not  be  permitted  to  forfeit  his  deposit,  and 
abandon  the  contract,  however  disadvants^eous  it  may- 
be, (e) 

(a)  Bigby  v.  M'Namara,  6  Ves.  117.  Tait  v.  Lord  Northwick,  5  Vei. 
655.  M'CiiUock  y.  Cotbatch,  3  Madd.  314.  Thornhill  ▼.  Th<xnihi]]» 
^  Jac.  and  Walk.  347.  Pearson  y.  Collett,  13  Price,  213.  Tyndak  r. 
Ware,  1  Jac.  526.    Lefroy  y.  Lefroy,  2  Ruas.  606. 

(b)  Hooper  y.  Goodwin,  Coop.  95. 

(c)  3  Anatr.  657.      Ex  parte  Tllaley,  4  Madd.  227,  n.      Price  y. 
I  Sim.  and  Stu.  386. 

(d)  Sayille  y.  Sayille,  1  P.  Wms.  745. 
Cf)  I  Sugd.  Vend,  and  Pur.  69,  70,  71. 
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SECTION  IV. 

SALES   BY  AUCTION   AND   JUDICIAL  SALES  IN   THE    BRITISH 

COLONIES. 

No  distinction  between  the  law  of  England  and  that  of  the  Colonies,  except 
in  the  means  by  which  real  property  becomes  the  subject  of  sale  under 
executions  at  law.— The  statute  5  Geo.  IL,  c.  7. — In  Jamaica  lands  are 
taken  in  execution  under  the  Jamaica  Act,  24  Geo.  11.,  c.  19> — The  writ  of 
extent. — The  proceedings  thereunder. — ^The  title  acquired. — In  Barbadoes 
the  writ  of  executio#  is  under  a  Colonial  act. — It  includes  the  land  as 
well  as  personalty. — ^The  proceedings  thereimder. — ^The  writ  under  the 
Leeward  Island  Act,  in  St.  Christopher,  Montserrat,  Nevis,  Antigua, 
Tortola,  and  the  Virgin  Islands.  —  Executions  in  St.  Vincent,  To- 
bago, Dominica,  Ghrenada. — ^The  order  in  which  the  levy  is  made. — 
At  what  time  sale  is  made. — Publication  and  notice.^— Who  are  pre- 
cluded from  bidding  or  purchasing. — Consequences  of  default  in  pay- 
ing purchase  money. — ^Writ  of  twenty  per  cent. — Property  subject  to  be 
taken  in  execution. — Effect  of  the  conveyance  by  the  provost  marshal. — 
From  what  period  a  lien  attaches. — ^Act  of  Grenada  to  protect  purchasers 
under  decrees  pro  eowfesso, — Law  of  the  Bahamas. — Bermuda. — Upper 
Canada. — ^Nova  Scotia. — New  Brunswick.  —Prince  Edward's  Island. 

In  sales  by  auction,  and  under  decrees  of  courts  of 
equity,  those  British  colonies  which  are  the  subject  of 
this  section  follow  the  law  of  England.  Their  juris- 
prudence is,  however,  different  from  that  of  the  parent 
state,  since  it  has  given  to  the  creditor  a  more  extensive 
remedy  against  the  lands  of  his  debtor,  and  authorizes 
a  sale  of  his  lands  under  an  execution  at  law. 

The  British  statute,  5  Geo.  II.,  c.  7,  made  lands,  he- 
reditaments, and  real  estates  within  the  colonies  liable  to 
debts,  and  subject  to  the  like  process  of  execution  as 
personal  estate.  It  is  not,  however,  by  force  of  this  sta- 
tute, either  in  Jamaica  or  in  the  other  West  India  Co- 
lonies, that  land  is  taken  and  sold  under  executions.  In 
Jamaica,  land  is  the  subject  of  a  writ  of  execution  under 


646  CONFLICT   OF   LAWS. 

the  authority  of  an  act  of  the  colonial  legiBlature,  passed 
in  1761.  (a) 

When  the  creditor  has  issued  the  ordinary  writ  of  exe- 
cution, a  venditioni  exponas^  and  failed  in  obtaining  the 
subjects  which  might  be  taken  thereunder,  namely, 
slaves  and  personal  estate,  and  there  has  been  a  return 
to  that  writ  of  nulla  hona^  he  is  enabled  to  lodge  and  is- 
sue his  writ  of  extent  against  his  debtor's  lands.  The 
execution  of  this  writ  is  committed  to  the  provost  mar- 
shal, and  before  it  can  take  place,  fourteen  days'  notice 
must  have  been  given  by  him  to  the  defendant.  Twenty- 
four  freeholders  of  the  neighbourhood  of  the  lands  are 
summoned  to  meet  thereon,  from  whoAi  a  jury  of  twelve 
are  selected,  who,  on  their  oaths,  value  the  lands.  This 
valuation  must  be  made,  not  of  any  set  of  works,  or  any 
part  thereof,  or  any  capital  messuage,  or  any  of  the  ap- 
purtenances detached  from  the  lands,  but  of  the  whole 
cultivated  and  improved  lands  usually  occupied  with 
such  works,  or  capital  messuage,  as  well  as  of  the  works 
or  messuage. 

According  to  the  exigency  of  the  writ,  the  provost 
marshal  delivers  to  the  plaintiff,  the  creditor,  possession 
and  seisin  of  so  much  of  the  lands,  &c.  according  to  this 
valuation,  as  is  equal  to  the  debt  and  costs  in  satis- 
faction thereof,  to  hold  to  the  plaintiff,  his  heirs,  and  as- 
signs in  fee  simple,  or  for  such  estate  as  the  debtor 
has  therein.  If  the  plaintiff  refuse  to  receive  such  pos- 
session and  seisin,  the  provost  marshal  is  then  au- 
thorized to  deliver  possession  and  seisin  of  the  same  to 
any  other  person  who  will  pay  down  the  amount  of  such 
appraisement,  to  hold  to  him,  his  heirs  and  assigns,  in 
fee  simple,  or  for  such  estate  as  the  debtor  has  therein. 

The  defendant  may,  within  six  calendar  months  after 
the  appraisement,  on  payment  to  the  plaintiff  or  the 

(a)  24  Geo.  3,  c.  19«  $  4. 
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purchaser  the  fiiU  sum  at  which  the  lands  were  valued, 
together  with  interest,  be  reinstated  in  the  possession  of 
the  property. 

If  there  are  several  concurrent  writs  of  extent  against 
the  same  person,  the  property  taken  in  execution  is  for 
the  benefit  of  all  the  plaintiffs  therein,  (a) 

It  is  essential  that  the  writ  should  be  served  on  the  de- 
fendant or  his  attorney,  or,  in  case  of  his  death,  on  some 
legal  representative  of  his  estate,  and  that  notice  should 
be  given  fourteen  days  before  it  is  executed,  (b) 

If  it  be  marked  for  more  than  is  due,  the  court  will 
quash  it.  (c) 

No  lien  on  the  lands  of  the  debtor  is  created  by  the 
judgment.  It  does  not  attach  on  them  until  the  extent 
has  been  lodged  and  the  notice  served  on  him. 

The  property  subject  to  the  extent  is  that  of  which 
the  debtor  is  seised  of  the  legal  estate.  The  property  of 
which  he  is  only  an  equitable  owner  is  not  subject  to  this 
writ. 

A  reversion  may  be  taken  thereunder,  notwithstand- 
ing there  is  a  subsisting  lease,  (d) 

Although  the  land  is  thus  made  liable  to  execution 
for  debt,  yet  it  has  been  decided  that  it  is  not  the 
subject  of  retainer  by  an  executor,  (e) 

It  is  clear,  from  the  language  of  the  writ  of  extent, 
and  from  the  express  declaration  of  the  act,  that  neither 
the  plaintiff  nor  any  other  person  receiving  from  the 
provost  marshal  seisin  and  possession  thereunder,  can 
acquire  any  greater  or  better  estate  than  that  which  the 
debtor  himself  had  in  the  property. 

In  Barbadoes,  at  a  very  early  period  of  its  settlement, 


(a)  Coming  v.  Walker,  Grant's  Jamaica  Cases,  p.  26. 

(b)  Whitehome  v.  Grant,  ib.  217 »  248.    M'Farlane  ▼.  Findlater,  ib.  287. 

(c)  Milbnm  v.  Delpratt,  ib.  71.    Buchanan  v.  Cunningham,  ib.  109. 

(d)  Gray  ▼.  Broadhurst,  October  Grand  Court,  1807. 

(e)  Rainford  y.  M'Lean,  Grant's  Cases,  59 ;  but  see  Thomson  V.  Grant, 
I  Russ.  Ch.  Cas.  540,  sed  query  that  case. 
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lands  were  subject  to  execution  for  debts,  (a)  The  act 
of  the  legblature  of  that  colony,  passed  on  the  29th  of 
August,  1661,  authorizes  a  writ  of  execution  to  issue 
fourteen  days  after  the  judgment.  Unlike  the  writ  of 
venditioni  exponas  of  Jamaica^  it  comprizes  the  lands,  as 
well  £is  the  personal  estate  and  slaves  of  the  debtor.  But 
it  is  not  until  the  marshal  has  first  taken  the  personal 
estate  and  slaves,  if  there  be  any,  to  satisfy  the  debt, 
that  he  is  authorized  to  attach  the  '^  lease,  lands,  free- 
hold lands,  or  lands  of  inheritance"  of  the  debtor. 

Eighty  days  then  elapse,  during  which  the  debtor 
may  pay  the  debt  and  costs,  but  if  he  has  failed  to  do  so, 
at  the  expiration  of  that  period  a  warrant  of  appraise- 
ment, under  the  hand  and  seal  of  the  chief  judge,  is  di- 
rected to  five  or  seven  persons,  according  to  the  extent 
of  the  lands,  who  must  be  freeholders  of  the  parish 
where  the  lands  are  situated,  and  who  are  on  their  oaths 
to  value  them.  The  plaintiff  is  to  be  put  into  pos- 
session of  lands,  which,  according  to  the  appraisement, 
are  of  value  adequate  to  the  amount  of  the  debt  and  costs, 
and  the  debtor  may  then  give  him  a  title.  If  he  does 
not,  the  creditor  gives  security  in  double  the  amount  of 
the  appraisement  to  commit  no  waste  during  the  next 
twenty  days,  for  until  the  expiration  of  that  time  the 
debtor  has  a  right  to  redeem  the  property.  If,  how- 
ever, he  does  not  redeem  it  within  that  period,  the  mar- 
shal gives  a  bill  of  sale,  under  his  hand  and  seal,  to  the 
plaintiff  in  fee,  which  is  valid  to  him  and  his  heirs 
against  the  defendant  and  his  heirs,  and  all  claiming 
under  him. 

In  the  levy  on  and  sale  of  slaves  a  similar  right  of  re- 
demption was  given  to  the  defendant,  and  similar  se- 
curity required  from  the  plaintiff  or  other  person  who 
became  the  purchaser  of  them,  (b) 

If,  on  the  sale  of  personal  estate  or  negroes,  under  the 

(a)  Barbadoes  Act,  No.  28,  clause  6. 

(*)  Act,  No.  117,  passed  June  24th,  1709.     Act,  No.  229- 
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fureceding  acts,  time  is  given  to  the  purchaser,  the  sub* 
jects  thus  purchased  are  liable  to  a  writ  of  twenty  per 
centum,  which  constitutes  the  prior  lien  on  them,  pro- 
vided it  be  prosecuted  within  six  calendar  months  after 
the  sale. 

It  has  been  supposed  that  an  opinion  was  expressed  in 
the  case  of  Noel  v.  Robinson  that  a  plantation,  although 
an  inheritance,  yet  being  in  a  foreign  country,  was  to  be 
looked  upon  as  a  chattel  to  pay  debts.  But  this  opinion 
iiad  reference  to  the  colony  of  Barbadoes,  where  the 
property  was  situated,  and  where  land  was  expressly 
made  the  subject  of  execution,  (a) 

In  the  colonies,  which  formerly  composed  the  govern- 
ment of  the  Leeward  Charibbee  Islands,  namely,  Mont- 
serrat,  St.  Christopher,  Nevis,  Antigua,  Tortola,  and 
the  Virgin  Islands,  lands  were  taken  in  execution  long 
before  the  passing  of  the  British  statute,  5  Geo.  II., 
c,  7.  (6) 

Each  of  these  colonies  has,  since  that  period,  passed 
its  own  court  acts,  under  which  lands  continue  to  be 
taken  in  execution  and  sold. 

By  the  court  acts  of  Montserrat  (c)  and  St.  Chris- 
topher, (cQ  the  writ  of  execution  authorizes  the  provost 
marshal  to  levy  on  the  lands,  as  well  as  on  the  goods 
and  personal  effects  of  the  debtor,  taking  first  his  colo- 
nial produce,  then  his  household  goods,  then  the  cattle 
and  plantation  utensils,  then  the  slaves,  and,  if  he  has 
none  of  these  subjects,  then  his  lands. 

The  lands  are  to  be  put  up  to  sale  at  public  outcry 
eighty  days  after  publication  of  the  intended  sale. 

The  bill  of  sale,  under  the  hand  and  seal  of  the  provost 
marshal  or  his  deputy,  conveys  to  the  purchaser  all  the  es- 

(a)  Noel  V.  Robinson,  2  Vent  358,  S.  C.  2  Ch.  Cas.  146.     1  Vera.  90. 
See  Blankard  v.  Galdy,  4  Mod.  226. 

(b)  Leeward  Island  Couit  Act,  passed  June  22nd,  1705,  n.  35. 

(c)  3  Geo.  2, 1729,  n.  89.  (eO  No  59,  1724. 
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tate  and  title  therein  of  the  debtor.  In  St.  Christopher, 
if  the  purchaser  make  de&ult  in  paying  the  purchase 
money  within  twenty  days  next  after  the  sale,  he  is  U- 
able  to  a  penalty  of  twenty  per  cent.,  which  is  levied  on 
his  property,  real  and  personal,  and  paid  into  the  public 
treasury,  (a)  There  is  no  such  provision  in  the  law  of 
Montserrat. 

The  court  act  of  Nevis  resembles  those  of  St. 
Christopher  and  Montserrat,  but  the  writ  of  execution 
authorizes  the  provost  marshal  to  sell  the  lands  either 
on  appraisement  or  outcry.  It  does  not  require  that 
more  than  sixty  days  shall  elapse  before  the  sale.  It 
contains  no  provision  subjecting  the  purchaser  to  the  writ 
of  twenty  per  cent,  (b) 

The  apt  by  which  executions  in  Antigua  are  now  re- 
gulated is  of  a  more  recent  date,  and  contains  more  de* 
tailed  provisions  than  are  to  be  found  in  the  preceding 
acts.  There  are  some  few  distinctions  between  that  act 
and  the  acts  of  Tortola,  St.  Vincent,  Tobago,  Dominica, 
and  Grenada,  which  it  will  be  sufficient  to  notice  in  de- 
tailing the  regulations  of  this  act. 

The  writ  of  execution  in  all  these  colonies  comprizes 
the  several  subjects  of  levy  contained  in  that  issued  un- 
der the  act  of  St.  Christopher,  with  the  addition  ai 
rents,  annuities,  and  debts,  (c) 

The  writ  of  execution  is  not  allowed  to  issue  on  a 
judgment  which  has  lain  dormant  for  the  space  of  a  year 
and  day,  but  it  must  be  first  revived  by  scire  facias^  un* 
less  it  appears  upon  affidavit  that  the  plaintiff  was  re- 
strained by  injunction. 

Neither  can  it  be  issued  until  an  affidavit  has  been 
made  by  the  plaintiff  or  his  attorney,  and  lodged,  shew- 
ing what  is  due  on  the  judgment. 

(a)  Acts  15  Geo.  2, 1742,  and  51  Geo.  3. 

(5)  No.  100,  A.  D.  1732. 

(c)  Act  of  Antigaa,  No.  472,  475,  cl.  86, 103. 
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The  interval  which  must  elapse  between  the  levy  and 
sale  is  forty  days^  except  under  the  Grenada  act,  which 
limits  it  to  thirty  days. 

The  provost  marshal,  at  the  expiration  of  that  interval, 
unless  the  debtor  on  or  before  the  day  on  which  it  ex- 
pires pays  the  debt  and  costs,  must  put  up  to  sale  at 
public  outcry,  and  sell  to  the  highest  bidder  the  debtor's 
lands.  But  before  the  sale  can  take  place,  there  must 
have  been  public  notice  given  in  the  public  newsps^ers 
thirty  days  previously  of  the  time  and  place  of  the  in- 
tended sale,  and  of  the  particulars  intended  to  be  sold,  (a) 

In  Antigua,  (b)  St.  Vincent,  (c)  Dominica,  (d)  To- 
bago, (e)  and  Grenada,  (/)  where  the  freehold  lands 
levied  on  are  more  than  sufficient  to  pay  off  the  exe- 
cution against  the  defendant,  he  may,  in  such  case, 
choose  which  part  of  his  lands  or  tenements  he  will 
have  sold,  and  have  the  same  appraised,  which  appraise- 
ment, if  delivered  to  the  provost  marshal  or  his  deputy, 
sworn  to  by  the  appraiser  before  the  chief  justice,  or 
one  of  the  puisne  judges,  within  ten  days  after  such 
notice  or  publication  of  sale,  precludes  the  marshal 
from  selling  any  other  than  such  part  of  the  same 
lands  or  tenements,  if  the  same  prove  sufficient  to  satisfy 
the  execution  levied ;  but  if  they  are  not  sufficient,  or 
the  defendant  neglect  to  leave  such  appraisement  with 
the  provost  marshal  within  the  time  prescribed,  then  the 
marshal,  on  the  day  of  the  sale,  shall  sell  such  part 
thereof  as  shall  be  sufficient  to  pay  the  said  debt  and 
costs,  or  the  whole  if  necessary,  and  pay  back  to  the  de- 
fendant the  surplus  of  the  money  arising  from  the  sale, 
after  paying  off  the  executions  and  all  costs  thereon 
within  six  days  after  the  receipt  of  the  money,  (ff) 

(a)  Antigua  Act,  No.  475,  d.  123, 124. 

(b)  Antigua  Act,  No.  475,  d.  126. 

(e)  St.  Vincoit's  Act,  March  15th,  1786,  cl.  57. 

(d)  Dominica  Act,  May  5th,  1803,  cl.  71. 

(e)  Tobago  Act,  15  Geo.  3,  cl.  66.  (/)  Grenada  Act,  ci.  75. 
(sO  Antigua  Act,  31  Geo.  3,  No.  475,  A.  D.  1791. 
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In  Antigua  and  Dominica  the  highest  bidder  must 
make  a  deposit  of  a  certain  per  centage  on  the  amount 
of  the  purchase.  "* 

The  defendant  is  not,  in  the  two  last-named  colonies, 
allowed  to  be  the  bidder  or  purchaser,  (a) 

When  the  amount  of  the  purchase  money  exceeds 
£500,  the  purchaser  is  allowed  eight  months  for  the 
payment,  on  giving,  within  the  first  forty  days  after  the 
sale,  a  recognizance  with  two  or  more  sufficient  sureties, 
but  they  must  not  exceed  six,  conditioned  for  the  pay- 
ment of  the  purchase  money,  and  the  penalty  of  twenty 
per  cent.  Such  recognizance  creates  a  lien  on  the  lands 
and  slaves  of  the  recognizors,  and  subjects  them  ta  be 
sold  on  breach  of  the  condition  in  the  same  manner  as  if 
they  were  the  purchasers.  The  lands  are  then  conveyed 
to  the  purchaser  expressly  subject  to  this  recognizance. 

If  the  purchaser  fail  in  giving  the  recognizance  within 
the  time,  or  paying  the  purchase  money,  the  lands  are 
resold  at  public  outcry,  and  a  penalty  of  twenty  per 
cent,  is  incurred  and  enforced  by  a  writ  executed  on  his 
property,  and  it  is  to  be  applied  to  the  discharge  of  the 
costs  first  of  the  new  execution,  then  those  of  the  former 
executions,  and  the  surplus  is  paid  to  the  defendant. 

A  similar  application  of  the  surplus  is  made  by  the 
laws  of  Tobago,  Dominica,  Grrenada,  and  St.  Vincent. 

The  provost  marshal  executes  to  the  purchaser  a  con- 
veyance of  the  lands,  which  must  be  recorded  in  the  of- 
fice of  the  secretary.  It  transfers  all  the  estate  and  in- 
terest which  the  defendant  has  in  the  lands.  It  seems 
that  he  might  take  in  execution  and  sell,  not  merely  pro- 
perty of  which  the  debtor  had  the  legal  estate,  but  also 
an  equity  of  redemption  or  other  property  of  which  he 
had  only  the  equitable  or  beneficial  interest. 

The  conveyance  by  the  provost  marshal  has  the  effect 
of  barring  the  debtor's  estate  tail,  and  all  remainders 

(a)  Antigua  Act,  d.  121.    Dominica  Act^  cl.  79- 
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expectant  thereon,  if  such  was  the  nature  of  his  estate, 
in  the  lands  seized. 

By  the  Antigua  act,  the  lands  are  considered  levied 
on  from  the  time  the  writ  of  execution  is  actually  de- 
livered to  the  provost  marshal,  (a) 

By  the  other  acts,  all  executions  are  to  be  levied  in 
the  course  in  which  they  come  to  his  hands,  (b) 

By  the  St.  Vincent  act,  the  judgment  binds  the  lands 
from  the  time  it  is  entered  up  in  the  office  of  the  se- 
cretary. The  time  of  the  day,  month,  year,  and  num- 
ber of  the  entry,  and  signing  of  every  judgment,  must 
be  entered,  as  against  purchasers  or  other  incumbrancers 
for  a  bom  fide  consideration.  They  have  the  effect  of 
judgments  only  from  such  time  as  they  are  so  signed, 
marked,  and  numbered. 

The  Antigua  act  appropriates  the  proceeds  of  the  levy, 
first  towards  the  satisfaction  of  all  such  writs  of  execution 
as  are  lodged  in  the  marshal's  office  within  thirty-nine 
days  next  after  the  day  upon  which  the  first  writ  of  exe- 
cution against  the  defendant  was  lodged  in  equal  shares 
or  proportions,  according  to  the  amount  of  the  several 
sums  of  money  respectively  due  thereon,  without  any 
regard  to  the  priority  of  time  in  which  such  writs  of  exe- 
cution have  been  respectively  lodged  with  the  mar- 
shal, (c)  The  surplus  monies  in  the  marshal's  hands, 
after  the  satisfaction  of  this  first  class  of  executions,  and 
all  monies  which  come  into  his  hands,  are  applied 
towards  the  equal  discharge  of  all  such  other  writs  of 
execution  against  the  defendant  as  were  lodged  in  the 
marshal's  office  within  the  space  of  thirty-nine  days  next 
after  the  day  upon  which  the  first  subsequent  writ  of 
execution  not  included  in  the  first  classj  or  space  of 
thirty-nine  days,  had  been  lodged  in  his  office,  without 

(a)  Antigua  Act,  d.  99-    Dominica  Act,  cl.  51. 
(6)  Tobago  Act,  cL  55.    Grenada  Act,  cl.  93. 
(c)  Antigua  Act,  No.  472,  cl.  1. 
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any  other  regard  to  the  priority  of  time  in  which  sach 
writs  of  execution  were  respectively  lodged,  (a) 

Th^  surplus,  after  payment  of  the  second  class  of  exe- 
cutiods,  and  the  monies  which  may  thereafter  come  to  his 
hands,  are  applied  towards  tlie  eqaal  aadsfiaetion  of  the 
next  subsequent  class  of  executions,  includBng^  in  eask 
dass  such  writs  of  execution  as  had  been  lodged  in  the 
marshal's  office,  within  thirty-nine  days  of  each  other, 
such  thirty-nine  days  to  be  computed  from  the  day  next 
after  the  day  upon  which  the  first  writ  of  execution  of 
each  class  was  lodged,  without  any  other  regard  to  the 
priority  of  time  in  which  the  executions  included  in 
such  third  or  subsequent  class  were  respectively  lodged 
in  the  office,  (b) 

A  writ  of  execution,  lodged  at  any  time  after  the  ex- 
piration of  either  of  the  said  several  terms  of  thirty-nine 
days,  there  being  no  othei'  writ  of  execution  lodged  in 
the  marshal's  office  within  the  thirty-nine  days  next  fol- 
lowing, is  to  be  deemed  a  distinct  and  separate  class, 
and  shall  be  wholly  satisfied  before  any  other  writ  of 
execution,  not  lodged  within  the  said  thirty-nine  days, 
or  any  other  subsequent  class  of  executions,  shall  receive 
any  share  of  such  proceeds,  (c) 

By  the  other  colonial  acts,  the  proceeds  of  the  levies 
are  applied  according  to  the  order  in  which  the  exe- 
cutions are  delivered  to  the  marshal. 

In  sales  which  take  place  in  Grenada,  under  decrees 
pro  confessOj  the  purchaser  is  protected  by  a  special  pro- 
vision of  the  legislature  of  that  colony.  If  the  defend- 
ant or  his  representative  does  not  appear  on  or  before 
the  day  preceding  the  day  of  the  sale,  but  at  any  time 
afterwards,  during  the  space  of  seven  years  next  follow- 
ing, and  obtain  a  decree  different  from  the  first  decree, 
such  appearance  and  subsequent  decree  are  not  allowed 

(a)  Antigua  Act,  No.  472,  cl.  2. 

(6)  lb.  cl.  3.  (c)  a.  4. 
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in  any  manner  to  affect  the  purchase  made  under  the. 
first  decree,  but  the  case  is  determined  between  the  ori* 
ginal  parties  or  their  representatives,  but  so  as  to  affect 
anlff  those  parties,  and  the  pijce  or  money  arising  by  the 
sale,  without  prejudice  to  the  purchaser's  quiet  enjoy^ 
ment  by  virtue  of  the  sale. 

In  every  sale  made  under  a  decree  pro  confessOj  if  any 
defendant  be  a  necessary  party,  for  the  better  security 
and  satisfaction  of  the  purchaser,  to  join  in  the  convey* 
ance  of  the  estate  sold,  the  court  may,  on  petition  or 
motion  of  the  purchaser,  order  the  attorney  of  such  de- 
fendant, if  any  such  there  be  on  record,  and  resident  in 
the  island,  or  if  there  be  none  such,  the  register  of  the 
court,  to  execute  such  conveyance  in  the  name  and  on 
behalf  of  such  defendant.   The  execution  of  the  convey- 
ance by  the  attorney  or  the  register  of  the  court  is  made 
as  valid  and  effectual,  to  all  intents  and  purposes,  as  if 
the  conveyance  had  been  executed  by  the  defendant  in 
person ;  and  no  such  defendant  is  allowed,  at  any  time 
after  the  sale,  to  answer  the  bill  and  put  the  cause  in  is- 
sue, unless  in  his  petition  or  first  application  to  the  court 
he  offer  to  confirm  the  sale  and  conveyance  to  the  pur- 
chaser in  such  manner  as  the  court  directs,  (a) 
.  In  the  Bahamas,  lands  may  be  taken  in  execution 
equally  with  personal  effects  under  the  same  writ.     The 
lien  on  them  attaches  from  the  lodging  of  the  execution, 
and  the  priority  of  several  writs  depends  on  the  order  in 
which  they  are  lodged,  (i) 

.  The  Bermuda  act  (c)  follows  the  language  of  the  Bri- 
tish statute,  (d)  It  enables  the  Court  of  Chancery,  upon 
the  insufficiency  of  the  personal  estate  of  the  deceased, 

(a)  The  Antigua  Acts  are  No.  475,  Oct.  14th,  1791,  No.  472,  Dec.  4th, 
1790,  No.  663,  May  22nd,  1802.  St.  Vincent's  Acts,  March  16th,  1786, 
and  March  8th,  1815.  Grenada  Acts,  No.  62,  Dec.  23rd,  1790,  No.  29, 
March  27th,  1784.  Tobago  Act,  15  Geo.  3.  Dominica  Act,  43  Geo.  3, 
May  5th,  1803.    Tortnla  Act,  1783. 

(b)  45  Geo.  3,  c.  21. 

(c)  27  Geo.  3,  July  14th,  1787.  (<0  5  Geo.  2,  c.  7. 
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to  empower  and  authorize  the  executor  or  administrator 
of  such  estate  to  sell  and  dispose  of  all  or  such  part  of  the 
real  estate  of  the  deceased,  subject  to  the  widow's  dower, 
as  shall  be  sufficient  to  satisfy  the  debts  of  the  deceased, 
and  the  executor  or  administrator,  by  virtue  of  such  au- 
thority, may  sign,  seal,  and  deliver  in  due  form  of  law 
conveyances  of  such  real  estate,  and  which  will  give  a 
good  and  legal  title  to  the  purchaser  thereof,  and  his 
heirs  and  assigns  for  ever.  The  monies  arising  from 
the  sale  of  the  real  estate  are  to  be  applied  in  the  same 
order  as  the  personal  estate. 

In  Upper  Canada  lands  are  taken  in  execution  and 
sold  under  the  authority  of  the  statute  5th  Geo.  II., 
c.  7.  But  there  must  be  a  distinct  writ  of  execution 
against  them,  and  it  cannot  be  issued  until  the  return  of 
the  writ  against  the  goods  and  chattels.  The  writ 
against  the  lands  is  not  returnable  in  less  than  twelve 
months  from  its  teste,  nor  can  the  sheriff  expose  them  to 
sale  within  less  than  twelve  months  from  the  day  on 
which  the  writ  was  delivered  to  him.  (a) 

In  Nova  Scotia,  if  the  personal  estate  be  insufficient 
to  satisfy  the  execution  on  any  judgment,  the  defendant's 
real  estate  may  be  taken  thereunder.  Three  ap- 
praisers are  chosen,  one  by  the  debtor,  another  by  the 
creditor,  and  a  third  by  the  provost  marshal,  being  free- 
holders,  and  they  are  sworn  upon  personal  examination 
and  view  to  appraise  such  real  estate  of  the  debtor  as  shall 
be  shown  them.  If  the  appraisers,  or  any  two  of  them, 
judge  that  the  annual  rent  of  such  real  estate  will  be 
sufficient  to  pay  the  debt,  costs,  and  interest,  together 
with  the  necessary  repairs,  within  two  years,  the  mar- 
shal is  to  extend  the  said  execution  on  the  rents  only, 
which  the  creditor  may  receive,  until  his  judgment, 
costs,  and  interest  be  fully  satisfied.  (6) 


(a)  43  Geo.  3,  c.  1. 

(6)  Nova  Scotia  Act,  32  Geo.  2,  c.  15,  cl.  I. 
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If,  however,  they  are  of  opinion  that  the  rents  are  not 
sufficient  to  satisfy  such  debt,  costs,  and  interest,  toge- 
ther with  the  charge  of  necessary  repairs,  done  within  the 
space  of  two  years,  the  execution  may  be  levied  on  part 
of  such  estate,  if  in  their  judgment  it  can  conveniently 
be  done,  but  if  not,  then  on  the  whole  of  the  lands  or  te- 
nements of  the  debtor,  and  the  marshal  shall  imme- 
diately deliver  seisin  and  possession  thereof  to  the  cre- 
ditor, (a) 

The  appraisement  being  annexed  to  the  execution, 
and  duly  returned  by  the  marshal,  and  filed  and  re- 
corded therewith  by  the  clerk  of  the  court,  the  marshal 
immediately  executes  a  deed  of  sale  of  such  lands  or  te- 
nements to  the  creditor,  in  consideration  of  the  value 
found  by  the  appraisement,  and  by  virtue  thereof,  or 
of  the  said  return,  makes  a  good  title  to  such  cre- 
ditor, his  heirs  or  assigns  in  fee.  (b) 

The  debtor  may,  within  the  space  of  two  yeara  next 
following,  redeem  the  property,  and  compel  an  account 
against  the  creditor,  upon  paying  the  original  debt, 
costs,  and  interest,  and  the  charges  of  the  necessary  re- 
pairs incurred  by  the  latter,  provided  they  do  not  ex- 
ceed one-half  of  the  rents,  (c) 

When  the  estate  is  found  by  the  appraisers  to  be  of 
greater  value  than  the  debt  and  costs,  the  creditor  at 
the  expiration  of  thirty  days  next  after  the  end  of  the 
said  two  years,  (if  not  sooner  redeemed,)  may  require 
the  marshal,  who  is  empowered  to  sell  it  by  public  auc- 
tion, the  creditor  first  giving  public  notice  by  advertise- 
ment of  such  sale,  which  is  to  be  published  in  the  public 
newspaper  of  the  township  where  the  lands  are  situated  at 
least  three  several  times  during  three  months  before  the 
sale.  And  the  marshal  thereupon  is  authorized  to  exe- 
cute a  conveyance  thereof  to  the  purchaser  in  fee  simple^ 

(a)  Nova  Scotia  Act,  32  Geo.  2,  c.  15,  cL  2. 

(6)  CL  3.  (c)  CL  4. 

VOL.  II.  U   U 
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which  conveyance  being  registered  becomes  good  and 
valid.  If  the  property  sell  for  more  than  the  original 
debt,  costs,  charges,  and  interest,  the  creditor  must  pay 
the  overplus  to  the  debtor,  and  account  to  him  for  all 
rents  and  profits,  first  deducting  for  all  necessary  re- 
pairs, (a) 

If  the  execution  is  levied  on  a  part  of  the  real  estate 
of  the  debtor,  the  appraisement  is  made  by  five  ap- 
praisers, two  chosen  by  the  debtor,  two  by  the  creditor, 
and  one  by  the  marshal,  who,  being  sworn,  are  required 
to  set  ofi*  so  much  thereof  as  they  consider  sufficient  to 
satisfy  the  debt  with  costs  and  interest,  with  as  little  in- 
jury as  possible  to  the  debtor  and  to  the  remainder  of  the 
estate.  (6) 

The  act  contains  an  express  declaration  that  it  shall  not 
extend  to  bar  the  title  of  any  minor,  feme  covert,  or  per- 
son non  compos  mentis ^  imprisoned,  or  absent  from  the 
province,  but  the  persons  under  such  incapacity  are 
entitled  to  sue  for  and  recover  any  lands  or  tenements 
within  the  province  to  which  they  are  entitled  within 
six  years  after  such  impediment  is  removed,  (b) 

In  New  Brunswick,  (c)  the  lands  of  the  defendant 
may  be  taken  in  execution  and  sold,  but  he  is  at  liberty 
at  any  time,  twenty  days  before  the  sale,  to  signify 
in  writing  to  the  officer  by  whom  they  are  sold,  what 
part  of  them  shall  be  sold,  if  a  part  thereof  will  be  suf- 
ficient to  satisfy  the  execution,  and  this  part,  and  no 
other,  is  to  be  taken  by  the  officer,  (rf) 

The  intended  sale  must  be  advertised  at  least  six 
months  before  it  is  made  in  the  place,  &c.,  where  the 
lands  are  situated  in  one  of  the  public  newspapers  of  the 
county,  or,  if  there  be  no  public  paper,  in  the  royal  ga- 

(a)  Nova  Scotia  Act,  32  Geo.  2,  c.  15,  cL  5. 
(6)  CL  1,  2,  3. 

(c)  New  Brunswick  Act,  26  Geo.  3,  c.  12,  cL  3. 
(rf)  CI.  4. 
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zette  of  the  province .  (a)  The  purchaser  acquires  thereunder 
all  the  estate  which  the  debtor  had  therein,  (b)  free  and  clear 
of  all  other  judgments,  recognizances,  statutes  merchant 
and  statutes  staple  whatsoever,  by  virtue  whereof  no  exe- 
cution has  been  executed  upon  the  real  estate  so  pur- 
chased, (c) 

If  the  judgment  or  process,  by  virtue  of  which  the  sale 
was  made,  be  reversed,  the  reversal  shall  not  be  given 
in  evidence,  or  be  of  force  against  a  bond  fide  purchaser 
under  the  said  judgment  or  process,  but  the  purchaser, 
his  heirs,  executors,  administrators,  or  assigns,  shall  hold 
the  land  so  bond  fide  purchased,  notwithstanding  a  re- 
versal of  the  judgment  or  process  after  his  purchase, 
and  such  reversal  shall  only  operate  against  the  plaintiff, 
his  heirs,  executors,  and  administrators,  to  compel  him 
or  them  to  restore  in  value  to  the  defendant  for  what  he 
lost,  (d) 

In  Prince  Edward's  Island  the  real  estate  of  the  de- 
fendant may  also  be  taken  in  execution  and  sold  two 
years  after  it  has  been  extended  in  execution.  The  sale 
must  have  been  preceded  by  a  public  advertisement.  In 
the  sale  and  conveyance,  and  the  estate  acquired  by  the 
purchaser  thereunder,  the  act  regulating  executions  does 
not  essentially  differ  from  that  of  New  Brunswick,  (e) 

An  appraisement  of  the  real  estate  taken  in  execution 
is  made  by  three  householders  fourteen  days  before 
the  sheriff  proceeds  to  sell  it,  and  if  the  appraised 
value  exceed  the  amount  of  such  execution  and  the  she- 
riff's fees,  the  sheriff  sets  up  at  auction  and  sells  only  so 
much  of  it  as  is  sufficient  to  discharge  the  said  exe- 
cution, and  costs  and  charges.  The  owner  may  point  out  to 
the  sheriff  which  part  of  the  real  estate  it  will  be  least 
inconvenient  for  him  to  be  deprived  of,  but  if  he  neglect 

(a)  4  Geo.  4,  c.  19-  W  CI.  5. 

(c)  a.  6.  (<0  CL  8. 

(e)  26  Geo.  3,  c.  9.    36  Geo.  3,  c.  8. 

uu2 
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to  do  SO,  then  the  sheriff  must  set  up  and  sell  that  part 
which  appears  to  be  of  the  least  immediate  advantage  to 
the  debtor. 


SECTION  V. 

SALES   BY  AUCTION  AND  JUDICIAL  SALES  IN  THE  UNITED 

STATES. 

In  the  greater  number  of  the  states  of  America  lands  were  liable  to  be  taken 
in  execation  and  sold  before  the  statute  of  5  Geo.  11.^  c.  7. — State  of  the 
law  at  the  time  of  the  Revolution. — ^Alteration  effected  by  the  Rerised 
Statutes  of  New  York  in  favour  of  the  debtor. — States  in  which  the 
debtor  has  a  right  of  redemption,  and  where  there  must  be  a  previous 
appraisement. — In  Virginia  lands  cannot  be  sold  under  a  writ  of  exe- 
cution.— Manner  in  which  sheriff  makes  sale. — From  what  period  judg- 
ment and  decrees  become  liens. — How  the  lien  may  cease. 

The  doctrine  of  the  courts  of  the  several  states  in  re- 
lation to  sales  by  auction,  is  substantially  that  of  the  law 
of  England. 

In  the  greater  number  of  the  states  of  America, 
at  the  time  they  were  British  colonies,  the  liability  of 
lands  to  be  taken  in  execution  formed  part  of  their  co- 
lonial law  long  before  it  was  introduced  by  the  statute 
6  Geo.  II.,  c.  7. 

In  Massachusetts  in  1696,  and  in  Pennsylvania  as 
early  as  1700  and  1705,  lands  were,  by  colonial  statutes, 
rendered  liable  to  sale  on  execution  for  debt,  (a) 

By  an  act  of  the  General  Assembly  of  New  Jersey  in 
1682,  it  was  declared  that  no  man's  land  should  be  sold 
without  his  consent,  but  that  the  profits  of  it  might  be 

(a)  Province  Act  of  Massachusetts,  1696,  cited  in  5  Dane's  Abr.  23  n. 
Province  Acts  of  Pennsylvania,  1700  and  1705.  See  also  1  Dallas'  Rep. 
483.    6  Binney's  Rep.  145.    Brackenridge's  Law  Miscellanies,  208. 
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extended.  It  was,  however,  not  long  afterwards  enacted 
that  the  lands  of  the  debtor  should  be  appraised,  and  the 
sheriff  was  to  deliver  possession,  and  if  not  redeemed  in 
six  weeks,  they  were  to  belong  to  the  plaintiff  in  fee  at 
the  price  of  the  valuation,  (a) 

At  the  time  of  the  Revolution,  lands  were  generally, 
throughout  the  states,  treated  as  assets  in  the  hands  of 
executors  and  administrators,  and  might  be  seized  and 
sold  in  execution  at  law.  (b) 

The  creditor  was,  however,  bound  to  resort  in  the  first 
instance  to  the  personal  estate,  and  he  could  not  levy  on 
the  real  estate  unless  there  was  no  personal  estate,  or 
until  it  had  been  exhausted,  (c) 

In  New  York,  until  an  alteration  was  made  in  the 
law,  the  real  estate  was  sold  absolutely  at  auction  upon 
due  notice,  and  there  was  no  previous  appraisement,  nor 
any  subsequent  right  of  redemption  in  the  debtor.  A 
similar  practice  still  prevails  in  the  states  of  New  Jersey, 
Maryland,  North  Carolina,  Tennessee,  South .  Carolina, 
Georgia,  Alabama,  and  Mississippi,  (d) 

The  attention  of  the  legislature  of  New  York  was  di- 
rected to  the  oppressive  use  made  of  execution  sales, 
and  some  salutary  restraints  were  imposed,  and  now 
form  part  of  the  New  York  Revised  Statutes. 

The  real  estate  of  the  debtor  may  be  sold  in  exe- 
cution either  at  law  or  in  chancery,  in  default  of  goods 
and  chattels,  on  six  weeks'  notice,  and  in  separate  par- 


(a)  Learning  and  Spicers,  Coll.  235,  253. 

{b)  Shippen,  President,  in  Graff  v.  Smith,  1  Dallas'  Rep.  483.  Ewing, 
Ch.  J.,  in  Warwick  v.  Hunt,  6  Halsted's  Rep.  1.  Daniels  v.  Ellison,  3  N. 
H.  Rep.  279.  Gore  y.  Brazier,  3  Mass.  Rep.  523.  Dane's  Abr.  vol.  5,  20. 
Stat,  of  Massachusetts,  1783,  c.  32.  Wilson  v.  Watson,  1  Peter's  Cir.  Rep. 
269,    Martin  v.  Latta,  4  M'Cord's  Rep.  128.    D'Urphey  v.  Nelson,  ib. 

129>  note. 

(c)  Bayard  v.  Hoffman,  4  Johns.  Ch.  Rep.  450.  Spader  y.  Dayis,  5  ib. 
260.     20  Johns.  Rep.  554,  S.  C.    4  Kenf  s  Com.  430. 

(ff)  Griffith's  Register.    4  Kent's  Com.  ib. 
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eels,  if  required  by  the  owner,  (a)  A  certificate  of  the 
sale  is  to  be  delivered  by  the  officer  to  the  purchaser, 
and  another  certificate  filed  in  the  clerk*s  office  of  the 
county  within  ten  days,  and  redemption  of  the  lands 
sold  may  be  made  by  the  debtor,  or  his  representative, 
within  one  year,  on  paying  the  amount  of  the  bid,  with 
ten  per  cent,  interest.  Any  joint  tenant,  or  tenant  in 
common,  may  redeem  his  rateable  share  of  the  land  by 
paying  a  due  proportion  of  the  purchase  money.  On 
default  of  the  debtor,  any  creditor  by  judgment  at  law 
or  decree  in  equity,  and  in  his  own  right  or  as  a  trustee, 
within  three  months  after  the  expiration  of  the  year, 
may  redeem  the  land  on  paying  the  purchase  money, 
with  seven  per  cent,  interest.  So,  any  other  judgment 
creditor  may  redeem  from  such  prior  creditor  on  re- 
funding his  purchase  money  with  interest,  and  also  the 
amount  due  on  his  judgment  or  decree,  if  the  same  be 
a  prior  lien  on  the  land.  The  redemption  is  allowed  to 
be  carried  further,  and  is  given  to  a  third,  or  any  other 
creditor,  who  may  redeem  from  the  creditor  standing 
prior  to  him  on  the  same  terms.  But  all  these  subse- 
quent redemptions  must  be  made  within  the  fifteen  months 
from  the  time  of  the  sale,  for  the  officer  is  then  to  exe- 
cute a  deed  to  the  person  entitled,  and  the  title  so  ac- 
quired becomes  absolute  in  law.  (b)  The  filing  of  the  of- 
ficer's certificate  is  equivalent  to  a  deed  taken  and  re- 
corded, so  far  as  respects  the  purchaser's  security  from 
any  intervening  claims,  other  than  the  right  of  re- 
demption, (c) 

In  the  states  of  Maine,  New  Hampshire,  Vermont, 
and  Massachusetts,  the  lands  are  to  be  duly  appraised 
by  commissioners,  or  a  sheriff's  inquest,  and  set  off  and 

(a)  N.  Y.  Rev.  Stat.  vol.  2,  183,  5  104.  lb.  363,  §  2.  lb.  367,  5  24. 
lb.  368,  §  34.     lb.  369,  §  38. 

(6)  N.  Y.  Rev.  Stat.  vol.  2,  370,  374. 

(c)  Woodworth,  J.,  in  Jackson  v.  Varick,  7  Cowen's  Rep.  238,  244. 
Thompson,  J.,  in  Inglis  v.  Trustees  of  the  Sailor's  Snug  Harbour,  3  Peter's 
U.  S.  Rep.  131.    See  stat.  from  §  24  to  §  67.    4  Kent's  Com.  432. 
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possession  delivered  to  the  creditor  in  the  execution  by 
metes  and  bounds,  and  they  operate  as  a  payment  on 
the  judgment  to  the  amount  of  the  valuation.  The  debtor 
is  likewise  allowed  a  reasonable  time  to  redeem,  (a) 

In  Massachusetts,  the  statute  of  1783,  c.  57,  taken 
from  a  provincial  statute,  makes  the  fee  of  the  real  estate 
of  the  debtor  liable  to  be  attached  and  taken  on  exe- 
cution, and  appraised  and  set  off  to  the  creditor ;  and  if 
the  estate  cannot  be  set  out  by  metes  and  bounds,  then 
the  rents  may  be  taken.  The  debtor  is  allowed  a  year 
to  redeem,  (a) 

In  Vermont  his  right  of  redemption  is  limited  to  six 
months,  and  on  the  condition  of  paying  twelve  per  cent, 
interest,  (a) 

In  Rhode  Island  and  Connecticut  a  previous  ap- 
praisement is  necessary.  The  assignment  of  the  lands  to 
the  creditor  is  made  at  the  appraised  value  and  carries 
the  title,  and  there  is  no  time  allowed  to  redeem.  (6) 

In  Pennsylvania  and  Delaware  there  must  also  be  an 
appraisement  of  lands,  and  if  it  be  found  by  the  inquest 
that  the  rents  and  profits  for  seven  years  will  discharge 
the  debt,  the  lands  are  then  extended,  and  possession 
given  to  the  creditor ;  but  if  it  be  not  so  found,  the 
lands  are  sold  without  redemption.  (6) 

An  estate  for  life  belonging  to  the  debtor,  or  pro- 
perty which  is  woodland,  is  not  within  the  Pennsylvania 
statute ;  and  may  be  sold  on  execution,  without  an  in- 
quest on  its  value,  (c) 

In  Ohio,  the  lands  cannot  be  sold  under  the  amount 
of  two-thirds  of  the  previously  appraised  value  of  im- 
proved lands,  nor  for  less  than  one-half  of  the  returned 
value  by  the  inquest  of  lands  without  improvements 
thereon,  (d)     If,  however,  the   lands   should   be  sold 

(a)  Danes's  Abr.  vol.  5,  22,  25.     Swift's  Digest,  vol.  1,  154.  155.     Grif- 
fith's Register.    Booth  v.  Booth,  7  Conn.  Rep.  350.    4  Kent's  Com.  433. 
(6)  4  Kent's  Com.  433. 
(c)  1  Rawle,  96.  Howell  v.  Woolfort,  2  Dall.  Rep.  75.       (rf)  Act  of  1808. 
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without  such  previous  appraisement,  the  title  of  the 
horn  fide  purchaser  would  not  be  affected,  (a) 

In  Kentucky,  the  sale  must  not  be  under  three-fourtb 
of  the  appraised  value.  (6) 

In  Indiana,  if  the  rents  and  profits  for  seven  years 
will  not  sell  for  a  sufficient  sum  to  satisfy  the  execution, 
the  fee  simple  is  sold  to  the  highest  bidder,  (c) 

In  Missouri,  if  the  lands  do  not  bring,  or  the  creditor 
will  not  take  them  at  two-thirds  of  the  appraised  value, 
the  debtor  is  allowed  a  stay  of  further  proceedings  on 
tl\e  execution  for  two  years  and  a  half,  on  giving  bond 
to  the  creditor  with  approved  surety,  to  pay  the  amount 
and  six  per  cent,  interest,  within  that  period  ;  or  he  may 
give  real  estate,  appraised  at  two-thirds  of  its  valuation, 
as  security.  If  the  money  is  not  paid  at  the  expiration 
of  the  time,  execution  goes  against  the  defendant  and 
surety,  on  which  their  property,  real  and  personal,  may 
be  sold  without  further  delay,  {d) 

In  Mississippi,  the  land  cannot  be  sold  at  less  than 
two-thirds  of  its  appraised  value,  (c) 

In  Illinois,  a  law  similar  to  that  which  has  been  just 
mentioned  prevailed,  until  the  new  statute  law  of  1828, 
which  authorizes  the  sale  of  lands  on  execution  at  vendue 
to  the  highest  bidder,  subject  to  the  right  of  redemption 
by  the  debtor  within  a  year,  on  paying  ten  per  cent, 
interest  on  the  bid.  (/) 

In  Louisiana,  lands  must  be  appraised,  and  must 
bring  two-thirds  of  the  appraised  value  at  the  first  ex- 
posure ;  otherwise  they  are  sold  at  twelve  months'  credit 
for  whatever  they  will  bring,  the  purchaser  giving  bond 
with  surety,  {g) 

If  the  bond  be  not  punctually  paid,  the  creditor  takes 

(a)  Lessees  of  Allen  v.  Parish,  3  Ohio  Rep.  187- 
(6)  4  Kent's  Com.  433.  (e)  Statute  1823,  188. 

id)  Act,  Dec.  28th,  1821,  and  Jan.  11,  1822.     See  Griffith's  Reg. 
W  Act,  1822.  (/)  4  Kent's  Comm.  434.  {g)  lb. 
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out  execution  against  the  property  of  both  principal  and 
surety,  who  are  bound  in  solido.  (a) 

In  Virginia,  except  in  cases  of  receivers  of  public 
money  indebted  to  the  state,  or  debtors  and  sureties  in 
recognizance,  no  writ  can  issue  to  sell  lands,  (b) 

In  sales  of  the  land  by  the  sheriff  he  executes  a  deed 
to  the  purchaser. 

In  Louisiana,  a  deed  from  the  sheriff  is  essential  to 
the  title,  and  it  is  also  essential  that  the  judgment  on 
which  execution  issues  should  be  recited  in  the  deed  of 
sale,  (c) 

The  sheriff's  sale  is  within  the  statute  of  frauds,  and 
requires  a  deed,  or  note  in  writing,  of  the  sale,  signed 
by  the  sheriff,  (rf)  The  New  York  Revised  Statutes 
require  a  regular  conveyance  from  the  sheriff. 

In  the  iSew  England  states,  with  the  exception  of 
Rhode  island,  the  sheriff's  official  return  of  the  pro- 
ceedings under  the  execution  constitutes  the  title  of  the 
creditor,  and  no  deed  is  executed,  for  the  title  rests  upon 
matter  of  record. 

In  Lousiana,  when  the  curators  of  vacant  successions 
sell  the  immoveable,  as  well  as  moveable  estate,  under 
the  orders  of  the  Court  of  Probates,  the  purchaser  takes 
the  title,  under  such  ssIbj  free  of  all  incumbrances ;  and 
the  mortgagee  is  compelled  to  enforce  his  lien  on  the 
proceeds  in  the  hands  of  the  curator,  (e) 

In  Pennsylvania,  a  judicial  sale  divests  all  liens, 
whether  general  or  specific,  except  in  peculiar  cases,  and 
the  proceeds  are  to  be  fairly  and  faithfully  applied  to 


(a)  Griffith's  Reg.  681.  (6)  lb. 

(c)  Dufour  V.  CamfranCy  1 1  Martin's  Rep.  607.     Dumford  v.  Degniys, 
8  Ibid.  222. 

(d)  Simonds  v.  Catlin,  2  Caines's  Rep.  60.     Barney  v.  Paterson,  6  Harr. 
and  Johns.  182.      4  Kent's  Com.  434. 

(e)  Vignaud  v.  Tonnacourt,  12  Martin's  Rep.  229-      Lafon  v.  Phillips, 
14  ib.  225.    De  Ende  v.  Moore,  14  ib.  336. 
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the  discharge  of  liens,  according  to  priority.     By  the 
sale,  the  money  is  substituted  for  the  land,  (a) 

In  New  York,  the  judgment  and  final  decree  created 
a  lien  on  the  real  estate  of  the  debtor  from  the  docketing 
of  the  same,  and  they  affect  equally  his  after-acquired 
lands,  with  the  exception  of  mortgages  taken  at  the  time  of 
purchasing  the  after-acquired  lands  for  the  security  of 
the  purchase-money.  But  judgments  and  decrees  cease 
to  be  a  charge  on  the  lands  as  against  bond  fide  pur- 
chasers, and  as  against  subsequent  incumbrancers,  from 
and  after  ten  years  from  the  docketing  of  the  same.  (J) 

In  Maine,  New  Hampshire,  Massachusetts,  Rhode 
Island,  Connecticut,  and  Vermont,  the  judgment  is  no 
lien,  and  the  lands  are  not  bound  until  execution  issued ; 
but  as  a  substitute  for  this  apparent  want  of  due  pro- 
tection to  the  creditor,  the  lands  may  be  attached, 
in  the  first  instance,  on  mesne  process,  (c)  In  Kentucky 
and  Mississippi,  lands  are  only  bound  like  chattels, 
from  the  delivery  of  the  execution,  {d)  In  Louisiana,  a 
judgment  is  a  lien,  not  by  being  docketed,  but  by  being 
registered  with  the  recorder  of  mortgages,  {e)  In  Penn- 
sylvania, the  judgment  is  a  lien  on  the  lands  owned  at 
the  time  by  the  debtor  ;  though  the  lien  ceases,  by  the 
act  of  the  14th  of  April,  1798,  after  five  years,  unless 
revived  by  sdre  facias ;  and  it  does  not  bind  after- 
acquired  lands  until  execution  has  issued,  {f) 

In  Illinois,  a  judgment  is  declared  to  be  a  lien  on 
real  estate,  for  the.  period  of  seven  years,  (g) 

In  North  Carolina,  lands  are  held  to  be  bound  from 
the  judgment,  provided  the  creditor  sues  out  an  elegit ; 

(a)  Finney  v.  Pennsylvania,  1  Penn.  Rep.  240.     M'Grew  v.  M'Lanahaii, 
ib.  44.    M*Lanahan  v.  Wyant,  ib.  96. 

(b)  N.  Y.  Rev.  Stat.  vol.  2, 182,  §  96,  97.    Ib.  359.  §  3,  4. 

(c)  4  Kent's  Com.  435.     1  Martin's  Rep.  79.    2  ib.  89. 

(d)  Bank  of  U.  S.  v.  Tyler,  4  Peter's  U.  S.  Rep.  366. 

(e)  Hanna  v.  his  Creditors,  13  Martin's  Rep.  32. 
(/)  Calhoun  v.  Snider,  6  Binney's  Rep.  135. 
ig)  Rev.  Stet.  1829. 
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but  they  are  only  bound  by  execution  if  the  creditor 
elects  to  sell  the  land  hy  fieri  facias,  (a) 

In  Virginia  there  is  no  statute  which  expressly  makes 
a  judgment  a  lien  upon  the  lands  of  the  debtor ;  but 
during  the  existence  of  the  right  to  sue  out  an  elegit, 
the  lien  is  universally  acknowledged,  (ft) 

In  New  York,  the  judgment  becomes  a  lien  as  com- 
pletely as  in  the  states  of  New  Jersey,  Delaware,  Mary- 
land, Ohio,  Indiana,  (c)  Missouri,  Tennessee,  {d)  South  , 
Carolina,  Georgia,  Alabama,  and  Louisiana. 

In  Ohio,  the  judgment  was  a  lien  on  the  lands,  and 
they  might  be  taken  in  execution  and  sold.  But  by  a 
statute  passed  in  1824,  it  is  enacted,  that  if  execution 
be  not  sued  out  on  the  judgment,  and  levied  within  a 
year,  the  judgment  shall  not  operate  as  a  lien  to  the  pre- 
judice of  any  other  bond  fide  judgment  creditor,  (c) 

Where  there  has  not  been  a  levy  within  the  year,  all 
the  judgments  are  on  an  equal  footing,  and  the  first  levy 
thereafter  will  have  the  preference. 

In  Indiana,  judgments  cease  to  be  liens  on  real  estate 
after  ten  years,  unless  revived  by  scire  faxAas.  (f) 

In  Tennessee,  if  the  plaintiff,  by  contract  with  the 
debtor,  delays  execution  for  six  months,  he  loses  his 
lien  as  against  a  junior  creditor,  (g) 

The  judgments  in  the  federal  courts,  within  the  dis- 
trict of  New  York,  are  liens  upon  real  property,  in  like 

(a)  Jones  v.  Edmonds,  2  Murphy's  Rep.  43.  Coleman  v.  Cooke,  6  Ran- 
dolph's Rep.  618.    U.  S.  y.  Morrison,  4  Peter's  U.  S.  Rep.  124. 

(b)  New  Code,  134,  $  10.  Coleman  v.  Cooke,  Randolph's  Rep.  618. 
United  States  v.  Morrison,  4  Peter's  U.  S.  Rep.  124. 

(c)  Statute  of  1825. 

(d)  Porter  v.  Cooke,  1  Peck's  Tenn.  Rep.  30.  Ih.  App.  1, 11.  Story,  J.  in 
Conard  y.  the  Atlantic  Ins.  Comp.  1  Peter's  U.  S.  Rep.  443.  S.  P.  1  Peter's 
Cir.  Rep.  336.  5  Peter's  U.  S.  Rep.  358.  N.  Y.  Rey.  Stat.  yol.  2,  567, 
§  38, 46.  Finney  y.  Pennsylvania,  1  Penn.  Rep.  240.  M'Lanahan  y.  Wyant, 
ib.  96.    M'Grew  y.  M'Lanahan,  ib.  44.    4  Kent's  Comm.  437. 

(e)  M'Cormick  y.  Alexander,  2  Ohio  Rep.  65.  Eamfit  y.  Winans,  3  ib. 
135.    Shuee  v.  Ferguson,  3  ib.  136. 

(/)  Statute  of  1825. 

(Sf)  Porter  y.  Cooke,  1  Peck's  Tenn.  Rep.  30. 


668  CONFLICT   OF   LAWS. 

manner  as  judgments  of  the  state  courts,  and  to  the 
extent  of  the  local  jurisdiction  of  the  court.  The  liens 
exist  in  Pennsylvania  district,  (a)  and  in  Maryland,  (6) 
and  it  seems  in  other  states,  to  the  extent  of  state 
judgments,  (c)  By  the  New  York  Revised  Statutes,  ((/) 
judgments  in  the  federal  courts  within  the  state,  are  to 
be  transcribed  and  docketed  by  the  clerks  of  the  supreme 
court  of  the  state,  in  books  to  be  provided  for  the  pur- 
pose, for  the  public  inspection  and  security. 

(a)  1  Peter*!  Cir.  Rep.  336. 

(b)  5  Peter's  U.  S.  Rep.  358. 
ic)  4  Kent's  Com.  437. 

id)  Vol  2, 557,  i  38,  46. 
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CHAPTER  V. 


EXCHANGE. 

As  many  of  the  principles  which  govern  the  contract 
of  sale  and  purchase  are  equally  applicable  to  that  of 
exchange,  these  two  contracts,  notwithstanding  some 
particulars  in  which  they  are  essentially  distinguished, 
are  usually  considered  in  connection  with  each  other. 

The  civil  law  also  regarded  partition  as  a  species  of 
sale.  "  Divisionem  praediorum  vicem  emptionis  obtinere 
placuit.  (a)  From  the  mode  in  which  it  takes  place,  under 
certain  codes,  when  the  joint  owners  are  either  unable 
or  unwilling  to  eflfect  it  by  amicable  agreement,  it  be- 
comes subject  to  many  of  the  rules  which  govern  sales  by 
auction  and  by  judicial  sentence.  It  is  proposed  there- 
fore in  the  following  chapter  to  treat  of  exchange  and 
partition. 

(a)  Ck>d.  lib.  3,  tit.  38, 1.  1. 
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SECTION  I. 


EXCHANGE. 

In  what  respect  distinguished  from  sale. — ^Mere  consent  to  exchange  not 
followed  hy  delivery,  or  secured  by  stipulation,  did  not  by  the  civil  law 
give  a  right  of  action. — ^This  doctrine  not  adopted  by  the  law  of  Holland, 
Spain,  France,  England,  or  Scotland. — If  the  one  party  cannot  give  a 
valid  title,  the  other  may  refuse  to  proceed  with  the  contract. — Emomu 
lemo  would  be  a  ground  for  rescinding  it  by  the  civil  law,  and  other 
codes  founded  on  it,  but  not  by  the  Code  CiviL — ^Exchange  by  the  law 
of  England. — ^The  Ck)lonie8. — ^United  States. — Scotland. 

Exchange  is  described  as  an  innominate  contract  in 
which  datur  res,  ut  vicissim  res  detur.  (a) 

Sale  is  a  nominate  contract,  in  which  pecunia  datur, 
ut  res  recipiatur. 

The  sale  was  perfect  when  the  consent  of  the  parties 
to  it  had  been  given,  and  each  might  be  compelled  to 
perform  his  part  of  the  contract. 

But  the  consent  of  the  parties  to  an  exchange,  if  it 
were  not  followed  by  one  of  the  parties  delivering  the 
subject,  unless  it  were  secured  by  a  stipulation,  did  not 
give  a  right  of  action  to  either  party.  "  Ex  placito  per- 
mutationis,  nulla  re  secuta,  constat  nemini  actionem 
competere ;  nisi  stipulatio  subjecta,  ex  verborum  obli- 
gatione  quaesierit  partibus  actionem."  (6) 

This  strictness  of  the  civil  law  in  not  recognizing  the 
mere  consent  to  exchange,  has  not  been  followed  by  the 
law  of  Holland.  "  Quin  et  ex  conventione  de  re  danda 
yxi  vicissim  res   alia  detur,    efficacem  dare  actionem, 

(a)  Perez,  ad  Cod.  hb.  4,  tit.  64,  n.  I. 
(6)  Cod.  lib.  4,  tit.  64, 1.  3. 
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etsi  necdum  ex  alterutro  latere  traditio  intercesserit,  dum 
ex  nudis  etiam  pactis  actiones  hodie  nasci  constat."  (a) 

Neither  was  it  adopted  by  the  law  of  France.  "  Parmi 
nous,  la  convention  d'echange,  des  avant  qu'elle  ait 
re^u  aucune  execution,  et  aussitot  que  le  consentement 
des  parties  est  intervenu,  produit  de  part  et  d'autre  une 
obligation  civile,  et  elle  est  un  contrat  consensuel,  de 
meme  que  le  contrat  de  vente."  (6) 

The  Code  Civil  has  expressly  declared  that,  * '  Techange 
s'op^re  par  le  seul  consentement,  de  la  meme  mani^re 
que  la  vente."  (c) 

It  also  was  the  foundation  of  an  action  by  the  law  of 
Spain,  (d) 

When  the  one  party  had  delivered  his  property,  the 
civil  law  and  the  codes  founded  on  it  gave  him  that 
which  is  termed  an  innominate  action. 

The  contract  derived  its  effect,  and  gave  to  the  party 
a  right  to  compel  its  performance,  not  upon  the  mere 
consent  alone,  but  on  the  delivery  of  his  property  to 
the  person  with  whom  he  had  entered  into  the  con- 
tract. "  Permutatio  ex  re  tradita  initium  obligationi 
praebet."  (e) 

By  the  law  of  England  (f)  and  Scotland ,  the  contract 
of  exchange  is  fully  perfected  by  consent  alone,  without 
any  interventits  rei.  (g) 

It  has  been  seen  that  by  the  civil  law,  the  sale  was 
perfect  although  the  vendor  had  not  a  title  to  the  pro- 
perty which  he  sold.  His  obligation  was  to  deliver  the 
possession,  "  ut  rem  emptori  habere  liceat,  non  etiam  ut 
ejus  faciat/'  An  exchange,  however,  was  null,  unless 
the  party  had  a  valid  title  to  the  property  which  he  de- 

(a)  Van  Leeuwen,  Cens.  For.  part  1,  lib.  4,  c.  13,  n.  7,  in  fine.      Voet» 
lib.  19,  tit.  4,  n.  3. 

(b)  Pothier,  Tr.  du  Cont.  de  Vente,  part  7,  n.  622. 

(c)  Art.  1703, 

(d)  Nov.  Recop.  lib.  10,  tit.  1, 1. 1.    Febrero,  lib.  2,  tit.  4,  c.  15. 

(e)  Diff.  lib.  19,  tit.  4,  §  2.  (/)  4  Cruise's  Dig.  81. 
(si)  Ersk.  b.  3,  tit.  3,  $  2.  13. 
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livered  to  the  person  with  whom  he  contracted.  "  Ut 
permutationis  contractus  perficiatur,  non  sufficit  ut  ex 
altera  parte  nuda  rei  traditio  facta  sit.  Oportet  at 
hujus  rei  dominium  translatum  sit/'  *'  Ideoque  Pedios 
ait  alienam  rem  dantem,  nuUam  contrahere  permata- 
tionem."  (a) 

When,  therefore,  the  party  who  has  received  the  pro- 
perty discovers  that  it  does  not  belong  to  hira  from 
whom  he  received  it,  although  he  may  not  have  been 
disturbed  in  his  possession,  yet  it  is  competent  for  him 
to  withhold  the  property  which  he  was  to  deliver  in 
exchange,  (b) 

In  all  other  respects,  the  rules  by  which  sales  are 
governed  are  applicable  to  exchange,  (c) 

The  property  which  the  one  is  to  deliver  in  exchange 
to  the  other  is  at  the  risk  of  the  latter,  in  the  same 
manner  as  if  he  had  sold  it.  (c) 

The  rescission  of  the  contract,  on  account  of  enormis 
kesiOi  was,  by  the  civil  law,  admitted  in  exchange,  as 
well  as  in  sale,  (d)  The  Code  Civil  expressly  declares 
that  it  shall  not  take  place.  **  La  recision  pour  cause 
de  lesion  n'a  pas  lieu  dans  le  contrat  d'echange."  (e) 

According  to  the  doctrine  of  the  law  of  England,  an 
exchange  is  a  mutual  grant  of  equal  interests,  the  one 
in  consideration  of  the  other.  "  As  if,'*  says  Littleton, 
there  be  two  men,  and  each  of  them  is  seised  of  one 
quantity  of  land  in  one  county,  and  the  one  granteth 
his  land  to  the  other,  in  exchange  for  the  one  which  the 
other  hath  ;  and  in  like  manner,  the  other  granteth  his 
land  to  the  first  grantor,  in  exchange  for  the  land  which 
the  first  grantor  hath."  (/) 

(a)  Pothier,  ad  Pand.  lib.  19,  tit.  4,  §  3.    Dig.  Ub.  19,  tit.  4,  §  3. 

(6)  Potluer,  Tr.  du  Cont.  de  Vente,  p.  5,  n.  622.  Voet,  lib.  19>  tit.  4,  n.  2. 
Code  Civil,  art.  1704, 1707.  (c)  lb. 

(d)  RebuiFe,  in  Tract,  de  Rescind.  Contr.  Art.  Unic.  Gloss.  15,  n.  9- 
Arr^t  du  Parlement  de  Toulouse,  Dec.  10th,  1595.  Despeisses,  part  1, 
tit.  12,  §  7.  Repertoire  de  Jurisprudence  v.  Echange,  §  4.  Duvergier, 
in  note  2,  p.  521,  522.  (e)  Art.  1706. 

(/)  Co.  Litt.  51,  a. 
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V 

It  is  only  necessary  that  there  should  be  an  equality 
in  the  quantity  of  the  estates  exchanged  ;  as  an  estate 
in  fee  for  an  estate  in  fee ;  an  estate  for  life  for  an 
estate  for  life ;  and  not  in  the  value,  quality,  or  manner 
of  the  estate.    . 

An  estate  in  joint-tenancy  may  be,  therefore,  ex- 
changed for  an  estate  in  common.  So  lands  may  be 
exchanged  for  rents,  commons,  or  any  other  inheritance 
concerning  lauds.  An  estate  in  reversion,  expectant 
on  an  estate  for  life,  may  be  given  in  exchange  for  land 
in  possession,  (a) 

An  estate  in  tail  may  be  exchanged  for  an  estate  in 
fee,  which  will  continue  good  till  avoided  by  the  issue 
in  tail.  A  base  fee  may  be  exchanged  for  an  estate 
in  fee  simple.  A  man  may  give  an  estate  for  the  life  of 
the  donee  in  exchange  for  an  estate  for  another's  life ; 
since  the  estates  are  equal,  both  being  estates  of  freehold. 
An  estate  for  three  lives  may  be  given  in  exchange  for 
an  estate  for  one  life,  for  both  are  estates  of  freehold,  and 
so  equal ;  and  it  has  been  stated  that  an  exchange  be- 
tween a  tenant  in  tail,  after  possibility  of  issue  extinct, 
and  a  bare  tenant  for  life,  is  good,  for  with  respect  to 
duration  their  estates  were  equal,  (b) 

An  exchange  must  still  be  executed  by  entry  in  the 
lifetime  of  the  parties,  for  as  livery  of  seisin  is  not  ne- 
cessary, the  parties  have  no  freehold  in  deed  or  in  law 
in  them,  till  entry.  Therefore,  if  both  the  parties  die 
before  the  entry  of  either,  the  exchange  is  void  ;  for  the 
heir  of  one  cannot  enter  and  take  it  as  a  purchaser,  be- 
cause he  is  named  only  to  take  it  by  way  of  limitation  of 
estate,  in  course  of  descent.  But  if  one  enters,  and  the 
other  dies  before  entry,  his  heir  may  enter. 

Since  the  statute  of  frauds,  every  exchange  must  be  by 
deed  in  writing ;  and  where  an  exchange  is  made  by 
lease  and  release,  containing  mutual  conveyances  to  the 

in)  Bustard's  Case,  4  Rep.  122.  (jb)  4  Cruise's  Dig.  81. 

VOL.  II.  X  X 
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parties,  as  is  now  the  general  practice,  no  entry  is  neces- 
sary, for  the  statute  of  uses  executes  the  possession  ;  and 
all  incidents  annexed  to  an  exchange  at  common  law 
will  be  preserved,  (a) 

The  word  excambium  or  exchange  must  be  used,  and 
it  cannot  be  supplied  by  any  other  word,  or  described 
by  any  circumlocution,  (b) 

In  every  exchange,  the  word  excambium  implies  in 
itself  taciti  a  condition,  and  also  a  warranty ;  the  one  to 
give  a  re-entry,  and  the  other  a  voucher  and  recom- 
pense ;  and  all  in  respect  of  the  reciprocal  consideration, 
the  one  land  being  given  in  exchange  for  the  other. 
But  it  is  a  special  warranty  :  for  upon  the  voucher  by 
force  of  it,  he  shall  not  recover  other  land  in  value,  but 
that  only  which  was  by  him  given  in  exchange.  For, 
inasmuch  as  the  mutual  consideration  is  the  cause  of 
the  warranty,  it  extends  only  to  lands  reciprocally  given, 
and  not  to  other  lands.  And  this  warranty  runs  only  in 
privity,  for  none  can  vouch  by  force  of  it,  but  the 
parties  to  the  exchange  or  their  heirs,  and  no  assignee. 
If  A.  gives  in  exchange  three  acres  to  B.  for  other 
three  acres,  and  afterwards  one  acre  is  evicted  from  B., 
in  that  case  the  whole  exchange  is  defeated,  and  B.  may 
enter  into  all  his  land  ;  for  although  the  exchange  had 
been  good,  if  A.  had  given  but  two  acres,  or  but  one 
acre,  or  less,  yet,  forasmuch  as  all  the  three  acres  were 
given  in  exchange  for  the  others,  and  the  condition 
which  was  implied  in  the  exchange  was  entire,  upon  the 
eviction  of  one  acre,  the  condition  in  law  was  broken, 
and  therefore  an  entry  was  given  on  the  whole.  As, 
when  the  whole  estate  in  part  was  evicted,  the  exchange 
was  defeated ;  so,  when  an  estate  of  freehold  for  life, 
which  was  but  parcel  of  the  estate,  was  evicted,  the  ex- 
change was  defeated,  (c) 

But  as  well  conveyances  requiring  livery,  as  con- 
Co)  4  Cruise's  Dig.  80,81,  82.  (b)  lb.  (c)  lb.  381,  382. 


EXCHANGE.  675 

veyances  requiring  an  entry,  have  fallen  into  disuse. 
They  have  been  superseded  by  the  modem  lease  and 
release.  Exchanges  are  now  commonly  efltected  by  mu- 
tual conveyances,  adapted  to  pass  the  land  without  entry. 
Such  conveyances  are  valid  without  any  of  the  requi- 
sites of  a  common  law  exchange ;  for  property  of  any 
given  kind  may  be  bartered  for  property  of  the  same, 
or  any  other  kind,  and  the  bargain  may  be  completed 
by  adopting  the  modes  of  assurance  suitable  to  the  trans- 
fer of  the  respective  properties ;  but  unless  the  relative 
condition  of  the  parties,  and  the  subject  matter,  would 
have  admitted  of  an  exchange  at  the  common  law,  the 
incidents  of  such  an  exchange  cannot  belong  to  the 
transaction. 

The  doctrine  of  the  law  of  England  is  followed  in 
those  British  Colonies  which  are  not  governed  by  the 
laws  of  the  respective  powers  to  whom  they  previously 
belonged,  as  well  as  in  the  United  States. 

In  Scotland,  the  principles  of  the  civil  law  are 
adopted  in  relation  to  this  contract,  (a) 

(a)  Stair,  b.  1,  tit.  14>  §  I,  andb.  2,  tit.  3,  §  50. 
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SECTION  11. 

PARTITION. 

Right  of  co-proprietora  to  a  partition. — How  far  it  may  be  controlled  hj 
agreement. — ^Effected  by  privale  agreement  when  the  parties  are  compe- 
tent and  willing. — If  not,  by  anit— Actions  de  famUid  ereisetmdd,  and  de 
communi  dmdimdo  under  the  civil  law. — ^The  partition  by  licitation. — ^bi 
wbat  cases  permitted. — ^When  strangers  are  admitted. — The  codes  of 
Holland,  Spain,  and  France ;  the  coutumes  of  Paris  and  Normandy. — 
During  the  pendency  of  the  suit  alienation  restrained. — To  whom  muni- 
ments of  title  delivered. — Rescinding  the  partition. — ^And  on  what  grounds. 
Eviction  and  extent  of  indemnity. — Effect  of  the  partition  as  to  the  co- 
proprietors  and  their  creditors,  under  the  civil  law  and  the  codes  of  Hol- 
land and  Spain. — Different  effects  under  the  former  law  of  France  and  tbs 
Ck)de  Civil. — Partition  by  the  law  of  England. — Scodand. — Colonies. — 
United  Stetes. 

The  person  to  whom  real  property  belongs  in  common 
with  another,  *^  qui  rem  pro  indiviso  communem 
habent/'  whether  they  have  acquired  it  by  succession, 
gift,  purchase,  or  any  other  title,  may  compel  a  par- 
tition. It  is  not  material  whether  his  dominium  be 
directum  or  utilcy  or  whether  one  or  more,  or  all  the 
joint  owners  be,  or  be  not,  in  possession  of  the  pro- 
perty, (a)  **  Nihil  autem  interest,  cum  societate,  an 
sine  societate  res  inter  aliquos  communis  sit :  nam  ntro- 
que  casu  locus  est  communi  dividundo  judicio.  Gum 
societate  res  communis  est,  veluti  inter  eos,  qui  pariter 
eandem  rem  emerunt :  sine  societate  communis  est» 
veluti  inter  eos,  quibus  eadem  res  testamento  legata 
est."  (b) 

It  was  the  maxim  of  the  civil  law,  adopted  by  all  the 
codes  which  are  here  considered,  that,  **  incommunione 
vel  societate,  nemo  compellitur  invitus  detineri."  (c) 
Hence  all  agreements  by  which  a  partition  is  prohibited 

(a)  Dig.  lib.  10,  tit.  3, 1.  2.     Voet,  lib.  10,  tit.  2,  n.  12.     PoUiier,  Tr.  da 
Vente,  part  7,  art.  6,  n.  634.    Code  Civil,  art.  815. 
(6)  Dig.  lib.  10,  tit.  3, 1.  2.  (c)  Cod.  lib.  3,  tit.  37, 1.  5. 
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were  void :  *'  Si  conveniat  ne  omnino  divisio  fiat ; 
hujusmodi  pactum  nuUas  vires  habere,  manifestissimum 
est."  (a) 

Such  a  prohibition  was  also  void,  if  it  were  imposed  by 
a  testator.  It  was  competent,  however,  for  the  joint 
owners  to  stipulate,  or  for  a  testator  to  direct,  that  no 
partition  should  take  place  for  a  certain  period,  (b) 

It  would  seem  that  the  same  rule,  with  its  qualifica- 
tion, is  adopted  by  the  law  of  England  (c)  and  Scot- 
land, (d) 

The  Code  Civil,  in  adopting  the  rule,  limits  the 
period  during  which  the  partition  might  by  agreement 
be  suspended  to  five  years,  (c) 

When  the  co-proprietors  are  desirous  of  having  the 
common  property  divided,  and  the  share  of  each  allotted 
to  them  in  severalty,  and  neither  of  them  labours  under 
the  incapacity  of  minority,  interdict  or  insanity,  the 
partition  may  be  made  amongst  themselves,  without 
any  judicial  process. 

But  if  either  of  them  be  unwilling,  or  incompetent 
from  any  of  these  causes,  to  make  an  amicable  partition, 
the  civil  law  provided  for  the  division  of  a  succession 
amongst  the  co-heirs  the  action  de  familid  erciscundd, 
and  that  of  de  communi  dividundo  for  the  partition  of 
property  held  in  common  under  any  other  title,  (f) 

The  first  of  these  remedies  is  competent,  whether  the 
succession  be  derived  ex  testamentOy  or  ab  mtestatOj  and 
whether  either  of  the  parties  claim  by  representation 

(a)  Dig.  lib.  10,  tit.  3, 1.  14,  §  2 ;  lib.  17,  tit.  2,  1.  70,  pro  Socio.  Voet, 
lib.  10,  tit.  2,  n.  32. 

(6)  Peres,  ad  Cod.  lib.  3,  tit.  37,  n.  6.  Dig.  lib.  10,  tit.  3,  1.  U ;  lib.  17, 
tit.  2,  1.  70,  and  1.  1.  Jul.  Clanu,  §  Testamentum,  qiuro.  67.  Boerius, 
dec.  87.  A.  GaiU,  lib.  2,  observ.  139.  ult.  Tulden,  in  Cod.  lib.  3,  tit.  37, 
n.  2.  Peregrintu,  de  Fidei-commis.  art.  11,  n.  80.  Hugo  Grotius,  Manud. 
ad  Juriap.  HoU.  lib.  2,  c.  21,  n.  19. 

(c)  Agar  Y.  Fairfax,  17  Ves.  533. 

if)  l3ell'8  Comm.  64.  («)  Art.  815. 

(/)  Voet,  lib.  10,  tit.  2,  3.  Vinn.  Sel.  Qusest.  lib.  1,  c.  35,  36.  Voet, 
Tr.  de  Fam.  Ercis. 
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from  a  deceased  coheir,  or  has  purchased  the  interest  of 
an  undivided  share  of  the  succession,  and  notwith- 
standing neither  of  the  co-proprietors  should  be  in  pos- 
session, (a) 

But  the  person  who  is  instituted  heir  sub  candiiione 
has  not  the  present  interest  which  entitles  him  to  pro- 
secute this  remedy,  although  the  partition  might  take 
place  amongst  those  whose  right  is  unconditional,  with 
a  salvo  jure  of  him  whose  right  is  yet  contingent  (6) 
The  partition,  although  effected  by  this  action,  is  treated 
as  an  alienation.  Hence,  not  only  minors,  and  those 
labouring  under  an  incapacity,  but  their  tutors  or 
curators,  are  prevented  from  prosecuting  it,  unless  the 
previous  authority  of  the  court  has  been  obtained.  But 
the  adult  joint  owner  may  prosecute  it  against  them,  (c) 

The  husband  who  is  precluded  from  alienating  the 
wife's  immoveable  property  without  her  consent,  cannot 
prosecute  this  action  of  partition,  (d) 

If  every  separate  subject  will  not  admit  of  being  di- 
vided, each  of  the  co-proprietors  should  have  a  specific 
subject  allotted  to  him,  and  the  equality  of  the  parti- 
tion should  be  effected  by  adjudging  the  one  who  re- 
ceives that  which  is  of  greater  value  than  the  share 
allotted  to  his  co-proprietor  to  pay  to  the  latter  the 
difference  in  money,  (e) 

But  if  the  subject  do  not  admit  of  being  divided  with- 
out injury,  '*  si  divisio  sine  cujusquam  injuria  non 
potest  fieri." — *'  Cum  autem  regionibus  dividi  commode 

(a)  Voct,  lib.  10,  tit.  2,  n.  11,  12,  13. 

(6)  Dig.  lib.  29,  tit.  2,  1,  13 ;  lib.  10,  tit.  2,  1.  2.  Voet,  lib.  10,  tit.  2, 
n.  14. 

(c)  Voet,  ib.  n.  15.  Cod.  lib.  5,  tit.  71, 1.  18.  Dig.  lib.  27,  tit.  9, 1. 7. 
Sande,  Decis.  Fris.  lib.  2,  tit.  9,  def.  21,  et  de  Prohib.  AMen.  part  1,  c.  1, 
§  3,  n.  31,  32.  Menoch.  de  Arbitrar.  Judic.  lib.  2,  cas.  171,  n.  34»  et  seq. 
Montanus,  de  Tutel.  c.  33,  n.  189,  et  seq. 

(d)  Rodenb.  tit.  2,  c.  3,  n.  8. 

(e)  Van  Leeuwen,  Cens.  For.  p.  1,  lib.  4,  c.  27,  n.  5.  Fab.  ad  Cod.  lib.  3, 
tit.  25,  def.  2.  Sande,  Decis.  lib.  4,  tit.  11,  def.  4.  Christ,  ad  Leg.  Mecbl. 
tit.  16,  art.  44.  Someren,  de  Jure  Noverc.  c.  7,  §  I,  n.  11.  Voet,  lib.  ID. 
tit.  2,  n.  22. 
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aliquis  ager  inter  socios  non  potest." — "  Si  divisio  tarn 
difficilis  est  ut  partitio  imposBibilis  sit" — ^the  civil  law 
provided  a  remedy,  by  permitting  a  licitation  to  take 
place  amongst  the  joint  proprietors,  that  is,  the  pro- 
perty was  adjudged  to  the  highest  bidder  amongst 
them,  (a) 

This  bidding  was  confined  to  the  co-proprietors,  unless 
any  of  them  were  minors,  or  one  of  them  should  confess 
his  want  of  means  to  make  an  advance  on  the  othier  whose 
bid  was  below  the  value  of  the  property.  "  Ad  lici- 
tationem  nonnumquam  etiam  extraneo  emptore  admisso 
maxim^  si  se  non  sufficere  ad  justa  pretia  alter  ex  sociis 
sua  pecunia  vincere  villus  licitantem  profiteatur."  (i) 

This  mode  of  effecting  the  partition  of  immoveable 
property  when  it  cannot  be  divided  without  injury, 
was  adopted  by  the  laws  of  Holland,  Spain,  and  France, 
by  the  coutumes  of  Paris  and  Normandy,  and  by  the 
Code  Civil,  (c) 

All  these  systems  of  jurisprudence,  however,  concur 
in  not  enforcing  partition  by  licitation,  unless  it  be  ne- 
cessary, either  from  the  impossibility  of  making  any 
division  of  the  subject,  or  from  such  a  division  being 
injurious :  "  Verum  lic^t  judex,  ubi  res  commodam  non 
patiatur  divisionem,  possit  uti  licitatione,  tamen  hoc  non 
procedit,  si  res  patiatur  divisionem,  quia  unicuique  erit 
pars  assignanda,  et  quod  unus  ex  eis  sues  partis  aestima- 
tionem  accipiat,  cogi  non  poterit.  Et  sestimatio  fa- 
cienda  de  re,  quae  non  patitur  commodam  divisionem, 
non  debet  fieri  pro  parte  solummodo,  quae  esset  alteri 
assignanda,  sed  de  tota  re,  quia  major  sit  aestimatio  de 
tota  re  qukm  de  parte."  (d) 

(fl)  Cod.  lib.  3,  tit.  37, 1. 1,  3, 5.    Inat.  de  Officio  Judic.  Ub.  4,  tit.  17,  5  6. 
(6)  Cod.  lib.  3,  tit  37,  L  3. 

(c)  Van  Leeuwen,  Cens.  For.  lib.  4,  c.  27.  Menoch.  de  Arbitr.  Jud.  c.  2, 
cent  5,  cas.  442.  Christ,  torn.  3,  deciB.  116,  n.  13.  Voet,  lib.  10,  tit  2  and  3. 
L.  10,  tit.  15,  Part.  6.  Feb.  tit.  2,  c.  2,  §  19,  20,  et  seq.  Coutume  of 
Paris,  art.  80, 1  Dupless.  91.  Coutume  of  Normandy,  1  Basnage,  257.  See 
the  Arr6te  of  June  25th,  1761  and  1768.  Pothier,  Tr.  de  Vente  and  Tr.  de 
Successione.     Code  Civil,  art.  815,  et  seq. 

(d)  Fehcius  de  Societate,  c.  39,  n.  90,  91. 
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On  the  institution  of  the  proceedings  for  obtaining  the 
partition  by  judicial  sentence,  the  coheir  is  restrained 
from  alienating  or  pledging  to  a  stranger  bis  undivided 
interest,  unless  with  the  consent  of  the  coheirs,  (a) 

Before  the  adjudication  to  the  coheirs  of  their  several 
shares,  the  custody  of  the  muniments  of  title  is  com- 
mitted to  that  coheir  who  has  the  greatest  interest  in 
the  succession,  if  he  be  of  good  character,  but  if  he  be  of 
doubtful  character,  or  all  the  coheirs  take  an  equal  in- 
terest, the  custody  is  given  to  the  elder  son.  (6) 

After  the  adjudication  has  been  made,  if  there  are 
distinct  muniments  belonging  to  a  particular  estate,  they 
are  delivered  to  the  coheir  to  whom  that  estate  is  ad- 
judged ;  but  if  there  cannot  be  such  a  separation,  or  if 
they  relate  to  the  whole  succession,  they  are  delivered 
to  the  elder,  who  gives  security  to  the  other  coheirs  to 
produce  them  when  necessary,  (c) 

The  judgment  of  partition  is  accompanied  also  by  a 
decree,  which  indemnifies  the  coheir  who  has  been  in 
possession  of  the  whole  estate  in  that  character,  for  the 
expenses  incurred  by  him  in  his  management.  Those 
expenses  are  to  be  repaid  by  his  coheirs,  (d)  It  is  said, 
that  if  he  has  managed  the  whole  estate,  he  is  entitled 
to  a  remuneration  in  respect  of  his  possession  and  ma- 
nagement of  their  shares,  (c) 

The  costs  of  the  suit  for  the  partition  are  defrayed  oat 
of  the  estate,  unless  it  has  been  incurred  on  account  of  one 
of  the  coheirs,  and  in  which  the  others  had  no  interest, 
as  where  he  is  a  minor,  and  the  decree  of  the  court  has 

(a)  Cod.  lib.  3,  tit.  37, 1 1,  lib.  4,  tit.  52, 1.  3.  Voet,  Tr.  de  Fam.  Eidf. 
c.  13,  n.  1. 

(b)  Voet,  Tr.  de  Fam.  Ercis.  c.  6,  n.  18. 

(c)  Dig.  lib.  10,  tit.  2, 1.  5.  Tyraquelliis  de  Jure  Primogenit.  in  Pne&t. 
n.  126,  et  seq.  Mynsingeras,  cent.  4,  obs.  37,  n.  14.  Tnldenus,  tit  Cod. 
Commun.  Utriusq.  Judic.  n.  3.  Gaill,  lib.  2,  obs.  149,  n.  9,  in  fine.  Chris- 
tinseuB,  vol.  2,  decis.  179,  n.  4.  Voet,  Tr.  de  Familii  £rci8cund&,  c  6,  n.  20. 

id)  Voet,  de  Fam.  Ercis.  c.  10.    Voet,  ad  Pand.  lib.  10,  tit.  2,  n.  25. 
(e)  lb.  and  Resp.  Jurisc.  HoU.  part  3,  vol.  1,  cons.  38,  and  part  3,  vol  2, 
cons.  27.     ■ 
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been  obtained  to  sanction  the  partition.  In  the  latter 
case,  the  minor's  share  sustains  this  part  of  the  ex- 
pense, (a) 

When  the  partition  is  made  by  the  parties  themselves 
by  mutual  agreement,  it  is  liable  to  be  rescinded  on 
those  grounds  of  fraud,  lesion,  ignorance,  or  mistake, 
which  would  warrant  the  rescision  of  any  other  con- 
tract, (b) 

Even  if  it  has  been  effected  by  a  judicial  sentence, 
but  such  sentence  has  proceeded  on  the  false  allegation 
that  the  party  to  whom  the  adjudication  was  made  was 
a  coheir,  the  true  heir  may  be  relieved  against  it.  (c) 
But  if  the  coheir  doubted,  and,  therefore,  was  bound  to 
have  ascertained  whether  the  party  against  whom  he 
was  prosecuting  the  action  was  truly  the  heir,  but  rather 
preferred  litigating  on  his  doubtful  title,  he  would  not 
afterwards  be  permitted  to  set  aside  the  judgment,  (d) 

But  although  there  should  be  no  mistake  respecting 
the  title  of  the  party  to  the  action,  and  he  really  was  a 
coheir,  yet  if  there  was  inequality  in  the  division,  the 
person  who  was  injured  by  it  would  be  relieved  against 
the  judgment,  in  case  fraud,  dobis  maluSy  had  been  prac- 
tised, or  without  fraud,  if  the  inequality  amounted  to 
enomm  kesiOy  that  is,  if  it  was  ultra  dimidium.  (e) 

The  effect  of  the  judgment,  or  of  the  division  actually 
made  by  the  coheirs,  and  not  merely  resting  on  con- 
tract is,  to  vest  the  dominium  in  the  coheir,  to  whom  the 
property  is  adjudged  in  severalty,  (f) 

A  partition  under  the  civil  law  vicem  obtinuit  emp- 
tionis.  The  person  to  whom  a  part  was  allotted  or  ad- 
judged in  severalty  was  deemed  to  have  acquired  a  new 

(a)  Voet,  de  Fam.  Ercis.  c.  10;  and  ad  Pand.  lib.  10,  tit.  2,  n.  11, 17. 

(6)  Cod.  lib.  3,  tit  38, 1.  3,  and  lib.  1,  tit.  18.    Voet,  lib.  10,  tit.  3,  n.  34. 

(c)  Voet,  ib.  (d)  Voet,  ib. 

(c)  Voet,  lib.  10,  tit.  3,  n.  33  and  34.    Tr.  de  Fam.  Ercis.  c.  14. 

(/)  Voet,  Tr.  de  Fam.  Ercis.  c.  6  and  13,  n.  5. 
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title  by  that  act.  He  became  the  owner  of  a  divided 
share,  or  an  estate  in  severalty,  in  exchange  for,  or  in 
consideration  of  the  transfer  of  his  undivided  share,  or  an 
estate  in  common.  If  that  part  of  the  property  which 
was  adjudged  to  him  had,  previously  to  the  partition, 
been  incumbered  by  his  coheir,  it  passed  to  him,  as  be- 
tween him  and  the  creditor,  subject  to  the  incumbrance, 
although  the  coheir  was  bound  to  indemnify  him.  The 
same  effect  was  given  to  partition  by  the  law  of  Holland 
and  Spain,  (a) 

Such,  however,  was  not  the  effect  given  to  it  by  the 
law  of  France,  or  the  coutumes  of  Paris  and  Normandy, 
or  by  the  Code  Civil.  The  partition  was  deemed 
merely  to  have  defined  an  interest,  which  previously  was 
undefined.  It  had  relation  to  the  death  of  the  ancestor 
from  whom  the  succession  was  derived,  and  the  specific 
share  allotted  or  adjudged  to  the  one  was  deemed  to 
have  been  that  to  which  he  had  originally,  directly,  and 
immediately  succeeded  on  the  death  of  his  ancestor,  and 
that  he  had  no  interest  in  any  other  part  of  the  succes- 
sion. If  he  had  created  an  incumbrance  on  any  part  of 
it,  and  it  happened  that  this  part  was  not  allotted  or  ad- 
judged to  him,  the  coheir  to  whom  that  part  was  allotted 
received  it  free  from  the  incumbrance.  The  incum- 
brance, however,  would  attach  on  the  property  allotted 
to  the  debtor.  The  creditors  of  the  coheirs  were,  there- 
fore, entitled  to  be  parties  to  the  partition,  in  order  to 
prevent  the  debtor  from  receiving  as  his  share  moveable 
or  other  property,  which  could  not  be  incumbered.  (6) 

There  is  an  implied  warranty  in  partition  against 
eviction,  so  as  to  entitle  the  coheir  on  being  evicted  to 
resort  to  his  coheirs  for  indemnity,  and  to  recover  from 

(a)  Voet,  de  Fam.  Ercis.  c.  6.    Feb.  tit.  2,  c.  2. 

(6)  Coutume  of  Normandy,  art.  335, 360,  by  Menrille.  1  Basnage,  p.  256. 
Coutume  of  Pane,  art.  80,  1  Dupless.  90,  et  seq.  Pothier,Tr.  des  Success, 
c.  4,  art.  5,  §  I,  torn.  7,  p.  229.    Code  Civil,  art.  882,  883. 
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them  the  value  of  the  property.  He  is  not  restricted  to 
the  value  as  it  existed  at  the  time  of  the  partition,  but 
he  may  recover  according  to  its  value  at  the  time  of  the 
eviction,  (a) 

An  express  warranty  is  usually  given  and  required  by 
the  judge  who  makes  the  adjudication.  (&) 

The  parties,  however,  may  consent  to  take  on  them- 
selves the  risk  of  eviction,  and  waive  the  right  of  resort- 
ing to  the  coheirs  if  it  takes  place.  The  rules  by  which 
such  waiver  may  be  inferred  are  those  which  prevail  in 
sales.  !f  one  of  the  coheirs  after  the  partition  has  paid 
a  debt  to  which  the  whole  succession  was  liable,  but 
which  was  not  previously  known  to  exist,  he  is  entitled 
to  contribution  from  his  coheirs,  (o) 

These  general  principles,  derived  from  the  civil  law 
and  adopted  by  the  law  of  Holland,  were  followed  by 
the  law  of  France  (d)  and  Spain,  (c) 

By  the  law  of  England,  joint  tenants,  coparceners, 
and  tenants  in  common,  who  are  not  under  any  dis- 
ability, may  make  a  voluntary  partition  of  their  estates. 
The  instrument  to  effect  this  is  called  a  deed  of  partition, 
by  which  the  lands  are  divided  into  distinct  portions, 
and  allotted  to  the  several  parties,  who  take  them  in 
severalty.  In  the  old  deeds  of  partition  it  was  merely 
agreed  that  one  should  enjoy  a  particular  part,  and  the 
other  another  part  in  severalty,  which  must  have  been 
executed  by  entry,  but  now  it  is  usual  for  the  several 
parties  mutually  to  convey  to  each  other  the  different 
estates  which  they  are  to  take  in  severalty  under  the 
partition. 

(a)  Voet,  lib.  21,  tit.  2,  n.  8. 

(b)  lb.  and  Tr.  de  Fam.  Ercis.  c  13,  n.  6, 7>  8.  Dig.  lib.  10,  tit.  2, 1.  25, 
§  12.  Cod.  lib.  3,  tit.  36, 1. 14 ;  tit.  38,  1.  7.  A.  Gomez,  Resol.  c  2,  n.  33. 
Sande,  Decis.  Fris.  lib.  4,  tit.  11,  defin.  2.  Garsias,  de  Expens.  et  Melioration, 
c.  18,  n.  11,  12,  13.    Christin.  vol.  2,  decia.  179»  n.  12,  13. 

(c)  Voet,  Tr.  de  Fam.  Ercis.  c.  13,  n.  3. 

(d)  Potbier,  Tr.  de  Success,  c.  4,  art.  5,  p.  228,  232,  et  seq.  Code  Civil, 
art.  841.  et  seq.  and  art.  884,  et  seq.  887. 

(fi)  Febrero,  b.  3,  tit.  3,  c.  15,  16. 
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An  agreement  by  the  hnsbands  of  two  joint  tenants  to 
make  a  partttion,  and  a  partitioo  made  under  soch  an 
agreement,  does  not  bind  the  inheritance  of  the  wive&(a) 

Upon  the  principles  adopted  by  a  court  of  equity,  an 
agreement  to  make  a  partition  cerates  in  that  court  as 
a  severance  of  an  estate  in  joint  tenancy. 

By  the  common  law,  coparceners,  being  compellable 
to  make  partition,  misht  have  done  it  by  parol  only, 
but  joint  tenants  and  tenants  in  common  must  have  made 
it  by  deed.  The  statute  of  frauds  has  abolished  this  dis- 
tinction, and  made  a  deed  equally  necessary  in  all 
cases,  (b) 

Every  partition  between  coparceners  has  annexed  to 
it  a  warranty  in  law.  In  all  other  deeds  of  partition 
there  is  no  implied  warranty ;  it  is  usual  to  insert  mu- 
tual covenants  for  the  title,  (c) 

When  the  parties  are  unwilling  or  unable  to  efiect  an 
amicable  division  of  an  estate  held  by  them  in  common, 
resort  may  be  had  to  proceedings  in  equi^  for  obtaining 
a  partition.  The  writ  of  partition  at  common  law  which, 
it  has  been  observed,  is  abolished  by  a  late  statute,  (d) 
was  attended  with  so  much  delay  and  difficulty,  that  a 
statute  was  passed  to  facilitate  partitions  at  law.  (e) 

The  difficulty,  however,  even  under  this  statute,  still 
existed,  when  the  titles  of  the  parties  were  in  any  degree 
complicated,  and  the  tenants  in  possession  seised  of  par- 
ticular estates  only,  because  the  persons  entitled  in  re- 
mainder cannot  be  bound  by  the  judgment  in  a  writ  of 
partition.  But  the  remedy  is  now  only  in  a  court  of 
equity,  which  issues  a  commission  of  partition  on  a  bill 
being  filed  for  that  purpose,  (f) 

An  infant  tenant  in  common,  or  joint-tenant,  may 
file  a  bill  for  partition,  or  such  a  biU  may  be  filed 

(a)  2  Cruise's  Dig.  p.  461,  et  seq.    1  Atkios,  541.  (5)  lb.  484. 

(c)  4  Cruise's  Dig.  84.  (d)  Supra,  344.    3  and  4  W.  4,  c.  27,  s.  36. 

(0  8  and  9  W.  3,  c.  31,  made  perpetual  by  3  and  4  Ann.  c.  18,  S  2. 
(/)  Agar  V.  Fairfax,  17  Yes.  552.    1  Madd.  244. 


J 


PARTITION.  685 

against  him,  and  it  will  be  decreed.  But  the  infant 
has  a  day  to  show  cause  after  he  comes  of  age,  and,  if 
no  cause  be  shown,  will  be  decreed  to  convey.  He  can 
only  assign  errors  in  the  proceedings,  as  in  the  case  of 
a  foreclosure,  (a) 

The  estate  of  a  tenant  in  common  cannot  be  so  settled 
on  marriage  as  to  prevent  the  right  of  the  others  to  make 
partition,  (b) 

The  plaintifTs  right  to  a  partition  is  commensurate 
with  his  interest.  A  tenant  for  years  or  for  life  cannot 
insist,  as  against  the  owners  of  the  other  shares,  upon 
a  partition  to  endure  beyond  his  own  estate,  but  to 
that  extent  he  may,  without  the  concurrence  of  the  re- 
versioner, who  cannot  be  compelled  to  join  him  in  the 
suit,  (c) 

Although  the  right  of  the  party  seeking  the  partition 
is  limited  to  his  interest,  yet  where  A.  is  tenant  for  life, 
with  remainder  to  his  children,  it  is  no  objection  to  a 
bill  by  A.  and  his  children  already  bom  that  the  re- 
mainder is  not  absolutely  vested,  but  liable  to  open  and 
let  in  future  children,  for  if  the  objection  were  valid,  a 
partition  could  never  be  made  where  there  is  a  settled 
estate  with  remainder  to  persons  who  may  come  in 
esse,  (d) 

A  partition  will  not  be  refused  on  the  ground  of  diffi- 
culties, or  circumstances  arising  out  of  the  complicated 
state  of  the  title,  or  the  minuteness  of  the  shares  or  inte- 
rests of  the  parties,  but  it  will,  in  the  first  instance,  be 
referred  to  a  master  of  the  court  to  ascertain  the  shares 
and  interests,  and  a  commission  will  afterwards  issue  to 
make  the  division  in  those  ascertained  proportions,  (e) 

On  a  partition,  every  part  of  the  estate  need  not  be  di- 

(a)  Tuckfield  v.  Buller,  Ambl.  197.    S.  C.  1  Dick.  240. 
(6)  Abel  V.  Heathcote,  2  Yes.  jun.  100.    S.  C.  4  Bro.  C.  C.  276. 
(e)  Baring  v.  Nasb,  I  Ves.  and  Bea.  551. 
{d)  Wills  V.  Slade,  6  Yes.  498.    2  Cruise's  Dig.  451>  2nd  ed. 
(«)  Calmady  v.  Galmady,  2  Yes.  jun.  568.    Agar  ▼.  Fairfax,  17  Yes.  533. 
Tomer  v.  Morgan,  8  Yes.  143. 
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vided.  If  there  be  three  houses,  it  would  not  be  right 
to  divide  each  house,  for  that  would  be  to  spoil  them ; 
but  some  recompense  is  to  be  made,  either  by  a  sum  of 
money,  or  rent  for  equality  of  partition,  to  those  who 
have  the  houses  of  the  least  value.  But  if  there  be  but 
one  house,  there  may  be  a  decree  for  the  partition  of  it, 
though  it  would  be  highly  inconvenient  to  the  parties,  (a) 

A  partition  was  decreed  between  tenants  in  common 
of  a  waste,  though  attended  with  great  inconvenience,  as 
the  want  of  pasture,  shade,  &c*  {h) 

The  mistake  of  those  by  whom  the  actual  division  is 
made  affords  a  ground  for  relief.  Thus,  where  the  sur- 
veyors in  partition  had  allotted  by  mistake  a  piece  of 
land  to  one  to  whom  it  previously  belonged,  and  several 
allotments  had  been  sold  before  the  mistake  was  dis- 
covered, the  court  decreed  pecuniary  compensation  to 
be  made  to  him.  (c) 

Where  it  is  stated  in  the  answer  to  a  bill  for  parti- 
tion, that  the  defendant  has  laid  out  money  in  improving 
the  premises,  the  court  will  not  decree  partition  without 
reference  to  a  master  to  take  an  account.  Money  laid 
out  in  improving  premises  does  not,  however,  in  strict- 
ness, create  a  lien  on  the  premises  ;  but  it  is  sufficient 
ground  for  equity  to  refuse  to  interfere,  {d) 

On  a  bill  for  a  partition  and  for  an  account  of  rents 
and  profits,  a  decree  for  the  latter  will  be  made,  and 
relief  will  not  be  confined  merely  to  a  partition,  (e) 

On  a  bill  for  partition,  the  costs  of  executing  the  com- 
mission, and  of  all  necessary  proceedings  in  the  cause, 
must  be  defrayed  by  the  parties  in  proportion  to  their 
interests.  {J  ) 

But  if  the  defendant  improperly  dispute  the  plaintiflTs 

(a)  Earl  of  Clarendon  ▼.  Hornby,  1  P.  Wms.  446.      2  On.  Dig.  485. 

(6)  Manaton  v.  Squire^  2  Ch.  Cas.  237. 

(c)  Dacre  v.  Gorges,  2  S.  and  S.  454. 

(cO  Swan  ▼.  Swan,  8  Price,  518. 

(0)  Lorimer  v.  Lorimer,  5  Madd.  363. 

(/)  Calmady  v.  Calmady,  2  Ves.  jun.  567. 
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title,  he  is  decreed  to  pay  so  much  of  the  costs  as  re- 
lated to  the  account,  and  to  the  proof  of  the  plaintiffs 
title,  (a) 

A  partition  at  law  is  perfected  by  the  delivery  of 
possession  in  pursuance  of  the  judgment  of  the  court  of 
law,  which  concludes  all  the  parties  to  it,  without  any 
conveyance  whatever.  But  partition  in  equity  proceeds 
upon  conveyances,  to  be  executed  by  the  parties ;  in 
which  case  the  same  conveyances  are  necessary  to  confer 
a  legal  title,  as  if  the  parties  had  agreed  to  a  private 
partition ;  and  if  the  parties  be  not  competent  to  exe- 
cute the  conveyances,  the  partition  cannot  be  per- 
fected ;  (b)  and  when  any  of  the  parties  fire  femes  covert, 
or  tenants  in  tail,  the  conveyances  now  substituted  for 
a  fine  or  recovery  will  be  equally  necessary. 

The  decree  directing  mutual  conveyances  extends  to 
parties  having  no  other  than  equitable  interests,  which, 
if  the  parties  are  competent,  will  be  bound  immedi- 
ately by  a  decree. 

By  the  law  of  Scotland,  any  of  the  joint  proprietors 
may  insist  on  the  separation  of  his  share,  and  the  disso- 
lution of  the  community,  unless  the  condition  of  his 
right,  or  his  own  agreement,  or  the  occasion  which  led 
to  the  community,  bar  the  proceeding. 

The  partition  of  lands  belonging  in  common  to  the 
heir  and  tercer,  was  effected  by  brief  of  terce  ;  and  lands 
belonging  to  heirs  portioners  by  that  of  division,  (c) 

The  brief  is  directed  to  the  sheriff :  a  jury  is  named 
under  his  authority  to  measure  and  lay  off  the  shares,  and 
by  lot  they  are  appropriated  to  those  interested.  The 
matter  is  commonly  arranged  extrajudicially  by  re- 
ferees, (c) 

But  no  method  was  known  in  the  law  of  Scotland  for 
dividing  commons  or  commonties,  until  it  was  given  by 

(a)  Hill  V.  Fulbrook,  1  Jac.  574. 
(6)  Whaley  v.  Dawson,  2  Scb.  and  Lef.  37a. 
(c)  I  Bell's  Comm.  64. 
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the  Statute  1695,  c.  38,  which  enacts  that  all  com- 
monties,  except  those  belonging  to  the  crown,  or  to 
royal  boroughs,  might  be  divided  by  the  Court  of 
Session,  at  the  suit  of  any  person  having  interest. 

Not  only  a  joint  proprietor,  but  every  one  who  hath  a 
bare  right  of  servitude  upon  the  property,  is  entitled  to 
demand  this  division,  for  the  act  allows  commonties  to 
be  divided  at  the  suit  of  any  having  interest,  (a) 

It  was  decided,  that  a  right  of  servitude  does  not 
entitle  to  insist  on  a  division ,  where  the  property  of  the 
subject  is  altogether  in  one  person ;  and  this  the  court 
has  since  held  **  to  be  established  law."  (b) 

The  rule  which  governs  this  division,  where  the 
several  proprietors  are  the  only  parties,  is  fixed  by  the 
clause  of  the  act,  according  to  the  valuations  of  the  several 
lands  and  properties ;  but  where  the  question  is  between 
the  proprietors  on  the  one  part,  and  those  who  claim 
servitudes  on  the  other,  it  is  more  equitable  to  observe 
the  rule  laid  down  in  a  preceding  clause,  according  to 
the  value  of  the  interests  of  the  several  persons  can- 
cemed*  (c) 

In  order  to  bring  common  property  to  a  division,  ap- 
plication may  be  made  to  a  court  to  distinguish  the 
shares,  if  the  subject  be  naturally  capable  of  division. 
If  the  subject  be  not  naturally  divisible,  the  object  of 
the  application  is,  to  enforce  one  or  other  of  the  following 
alternatives :  Either  that  the  defenders  should  dispose 
of  their  shares  at  a  certain  price,  or  take  the  pursuer  s 
share  at  the  same  rate  :  or  that  the  whole  should  be 
exposed  to  sale,  and  converted  into  the  divisible  form  of 
a  price  or  sum  of  money,  {d) 

Thus,  in  the  case  of  a  brewhouse,  of  which  the  ori- 

(a)  See  Henderson,  &c.  June  29tli»  1815,  Fac.  Coll  ^ 

(6)  Erskine,  b.  3,  tit.  3,  §  57,  58.    Gall,  May  3l8t,  1810,  Fac.  GolL 

(e)  Enkine,  ib.     Fac.  Coll.  Aug.  11,  1772,  Diet.  p.  3485.    See  Bmcc^ 

Dec.  11th,  1823,  S.  and  D. 
(J)  Stair,  b.  1,  tit.  7,  §  15,  and  tit.  16,  §  4.    Bankt.  b.  1,  tit  8,  §  40. 

Ersk.  b.  3,  tit.  3,  $  56.  Feb.  8th,  1783,  Milligan  ▼.  BamhiU.  1  Bell's  Com.  64. 
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ginal  proprietor  had  sold  one  half,  pro  indwiso^  the 
action  was  to  enforce  the  alternative.  It  was  insisted  as 
a  defence  to  the  action,  that  no  man  can  be  compelled 
to  part  with  his  property,  except  for  the  public  benefit, 
but  the  defence  was  repelled. 

The  creditors  of  a  joint  proprietor,  after  using  the 
proper  diligence  for  acquiring  to  themselves  the  rights  of 
their  debtor,  may  take  proceedings  as  he  himself  might 
have  done,  for  having  the  property  divided  or  sold. 

In  the  several  British  colonies  of  the  West  Indies  and 
North  America,  which  are  governed  by  the  acts  of  their 
legislatures,  and  in  the  United  States,  there  is  little 
variation  from  the  law  of  England,  in  the  manner  of  ef- 
fecting partition  at  law  and  in  equity. 

In  Jamaica,  by  the  colonial  act  of  the  8th  Geo.  I., 
c.  5,  the  proceedings  at  law  are  rendered  less  dilatory. 

In  the  United  States,  partition  is  effected  by  pro- 
ceedings either  at  law  or  in  equity. 
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CHAPTER  VL 


DONATIONS. 

Some  of  the  roles  by  which  donations  are  governed  stated  in  the  aectiMH 
on  fidei^commitsa  and  substitutions.— Those  equaUy  applicable  to  site 
hare  been  considered  in  the  preceding  chapter. — Those  restricting  the 
amount  of  the  property  which  may  be  the  subject  of  donations,  and  the 
persons  by  and  to  whom  made,  and  death-bed  dispositions,  will  be  odd- 
sidered  in  treating  of  testamentary  dispositions. — ^The  deliTery,  and  tiie 
solemnities  and  instruments  required  in  donations  are  embraced  in  the 
next  chapter. 

Donation  is  another  mode  by  which  property  is  trans- 
ferred and  acquired. 

It  is  regarded  as  a  contract,  because  it  depends  on, 
and  is  perfected  only  by  the  consent  of  the  parties  to  it, 
that  is,  of  him  who  gives,  and  of  him  who  accepts  the 
subject  of  the  donation. 

In  treating  of  Jidei-commissa  and  substitutions,  which 
are  so  frequently  created  by  donation,  it  was  necessary 
to  state  some  of  those  principles  which  were  peculiar  to 
this  mode  of  acquiring  property. 

A  donation,  with  respect  to  the  property  which  may 
be  comprised  in  it,  and  the  persons  by  and  to  whom  it 
may  be  made,  is  subject  not  only  to  those  rules  by 
which  the  contract  of  sale  and  purchase  is  governed, 
but  to  other  rules  which,  although  not  applicable  to  the 
latter  contract,  are  common  to  gratuitous  dispositions  by 
testament  or  mortis  causA^  as  well  as  to  those  inter  vwo$. 

Thus,  not  only  must  the  property  be  in  commerdoj  but 
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it  must  be  of  such  a  limited  amount  and  value  as  will 
not  deprive  children  of  that  portion  in  their  parent's 
succession  which  is  given  to  them  by  law. 

Again,  there  are  various  persons  who  might  take 
under  a  contract  of  sale  and  purchase,  who  are  incapa- 
citated from  taking  by  gratuitous  disposition  on  ac- 
count of  their  relation  to,  and  supposed  influence  on 
the  disponer,  as  guardians,  curators,  confessors,  and 
others  holding  similar  situations,  and  possessing  similar 
means  of  exercising  an  influence  on  him. 

The  donation  may  be  subject  to  reduction  in  conse- 
quence of  its  having  been  made  at  a  period  when  it  is 
considered  a  fraud  on  the  succession,  as  when  it  is  a 
disposition  made  on  death-bed. 

It  is  proposed  to  reserve  the  consideration  of  the 
various  provisions  which  may  be  referred  to  these  heads 
until  we  treat  of  testamentary  dispositions,  to  which 
they  are  equally  applicable. 

In  order  to  transfer  the  dominium  in  the  subject  of  the 
donation,  it  is  essential  that  there  should  be  the  delivery 
of  it  by  the  donor,  and  the  acceptance  of  it  by  the  donee. 
In  this  respect  the  Code  Civil  does  not  difler  from 
other  systems  of  jurisprudence.  The  maxim  which  uni- 
versally prevails,  is  on  ne  pent  donner  et  retenir.  (a) 

The  subsequent  chapter,  which  treats  of  the  solem- 
nities and  instruments  by  which  sales  and  other  contracts 
are  made  and  perfected,  embraces  those  which  are  re- 
quired in  donations. 

(a)  Gout.  Paris,  art.  273.    Cout.  Normandy,  art.  444. 
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CHAPTER  VII. 


SECTION  I. 

DELIVERY,  AND  THE  INSTRUMENT  OR  TITLE  OF  TRANSFER. 
UNDER  THE  CIVIL  LAW,  IN  CANADA,  ST.  LUCIA,  MAU- 
RITIUS, COUTUME  OF  NORMANDY,  TRINIDAD,  BRITISH 
GUIANA,  CAPE  OF  GOOD  HOPE,  AND  CEYLON. 

I.  In  the  civil  law  delivery  essential  in  transferring  tlie  domimum. — 
Writing  not  essential. — Its  doctrine  respecting  written  and  parol 
evidence. — ^The  different  species  of  written  evidence,  and  the 
respective  degrees  of  credit  assigned  to  each. 
II.  The  law  of  France. — ^The  Ordinance  de  Moulins. — Ordinance  of  1667. 
Code  Civil. — Exclusion  of  parol  evidence  to  prove  contracts  where 
the  subject  exceeded  a  certain  amount. — ^Authentic  instruments. — 
What  instruments  so  considered. — Effect  of. — Law  of  Lower  Canada. 
— St.  Lucia. — Mauritius. 

III.  Coutume  of  Normandy. 

IV.  Trinidad. 

V.  British  Guiana. — Effestucatio. — ^Transport. — Cape  of  Good  Hope. 
— Ceylon. 

It  has  been  stated  that  the  dominium^  or  property  of 
the  vendor  in  the  subject  sold,  did  not,  under  the  civil 
law  and  the  systems  of  jurisprudence  founded  on  it, 
pass  to  the  vendee  by  the  contract  of  sale. 

In  the  Roman  law,  it  was  transferred  either  by  man- 
cipatio  or  traditio.  By  the  former,  as  its  appellation 
implies,  the  subject  sold,  or  that  which  represented  it, 
was  delivered  by  the  vendor  to,  and  received  by  the 
vendee.     It  was  an  act  which  took  place  in  the  presence 
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of  five  witnesses,  and  was  accompanied  by  certain  so- 
lemnities. It  was  admitted  only  in  respect  of  certain 
subjects. 

Mandpatio  was  the  appropriate  mode  of  alienating 
farms  situated  in  sohltalico^  or  in  those  provinces  to  which 
ihejtis  Italicum  was  granted.  The  clod  of  earth  taken 
from  the  farm  was  delivered  by  the  vendor  to,  and  re- 
ceived by,  the  purchaser,  in  the  presence  of  the  wit- 
nesses, and  accompanied  by  the  solemnities  which  were 
prescribed. 

The  subjects  which  admitted  of  this  mode  of  aliena- 
tion were  called  res  mancipi,  manucaptcs.  The  mand- 
patio transferred  the  cimle  et  perpetuum  dominium  rerum 
corporalium.  It  was  not  admitted  in  the  alienation  of 
farms  situated  in  those  provinces  which  did  not  enjoy 
the  privilege  of  the  jtis  Italicum.  Their  owners  were 
not  considered  to  have  the  dominium  directum,  but  merely 
the  dominium  utile.  Their  lands  were  described  as  res 
nee  mancipiy  and  the  dominium  in  them  was  transferred 
by  delivery.  Traditio,  or  delivery,  therefore,  was  ex 
jure  dvili  the  appropriate  alienation  earum  rerum  qua 
nee  mandpi,  and  it  was  also  ex  jure  gentium  the  appro- 
priate alienation  earum  rerum  qwB  mandpi. 

It  is  not  necessary  to  dwell  on  the  distinction  between 
these  two  modes  of  alienation,  but  it  will  be  sufficient  to 
refer  to  that  which  took  place  by  delivery,  and  which 
became  the  ordinary  mode  of  transferring  the  dominium 
in  immoveable  as  well  as  moveable  property. 

The  delivery  is  either  actually  made,  as  by  the  trans- 
fer of  the  possession  de  manu  in  manum,  if  the  subject 
be  moveable,  and  by  the  induction  into  possession,  if  it 
be  immoveable  property,  (a)  or  it  is  constructive,  when 
some  symbol  or  representative  of  the  thing  sold  is  given » 
as  the  key  of  the  house,  &c.  the  clod  of  earth,  or  when 

(a)  Matth.  Parsm.  Belg.  param.  5,  p.  158.  Perez.  Cod.  lib.  3,  tit.  33, 
n.  4,  7,  et  seq.  Sande,  de  Effest.  Summ.  and  c.  1.  Cod.  lib.  7,  tit  32, 1.  2, 
and  tit.  49>  1. 8.  Dig.  lib.  39,  tit.  6,  de  Donation.  Matth.  de  Auct.  lib.  1,  c.  18. 
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that  which  had  been  previously  delivered  for  one  cause 
is  again  to  be  delivered  on  another  cause.  The  latter 
species  of  delivery  is  called  traditio  brevis  manus. 
' '  Interdum  etiam  sine  traditione  nuda  voluntas  domini 
sufficit  ad  rem  transferendam.  Veluti  si  rem,  quam 
commodavi  aut  locavi  tibi,  aut  apud  te  deposui,  vendi- 
dero  tibi ;  licet  enim  ex  ea  causa  tibi  earn  non  tradi- 
derim ;  eo  tamen,  quod  patior  earn  ex  causa  emp- 
tionis  apud  te  esse,  tuam  efficio."  (a) 

It  is  said  to  be  made  longd  manu,  when  the  property 
which  the  purchaser  is  about  to  acquire  is  placed  within 
his  view,  in  order  that  he  may  take,  or  enter  into  the 
possession ' of  it:  ^' Pecuniam,  quam  mihi  debes,  aut 
aliam  rem,  si  in  conspectu  meo  ponere  te  jubeam;  effi- 
citur,  ut  et  tu  statim  libereris,  et  mea  esse  incipiat, 
nam  tum  quod  a  nuUo  corporaliter  ejus  rei  possessio 
detineretur,  acquisita  mihi,  et  quodammodo  manu  longa 
tradita  existimanda  est."  {h) 

The  delivery  of  the  act,  or  instrument  of  sale,  was 
another  species  of  constructive,  or  ficta  traditio.  *  *•  £mp- 
tionem  mancipiorum  instrumentis  donatis,  et  traditis,  et 
ipsorummancipiorum  donationem,  et  traditionem  factam 
intelligis ;  et  ideo  potes  adversus  donatorem  in  rem 
actionem  exercere."  (c) 

In  order  that  the  delivery  may  have  the  effect  of 
transferring  the  domniuniy  it  must  have  been  made  by 
the  person  in  whom  that  dominium  was  vested.  ^'  Tra- 
ditio nihil  amplius  transferre  debet  vel  potest  ad 
eum,  qui  accipit,  quam  est  apud  eum,  qui  tmdit.  Si 
igitur  quis  dominium  in  fundo  habuit,  id  tradendo 
transfert :  si  non  habuit,  ad  eum  qui  accipit,  nihil 
transfert."  (d) 


(a)  Dig.  lib.  41,  tit.  1, 1.  9,  i  5. 

(b)  Dig.  lib.  46,  tit.  3, 1.  79,  de  Solutionib.     Voet,  lib.  41,  tit.  1,  n.  34. 

(c)  Cod.  lib.  8,  tit.  54,  L  1. 

id)  Dig.  lib.  41,  tit.  1,  1.  20,  lib.  21,  tit.  2,  1.  64.      lb.  lib.  50,  tit.  17, 
1.  54. 
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It  may  be  made  by  his  attorney,  who  has  either  a 
special  mandate,  or  a  general  mandate  cum  liberd  ad- 
fnmistratioTie.  "  Nihil  autem  interest,  utrum  ipse  do- 
minus  per  se  tradat  alicui  rem,  an  voluntate  ejus  aliquis. 
Qua  ratione  si  cui  libera  negotiorum  administratio  ab 
eo  qui  peregre  proficiscitur,  permissa  fuerit,  et  is  ex 
negotiis  rem  vendiderit  et  tradiderit;  fecit  earn  acci- 
pientis."  (a) 

If  the  delivery  be  made  with  his  consent,  it  is  not  ma- 
terial that  the  sale  had  taken  place  without  his  consent. 
On  the  other  hand,  if  his  consent  be  withheld  from  the  de- 
livery, the  dominium  will  not  pass,  although  his  consent 
had  been  given  to  the  sale.  ^'  Constat,  si  rem  alienam 
scienti  mihi  vendas,  tradas  autem  eo  tempore,  quo  do- 
minus  ratum  habet,  traditionis  tempus  inspiciendum, 
remque  meam  fieri. "  (b)  * '  Contra  si  dominus  qui  con- 
sensit,  ante  traditionem  aut  mutaverit  voluntatem  aut 
decesserit,  non  transferetur  dominium."  (c) 

There  must  exist  also  the  power  of  alienating  on  the 
part  of  such  owner.  A  delivery  by  a  minor,  or  person 
under  interdict,  without  the  authority  of  the  guardian 
or  curator,  is  ineffectual,  (d) 

The  mere  naked  delivery  does  not  transfer  the  do- 
minium, but  it  must  be  founded  on  a  previous  cause 
really  existing,  or  believed  to  exist,  as  a  sale,  gift,  or 
exchange.  *'  Nunquam  nuda  traditio  transfert  domi- 
nium, sed  ita,  si  venditio,  aut  aliqua  justa  causa  pree- 
cesserit,  propter  quam  traditio  sequeretur."  (e) 

It  is  not  necessary  that  this  cause  should  really  exist, 
if  it  be  believed  to  exist.  '*  lUud  non  refert,  revera 
preecesserit  causa,  an  opinione  tradentis,  veluti  si  inde- 
bitum  per  errorem  tanquam  ex  justa  causa  debitum 
solutum  sit.'*  (/) 

(a)  Dig.  lib.  41,  tit.  1, 1.  9,  §  4.  (6)  lb.  tit.  3, 1.  44,  §  1. 

(e)  Pothier,  ad  Pand.  lib.  41,  tit.  1,  n.  50. 

(d)  Vbet,  lib.  41,  tit.  1,  n.  35. 

(e)  lb.  lib.  41,  tit.  1,  n.  35.    Dig.  lib.  41,  tit.  1,  L  31. 
if)  Vinnius,  Select.  Jur.  Quaest.  lib.  2,  c.  35. 
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There  must  be  the  consent  of  the  party  to  whom,  as 
well  as  of  the  party  by  whom  it  is  made,  that  the  (kh 
minium  should  pass  from  the  one,  and  be  acquired  by 
the  other.  Thus,  when  a  person  acting  under  the  au- 
thority of  another,  delivers  his  own  property,  under  the 
mistaken  impression  that  it  was  the  property  of  his  con- 
stituent ;  or  when  a  person  in  ignorance  purchases  that 
which  was  his  own  property,  and  by  his  direction  it  has 
been  delivered  to  another,  the  dominium  is  not,  in  either 
case,  transferred  by  the  delivery,  (a)  *'  Si  procurator 
mens  vel  tutor  pupilli,  rem  suam,  quasi  meam,  vel  pupilli, 
alii  tradiderint ;  non  recessit  ab  eis  dominium,  et  nulla 
est  alienatio,  quia  nemo  errans  rem  suam  emitdt."  {b) 
'^  Si  rem  meam  mihi  ignoranti  vendideris,  et  jussa 
meo  alii  tradideris,  non  putat  Pomponius,  dominiom 
meum  transire  :  quoniam  non  hoc  mihi  propositum  fuit, 
sed  quasi  tuum  dominium  ad  eum  transire.  Et  ideo 
etiam  si  donaturus  mihi  rem  meam,  jussu  meo  alii 
tradas,  idem  dicendum  erit/'  (c) 

It  is  not  necessary  that  the  party  delivering,  and  the 
party  accepting  the  possession  should  concur  in  the 
cause  for  which  the  delivery  is  made,  provided  the  cause 
which  each  considers  to  be  that  on  which  the  delivery 
is  made  be  competent  to  transfer  the  dominium.  ^'  At 
enim  vero  si  utrinque  subesse  existimetur  causa  idonea, 
ex  qua  dominium  transferatur,  veluti  si  tibi  tradam 
fundum  tanquam  k  me  debitum  ex  testamento,  tu  quasi 
ex  stipulatu  debitum  accipias  quasi  creditam,  hie  quia 
ex  utraque  causa  id  pariter  agitur,  ut  dominium  trans- 
feratur, puta  traditionem  efficacem  esse,  dominiumque 
in  accipientem  transire."  {d) 

The  delivery  will  not  transfer  the  dominium  unless  the 
price  be  paid,  or  credit  be  given  for  it.     *'  Quod  vendidi, 

(a)  Voet,  Ub.  41,  tit.  1,  n.  37.  (6)  Dig.  lib.  41,  tit.  1, 1.  35. 

(c)  Dig.  lib.  18,  tit.  1, 1.  16,  S  2. 

{d)  Vinnitts,  Select.  Jur.  Qusst.  lib.  2,  c.  35.   Dig.  lib.  41,  tit.  1, 1.  36. 
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non  aliter  fit  accipientis,  quam  si  aut  pretium  nobis 
solutum  sit,  aut  satis  eo  nomine  factum,  vel  etiam 
fidem  habuerimus  emptori  sine  ulla  satisfactione."  (a) 

The  delivery  will  transfer  only  such  estate  or  interest 
as  the  person  making  it  possessed  :  *^  ad  eum  qui  accipit, 
tale  transfertur,  quale  Aiit  apud  eum  qui  tradit."  (b) 

Upon  the  delivery  of  the  possession,  the  dominium 
will  be  transferred  to  the  purchaser,  although  there 
should  have  been  no  written  instrument  of  the  sale  or 
delivery,  '^  Licet  enim  instrumento  non  sit  compre- 
hensum,  quod  tibi  tradita  sit  possessio :  ipsa  tamen  rei 
veritate  id  consecutus  es,  si  sciente  venditore  in  pos- 
sessione  fuisti."  (c)  **  Non  idcirco  minus  emptio  per- 
fecta  est,  quod  emptor  fidejussorem  non  accepit,  vel 
instrumentum  testationis  vacuse  possessionis  amissum 
est.  Nam  secundum  consensum  auctoris  in  possessionem 
ingressus,  recte  possidet.  Pretium  sane,  si  eo  nomine 
satisfactum  non  probetur,  peti  potest.  Nee  enim,  licet 
in  continenti  facta,  pcenitentiae  contestatio  consensu 
finita  rescindit."  (rf) 

It  was  not  required  that  the  contract,  either  of  sale, 
partition,  or  exchange,  should  be  reduced  to  writing, 
either  for  the  purpose  of  rendering  it  valid,  or  of  af- 
fording the  means  by  which  alone  it  could  be  proved. 
"  Pactum  quod  bona  fide  interpositum  docebitur  etsi 
scriptura  non  existente/'  Writing  was  essential  only 
when  the  contracting  parties  had  made  it  a  part  of  their 
contract  that  it  should  be  adopted,  (e) 

The  weight  which  the  civil  law  gave  to  oral  testimony 
was  not  merely  equal  to,  but  greater  than  that  which  is 
ascribed  to  written  testimony.  **  In  exercendis  litibus 
eandem  vim  obtinent  tam  fides  instrumentorum,  quam 
depositiones  testium."  (f)  "  Si  vero  aliud  quidem  faciat 

(aj  Dig.  lib.  18,  tit.  1, 1.  19>  and  lib.  41,  tit.  1, 1. 53. 

(b)  lb.  lib.  41,  tit.  1, 1.  20.. 

(c)  Cod.  lib.  7,  tit.  32, 1.  2.    Pothier,  ad  Pand.  lib.  41,  tit.  1,  n.  41,  p.  578. 

(d)  Cod.  lib.  4,  tit.  38, 1.  12.    Pothier,  ib.  p.  580. 

(e)  Cod-  lib.  4,  tit.  21, 1.  9,  10.  (/)  Ib.  1.  15. 
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coUatio  literarum,  aliud  vero  testimonial  tunc  noB  qui- 
dem  existimavimus  ea  quae  viva  dicuntur  voce,  et  cum 
jurejurando  ;  haec  digniora  fide  quam  scripturam  ipsam 
secundum  se  subsistere."  (a) 

There  were  certain  cases  in  which  vmtten  evidence 
was  indispensable.  Thus,  no  other  evidence  was  ad- 
mitted of  interlocutory  or  final  sentences  of  courts,  or  of 
acts  which  it  was  necessary  should  be  registered,  as  do- 
nations and  leases  for  long  lives,  manumissions,  adop- 
tions, the  payment  of  quit  rents. 

The  only  proof  of  a  discharge  of  a  debt  contracted  by 
writing  was  a  written  acknowledgment,  or  the  parol 
evidence  of  five  competent  witnesses  who  were  present 
at  the  time  of  the  payment.  ^^  Qui  in  scriptis  a  se 
debita  retulerint,  non  facile  audiantur,  si  dicant,  omnts 
debiti  vel  partis  solutionem  sine  scriptis  se  fedsse^  velint- 
que  viles  et  forsitan  redemptos  testes  super  hujusmodi 
solutione  producere :  nisi  quinque  testes,  idonei,  et 
summae  atque  integrse  opinionis  prsesto  fuerint  solution! 
celebratse,  hique  cum  sacramenti  religione  deposuerint 
sub  prsesentii  sua  debitum  esse  solutum,  ut  sci  antes 
omnes  itaeastatuta  esse,  non  aliter  debitum,  vel  partem 
ejus  persolvant,  nisi  vel  securitatem  in  scriptis  capiant, 
vel  observaverint  prsefatam  testium  probationem."  (Jb) 

Although  the  law  did  not  require,  yet  the  security  and 
convenience  of  the  parties  recommended  the  practice  of 
committing  to  writing  contracts  of  sale,  partition,  and 
exchange,  in  order  that  they  might  be  proved  by  the 
production  of  the  written  instruments  in  which  they 
were  contained. 

In  Brissonius,  the  form  of  an  instrument  of  sale  of  a 
dwelling-house  is  to  be  found.  It  declares  the  sale  by 
the  vendor,  and  the  purchase  by  the  vendee,  and  having 
given  a  description  of  the  subjects  comprised  in  the  sale 
it  represents  the  acts  of  delivering  and  accepting  the  pos- 

(a)  Cod.  Auth.  Collat.  6,  tit.  2y  novell.  73^  c.  3. 
{h)  Cod.  lib.  4,  tit.  20, 1.  18. 
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session.  **  Tu  Pascuti  fuste  ilium  investito.  Tu  Seg- 
niti  fustem  manu  capito."  (a) 

The  term  instrumentum  was  used  by  the  civil  law  to 
denote  the  writing  by  which  the  contract,  obligation, 
or  act  of  the  party  was  expressed,  and  of  which  it  was 
intended  to  preserve  a  memorial,  and  afford  the  proof. 
In  other  systems  of  jurisprudence  this  writing  is  called 
an  actCy  although  that  term,  in  its  original  and  more 
appropriate  use,  expressed  the  whole  which  was  done, 
said,  or  agreed  on  between  the  parties.  *'  Actum  ge- 
nerale  verbum  esse  sive  verbis,  sive  re  quid  agatur  ;  ut 
in  stipulatione  vel  numeratione."  (b) 

Sometimes  the  latter  term  is  used  as  synonymous  with 
contract. 

The  civil  law  recognised  three  species  of  instruments 
to  which  it  attributed  different  degrees  of  credit. 

Those  writings  which  were  deposited  in  the  public 
archives  appropriated  to  the  safe  custody  of  acts  :  "  Quae 
in  publico  deponuntur  in  archio  aut  Grammatophy- 
lacio,'*  were  called  public  instruments,  (c)  The  parties 
to  the  writing  appeared  before  the  public  officer  who 
had  their  custody,  and  declared  that  it  contained  their 
agreement,  and  required  that  it  should  be  registered,  in 
order  that,  if  necessary,  they  might  resort  to  it,  and  he 
received  and  deposited  it,  although  it  had  not  been 
prepared  by  a  notary,  (cf) 

On  his  registry,  or  at  the  foot  of  the  act,  he  made 
mention  of  the  delivery  and  declaration.  The*  writing 
thus  became  a  public  instrument.  ''  Publicum  habebat 
testimonium."  It  was  preferable  to,  and  superseded  all 
parol  testimony.  ^^  Census  et  monumenta  publica  po- 
tiora  testibus  esse  senatus  sensuit.  Superfluum  est 
privatum  testimonium,  cum  publica  monumenta  suf- 
ficiant."(rf) 

(a)  Brissonius,  de  Form.  lib.  6,  §  29>  p-  476. 

(b)  Dig.  lib.  50,  tit.  16, 1.  19.  (c)  lb.  lib.  48,  tit.  19, 1.  9,  §  6. 
id)  Danty's  Com.  on  Boiceau,  Pref.  and  Add.    Dig.  lib.  22,  tit.  3,  1.  10. 

Cod.  de  Donat.  lib.  8,  tit.  54, 1.  31. 
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The  parties,  although  under  no  obligation  even  to 
commit  their  contract  to  writing,  and  still  less  to 
register  it,  yet  adopted  both  expedients,  in  order  that 
they  might  avoid  the  inconvenience  of  adducing  wit- 
nesses, (a) 

With  respect  to  donations,  it  was  required  that  they 
should  be  acknowledged  before  the  public  officer,  and 
deposited  with,  and  registered  by  him.  This  act  is 
described  by  the  terms  insinuatio  or  intimatio.  ''  Ut 
donationes  interveniente  actorum  testificatione  confici- 
antur :  quod  vel  maxime  inter  necessarias  conjunctasque 
personas  convenit  custodiri.  Si  quidem  clandestinis  et 
domesticis  fraudibus  facile  quidvis  pro  negotii  opportu- 
nitate  confingi  potest,  vel  id  quod  vere  gestum  est, 
aboleri."(6) 

The  writings  which  possessed  the  next  degree  of 
credit  were  those  taken  by  a  notary  in  the  presence  of 
two  witnesses.  They  were  called  instrumenta,  or  docur 
menta  publice  celebrata^  publics  confectaj  or  scripture 
forcTiseSj  because  they  were  taken  by  notaries  established 
about  the  Forum.  The  signature  of  the  notary  did  not 
confer  on  them  authority,  and  they  had  not  the  credit  of 
public  instruments,  for  they  did  not  prove  themselves : 
*'  Testimonium  publicum  non  habebant."  If  the  writing 
of  the  party  were  not  admitted,  it  was  necessary  to  call 
the  notary,  and,  in  case  of  his  death,  the  attesting  wit- 
nesses. "  Tabellionis  fides  non  sufficit,  forense  instru- 
mentum  publicum  testimonium  non  habet  ?  Hoc  jure 
censetur,  id  solum  quod  actis  insinuatum  est  apud  ma- 
gistratum  census."  (c) 

Writings  made  without  the  intervention  of  a  notary, 
*'  quae  non  habebant  supplementum  Tabellionis,"  were 
required  to  be  signed  by  the  parties  in  the  presence  of 
three  witnesses  of  credibility,  and  who  were  acquainted 

(a)  Novell.  73,  c.  7.  (*)  Cod.  de  Donat.  lib.  8.  tit.  54,  L  27. 

(c)  Danty,  sur  Boiceau,  Preface,  n.  13,  et  seq.    Novell.  73,  c.  5.    Cojas^ 
Novell,  73. 
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with  the  parties.     If  the  party  denied  his  writing,  those 
witnesses  were  called  to  verify  it. 

When  the  writing  was  subscribed  by  the  parties, 
without  the  intervention  either  of  notary  or  witness,  it 
was  like  any  other  verbal  contract,  to  be  proved  by 
three  witnesses. 

The  proof  by  comparison  of  writings  was  admitted  by 
the  civil  law  with  great  caution,  and  under  restrictions 
whichshowits  distrust  of  this  species  of  testimony.  "Lite- 
rarum  examinatione  penitus  non  repulsa,  sed  sola  non 
sufficiente,  augmento  autem  testium  confirmanda."  (a) 
It  was  to  be  admitted  only  in  cases  of  necessity.  "  Sed 
necesse  est  omnino  coUationem  literarum  suppletiones 
eorum  qui  subscripserint,  assumere  :  tunc  competens 
est  properare  quidem  ad  comparationes,  (neque  enim 
eas  modis  omnibus  interdicimus)  per  omnem  autem  sub- 
tilitatem  procedere,  et  omnino,  (si  putaverit  eis  judex 
oportere  credi),  etiam  jusjurandum  injicere  profe- 
renti."  (6) 

The  writing  which  was  to  be  thus  established  must  have 
been  signed  by  the  notary  and  two  witnesses,  or  if  no  no- 
tary, by  three  witnesses,  and  the  writings  of  those  wit- 
nesses were  examined,  for  the  purpose  of  making  the 
comparison.  "  Fiat  quidem  completionum  collatio  ;  non 
autem  sola  haec  ad  hoc  sufficiat,  sed  et  aliorum  subscri- 
bentium  forte  aut  contrahentium  scripturse  examinentur  : 
ut  ex  plurimis  comparationibus,  tam  completionis  quam 
subscribentium  forte  aut  etiam  contrahentium,  una  quse- 
dam  colligatur  undique  et  efficiatur  fides."  (c) 

II.  By  the  law  of  France,  before  the  promulgation  of 
the  Code  Civil,  the  transfer  of  the  dominium^  or  pro- 
perty in  the  subject  sold,  was  effected,  not  by  the  force 
of  the  contract,  but  by  delivery  alone.  There  is  so 
perfect  a  resemblance  between  these  two  systems  of 
jurisprudence  in  relation  to  the  effect  of  delivery,  and 
the  manner  in  which  it  took  place,  that  it  is  sufficient 

(a)  NoveU.  72,  c.  2.  (6)  Novell,  73,  c.  7.  (e)  lb 
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to  refer  to  the  doctrine  of  the  civil  law,  as  it  has  been 
stated  in  the  previous  part  of  this  section. 

It  has  been  already  seen,  that  the  Code  Civil  gives 
to  the  contract  of  sale  the  full  effect  of  transferring  the 
dominium,  (a) 

The  law  of  France,  in  the  earlier  period  of  its 
history,  did  not  require  the  sale  and  delivery  to  be 
made  by  writing.  On  the  contrary,  it  exhibited  a 
preference  for  oral  testimony,  and  adopted  as  a  maxim, 
"  Temoins  par  vive  voix  detruisent  lettres."  (6)  In 
the  year  1566,  the  celebrated  Ordinance  de  Moulins 
was  passed,  which,  by  its  54th  article  ordains  that  there- 
after all  contracts,  or  actes,  which  involved  any  subject 
exceeding  the  sum  of  one  hundred  livres,  ;  should  be 
passed  before  notaries  and  witnesses,  and  that  contracts 
or  acts  so  passed  should  be  the  only  proof  of  the  subjects 
contained  in  them.  ^^  Dorenavant  de  toutes  choses  ex- 
cedant  la  somme  ou  valeur  de  cent  livres  pour  une  fois 
payer,  seront  passes  contrats  pardevant  notaires  et  te- 
moins, par  lesquels  contrats  seulement  sera  faite,  et 
re^Ae  toutes  preuves  des  dites  matieres."  (c)  It  expressly 
prohibits  the  reception  of  parol  proof  of  any  matter 
in  addition  to,  or  in  contradiction  of  that  which  was  ex- 
pressed in  the  written  contract  or  act,  or  of  that  which  is 
to  supply  any  thing  alleged  to  have  been  declared  or 
agreed  on  before,  or  at  the  time,  or  since  the  making  of 
the  written  act.  **  Sans  recevoir  aucune  preuve  par 
temoins,  outre  le  contenu  au  dit  contrat,  ni  sur  ce  qui 
seroit  allegue  avoir  ete  dit  ou  convenu  avant  icelui,  lors 
et  depuis."  (d) 

It  excepts  from  its  prohibition  conventions  under  the 
hand-writing  or  signature  or  seal  of  the  parties,  and 
private  writings.  **  N 'en tendons  exclure  les  conventions 
particuli^res,  et  autres  qui  seroient  faites  par  les  parties, 
sous  leurs  seings,  sceaux,  et  ecritures  privees."  (e) 

(a)  Ante,  p.  529.  (6)  Toullier,  liv.  3,  tit.  3,  c.  6,  §  1,  n.  63. 

(c)  De  rOrdonnance  de  Moulins,  art.  54.  (d)  lb.  (e)  lb. 
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Thus,  whilst  it  expressly  prohibited  the  reception  of 
any  parol  testimony  to  prove  an  agreement  not  reduced 
to  writing,  if  the  value  of  its  subject  exceeded  one  hun- 
dred livres.  it  did  not  alter  the  law  relative  to  private 
writings. 

The  Ordinance  of  1667  has  enlarged  and  rendered 
more  explicit  the  provisions  of  the  preceding  ordinance. 
In  prohibiting  the  reception  of  any  parol  evidence, 
"  outre  le  contenu  aiix  actes,  et  sur  ce  qui  seroit  al- 
legue  avoir  ^te  dit,  avant,  lors  ou  depuis,"  it  adds, 
'*  Encore  qu'il  s  agit  d'une  somme  ou  valeur  moindre 
de  cent  livres.  *'  This  addition  was  made  in  order  to 
prevent  the  evasion  of  the  Ordinance  de  Moulins  by 
alleging  several  payments,  each  of  which  was  less  than 
one  hundred  livres,  in  discharge  of  an  obligation. 

It  extends  the  prohibition  to  voluntary  deposits,  ex- 
cepting from  its  operations  those  which  were  made  in 
cases  of  urgent  necessity. 

It  gives,  in  precise  and  express  terms,  an  authority 
which  was  implied  in  the  Ordinance  de  Moulins,  to 
admit  parol  testimony  when  there  had  been  a  com- 
mencement of  the  proof  by  writing. 

It  prohibits  the  admission  of  parol  testimony  to  esta- 
blish the  balance  of  a  demand  which  originally  exceeded 
one  hundred  livres,  or  a  claim  consisting  of  several  de- 
mands, each  of  which  was  less  than  one  hundred  livres, 
but  being  united,  exceeded  that  amount,  unless  the 
causes  of  action  accrued  to  the  party  in  different 
rights,  (a) 

The  Code  Civil  has  adopted  the  Ordinance  of  1 667, 
with  some  slight  alterations.  The  amount  of  the  sum, 
or  value  to  which  the  prohibition  is  applied,  is  that 
which  exceeds  one  hundred  and  fifty  francs.  ^'  II  doit 
etre  pass^  acte  devant  notaire,  ou  sous  signature  privee, 
de  toutes  choses  excedant  la  somme  ou  valeur  de  cent 

(a)  Art.  5. 
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cinquante  francs,  meme  pour  depots  voluntaires ;  et  il 
n'est  re^u  aucune  preuve  par  temoins  contre  et  outre  le 
contenu  aux  actes,  ni  sur  ce  qui  serait  allegue  avoir  ete 
dit  avant,  lors  ou  depuis  les  actes,  encore  qu'il  s'agisse 
d'une  somme  ou  valeur  moindre  de  cent  cinquante 
francs."  (a) 

The  parol  testimony  of  witnesses  is  not  admitted  in 
support  of  several  demands  contained  in  the  action,  if 
the  principal  and  interest  united  exceed  one  hundred 
and  fifty  francs,  or  of  a  demand  which,  having  been 
made  for  a  sum  exceeding  one  hundred  and  fifty  francs, 
is  reduced  below  that  amount,  nor  of  a  demand  less  in 
amount  than  one  hundred  and  fifty  francs,  if  it  be  declared 
to  be  the  balance,  or  to  form  part  of  a  larger  debt 
which  is  not  proved  by  writing,  (b)  Neither  is  parol 
proof  admitted,  if  several  demands,  to  which  there  is  no 
title  by  writing,  being  joined  together,  exceed  the  sum 
of  one  hundred  and  fifty  francs,  although  the  party  al- 
leges that  they  arise  from  different  causes,  and  had  been 
contracted  at  different  times,  unless  they  had  been  ac- 
quired by  succession,  gift,  or  otherwise,  from  different 
persons,  (c) 

The  Code  Civil  adopts  the  exception  in  the  Ordinance 
of  1667,  and  admits  parol  evidence  when  there  exists  a 
commencement  of  proof  by  writing.  In  this  denomi- 
nation it  comprises  every  act  by  writing  which  has  ema- 
nated from  him,  against  whom  the  demand  is  made, 
or  from  him  whom  he  represents,  and  which  renders 
probable  the  fact  alleged,  (d) 

Its  definition  of  an  authentic  act  corresponds  with  that 
given  by  Pothier,  and  the  jurists  of  France.  **L'acte 
authentique  est  celui  qui  a  ete  re^u  par  officiers  publics 
ay  ant  le  droit  d'instrumenter  dans  le  lieu  ou  Tacte  a  ete 
redige,  et  avec  les  solennites  requises."  (c) 

(a)   Art.  1341.  (b)   Art.  1344.  (c)  Art.  1345. 

(d)  Art.  1347.  (e)  Art.  1317. 
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Id  order  that  it  might  possess  this  quality,  it  was  re- 
quired by  the  early  ordinances  of  France  that  it  should 
be  passed  before  two  notaries,  or  before  one  notary  as* 
sisted  by  two  witnesses,  (a) 

The  functions  and  duties  of  notaries  were  established 
by  various  ordinances.  They  passed  under  the  revision 
and  became  the  subject  of  the  law,  25th  Ventose, 
An.  XL,  which  continues  to  be  in  force. 

The  act  must  be  passed  before  the  notary  of  the  par- 
ticular district  or  place  in  which  the  contracting  parties 
present  themselves.  If  he  be  not  a  notary  for  that  dis- 
trict, he  does  not  sustain  the  character  of  a  public  officer, 
and  although  he  receives  the  act,  it  can  have  effect  only 
as  a  private  writing.  It  must  be  written  in  the  French 
language.  If  that  language  be  not  spoken  in  the 
country  in  which  the  act  is  taken,  he  is  permitted  by  an 
arrSt  of  the  24th  Prairial,  An.  XL,  when  required  by  the 
parties,  to  write  on  the  mid  margin  of  the  French  minute 
a  translation  in  the  language  of  the  country.  (6) 

It  must  state  the  names  and  descriptions  of  the  par- 
ties, the  quality  in  which  they  contract,  whether  as 
principals  or  as  attornies,  or  whether,  being  a  married 
woman,  she  is  duly  authorized  by  her  husband,  their 
places  of  residence  and  also  those  of  the  witnesses,  the 
date,  that  is,  the  day,  month,  and  year,  and  the  place 
in  which  it  is  taken.  It  must  be  signed  by  the  parties, 
the  witnesses,  and  notaries,  and  when  the  parties  are  in- 
capable of  writing,  mention  should  be  made  by  the 
DOtary  of  their  declaration  to  this  effect,  (c)  The  sig- 
nature of  the  parties  and  witnesses  is  to  be  declared  by 

(a)  Ordinance  Louis  XII.,  March,  1498,  art.  66.  Ord.  de  Blois,  art.  165, 
166.  Declar.  14th,  Feb.  1737,  art.  1.  Denisart,  v.  Acte  Notaire.  Toull. 
liy.  3,  tit.  3,  c.  3,  n.  210,  note.  Poth.  Tr.  des  Oblig.  part  4.  Lef^vre  de  la 
Planche,  Trait^  du  Domaine,  torn.  3,  p.  186.  Delauridre,  sur  Ragueau,  v. 
Notaire,  Dumoulin  sur  la  Loi,  I,  §  ult.  No.  13,  ff.  de  V.  O.    Danty,  p.  38. 

(b)  Ord.  1539,  art.  3, 1563,  art.  35,  1629>  art.  27.  ArrSt,  Jan.  SOth,  1635. 
Edit.  Feb.  1700. 

(c;  Ord.  D'Orleans,  1560,  art.  84.    Ord.  de  Blois,  art.  165. 

VOL.  II.  Z  Z 
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the  notary,  or  the  act  is  null,  but  the  nullity  of  the  act 
is  not  incurred  by  the  omission  of  the  notaries  to  declare 
that  they  themselves  had  signed  the  act.  (a) 

It  ought  to  be  read,  and  the  minute  ought  to  express 
that  it  had  been  read  by  the  notary  at  length  in  the  pre- 
sence of  the  parties  and  witnesses,  but  the  nullity  of 
contracts,  although  it  is  otherwise  with  respect  to  testa- 
ments, is  not  incurred  by  its  omitting  to  state  that  it  had 
been  read.  (6) 

According  to  the  ordinance  of  1535,  and  the  arret  of 
the  Parliament  of  Paris  of  the  27th  of  December,  1627, 
additions  might  be  made  in  the  margin  of  the  minute  if 
it  expressed  they  were  made  with  the  approbation  of  the 
parties,  but  if  the  additions,  riders,  or  erasures  were 
made  without  their  approbation,  the  act  was  null.  By 
the  law  25thVentose,  An.  XL,  the  additions,  riders, 
or  erasures  only  are  null,  and  not  the  whole  act.  (c) 

The  act  prepared  by  the  notary  in  the  presence  of  the 
parties,  notaries,  and  witnesses,  and  which  all  have 
signed,  or  which  contains  the  declaration  of  the  inability 
of  any  of  the  parties  to  sign,  is  the  original  or  minute  of 
the  act.  The  copy  written  in  fiiU,  is  called  the  graste. 
This  minute  was  to  be  preserved  by  the  notary,  and  in- 
serted at  length  in  the  register  or  protocol,  and  the  name 
of  the  notary  was  referred  to  in  the  copy  which  was  de- 
livered. The  practice  of  inserting  it  in  a  register  or  pro- 
tocol has  long  since  ceased,  but  the  notaries  by  whom 
the  acts  are  drawn  up  are  required  to  preserve  them,  (d) 

The  original  minute,  made  in  the  planner  and  con- 
taining the  requisites  enjoined  by  the  several  ordinances 
referred  to,  constitutes  alone,  and  by  itself,  the  proof  of 
the  convention  or  contract  expressed  in  it. 

(a)  Arrdt  of  the  Cons,  de  Rennes,  April  15th,  1808»  reversed  by  the  Court 
of  Cassation,  March  11th,  1812,  8  TouU.  c.  6,  §  I,  n.  92,  note  1. 

(b)  Ord.  1535,  c.  19,  art.  4.    Loi  25  Ventose,  An.  XI. 

(c)  8  Toull.  c.  6,  sect.  I,  §  1,  n.  108. 

(d)  Ord.  Sept.  1st,  1437.     Ord.  1539,  art.  174,  175.     Oid.  d'Orkant, 
art.  83,  84,  and  Ord.  de  Blois,  art.  165.    8  Toull.  c.  6,  sect.  1,  n.  415. 
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It  may,  however,  be  void  in  consequence  of  those 
forms  which  are  essential  to  render  it  an  authentic  in- 
strument not  having  been  observed,  although  the  con- 
tract itself  may  be  valid.  **  Fiunt  enim  de  his  scripturae, 
ut  quod  actum  est,  per  eas  facilius  probari  poterit :  et 
sine  his  autem  valet  quod  actum  est,  si  habeat  pro* 
bationem."  (a) 

The  other  species  of  proof  by  which  the  contract  may 
be  established  was  that  of  private  writings,  ecrits  sous 
signature  privSe. 

The  sale,  exchange,  or  partition,  and,  in  short,  any 
other  contract,  may  be  made  by  private  writing,  except 
donations,  contracts  of  marriage,  adoptions,  and  certain 
other  conventions,  which  the  law  has  required  should  be 
passed  by  notarial  act. 

It  is  sufficient  that  it  clearly  expresses  the  deed  or 
contract  which  it  contains,  and  the  consent  of  the  par- 
ties. Its  validity  is  not  affected  by  the  omission  of  the 
date,  although,  in  consequence  of  that  omission,  it  would 
be  void  as  a  notarial  act.  The  signature  or  subscription 
of  the  person  who  contracts  is  the  only  essential  requi- 
site. 

An  act  which  is  null  as  an  authentic  instrument,  be- 
cause it  is  deficient  in  the  forms  required  to  render  it 
such,  will  be  effectual  as  a  private  writing,  if  it  be  signed 
by  the  parties,  (b) 

It  is  not  in  the  power  of  the  party  who  has  signed  the 
contract  to  retract  on  the  ground  of  the  informality  of 
the  act  as  an  authentic  instrument,  (c) 

If  the  signature  of  the  party  against  whom  the  private 
writing  is  adduced  be  admitted,  or  not  denied  by  him, 
the  writing  is  sufficient  without  any  further  proof  to  es- 

(a)  Dig.  lib.  20,  tit.  1, 1. 4,  and  lib.  44,  tit.  S,  1. 18.  Cod.  de  Pactis,  lib.  2, 
tit.  3, 1.  17. 

ib)  Loi  26  Ventoee,  An.  XI.    Code  Civil,  art.  1318. 

(c)  Poth.  Tr.  Oblig.  part  1,  c.  1,  n.  11.  TouU.  torn.  8,  c.  6,  sect.  1,  §  1, 
n.  140,  et  seq. 

zz2 
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tablish  the  agreement  which  it  contains.  If,  however, 
it  be  denied,  or  his  heirs  or  assigns  allege  that  they  are 
unacquainted  with  his  signature,  proof  is  supplied  by 
means  of  witnesses,  notwithstanding  the  subject  of  the 
contract  exceeds  the  amount  or  value  to  which  parol  evi- 
dence is  restricted. 

Under  the  ordinance  of  1667  it  was  verified,  "  tant 
par  temoins  que  par  comparaison  d'ecritures  publiques  on 
Buthentiques."  (a)  And  under  the  Code  de  Procedure, 
**  tant  par  titres  que  par  experts  et  par  temoins"  (b) 

The  verification  is  effected  by  public  or  authentic 
nctes  containing  such  a  reference  to  the  writing  as  to 
leave  no  doubt  of  its  identity,  or  by  witnesses,  who 
depose  that  they  were  present  at  the  time  when  it  was 
passed,  and  saw  the  person  whose  signature  is  in  ques- 
tion sign  or  subscribe  it.  If  they  were  not  present,  their 
depositions  proceed  on  their  being  well  acquainted  with 
the  handwriting  of  the  party.  If  there  are  not  witnesses 
who  were  present  at  the  time  of  the  signature,  or  who 
know  the  handwriting  of  the  party,  parol  evidence  may 
be  given  of  those  circumstances  which  necessarily  infer 
the  signature  of  the  act,  and  the  existence  of  the  con- 
tract which  it  contains,  (p) 

The  comparison  of  writings  admitted  by  the  ordi- 
nance of  1667,  and  by  the  present  law,  is  made  by  ex- 
pertSf  but  their  opinion  is  not  conclusive  on  the  court,  (d) 

The  "  acte  sous  seign  priv^,"  when  it  is  either  actu- 
ally acknowledged,  or  held  in  law  as  acknowledged,  is 
entitled  against  the  party  by  whom  it  is  subscribed,  bis 
heirs  and  assigns,  to  the  same  credit  as  an  authentic 
act.  (e)  It  is  evidence  even  against  third  parties  of  the 
fact  that  the  contract  which  it  contains  has  been  passed, 
probat  rem  ipsam.     In  sales  and  other  alienations  it  is 


(fl)  Tit.  12,  art.  7.  (b)  Art  195. 

(c)  8  Tounier,  c.  6,  J  2,  n.  214. 

(rf)  Art.  7,  tit.  12,  Loi  25  Ventose,.  An.  XL  sTouUier,  c.  6,  §  1,  2,ii.2l6. 

(e)  Code  Gvil,  art.  1322. 
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the  foundation  or  title  for  the  prescription  which  may 
be  established,  (a) 

But  although  it  is  evidence  that  there  is  a  contract, 
yet  it  is  not  evidence  against  third  parties  of  the  date  of 
such  contract.  (A)  Thus,  it  is  necessary  in  the  case  of 
prescription  to  prove  the  date  aliunde^  in  order  to  estab- 
lish that  the  requisite  length  of  time  constituting  the 
prescription  has  elapsed. 

It  becomes  evidence  of  a  date  even  against  third  par- 
ties from  the  day  on  which  it  has  been  registered,  or  on 
which  its  substance  is  set  forth  in  an  act  drawn  up  by 
public  officers,  or  on  which  either  of  the  subscribing 
parties  dies.  In  the  two  former  cases  it  acquires  this 
credit,  because  it  has  become  an  authentic  act,  and  in  the 
third  case,  because  it  was  impossible  that  it  could  have 
been  ante-dated,  (c) 

As  the  acte  does  not  afford  evidence  of  its  date,  ex- 
cept as  against  the  party  subscribing  it,  his  heirs,  and 
ayant  cause,  and  not  against  third  parties,  it  has  been  a 
question  discussed  with  great  learning  by  the  jurists  of 
France  to  whom  the  appellation  of  ayant  cause  properly 
belongs. 

Uayant  cause  is  the  person  to  whom  the  rights  of 
another  are  transferred  by  a  particular  title,  as  by  be- 
quest, donation,  sale,  exchange,  &c.,  or,  in  a  word,  the 
person  who  represents  another  only  in  respect  of  the 
rights  transferred  to  him,  and  thus  V ayant  cause  is  dis- 
tinguished from  the  heir.  TouUier  maintains  that  the 
second  purchaser  or  donee  is  V ayant  cause  of  the  vendor, 
in  respect  of  the  property  which  is  the  subject  of  the  sale 
or  gift.     This  has  been  controverted  by  Merlin,  {d) 

The  decision  of  the  Parliament  of  Paris  had  estab- 
lished that  actes,  containing  a  synallagmatic  contract, 

(a)  Pothier,  n.  750,  and  Tr.  de  la  Prescription,  n.  99- 
(5)  Pothier,  n.  715.  (c)  lb.  8  ToulHer,  ib.  n.  240, 1,  et  acq. 

{(i)  8  Toullier,  c.  6,  §  1.  2,  n,  245,  et  seq. ;  and  tee  App.  to  torn.  10. 
Merlin,  Quettionfl  de  Droit,  tit.  Hers. 
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ought  to  be  made  in  duplicate,  and  that  they  should  ex- 
press to  have  been  so  made,  and  that  each  party  had  an 
original,  (a) 

This  doctrine  has  been  controverted,  as  not  consisteni 
with  the  principles  of  law  or  equity,  nor  warranted  by 
the  ordinances.  It  has,  however,  been  adopted  by  the 
Code  Civil  with  considerable  modifications. 

It  declares  that  ne  sant  valables,  unless  they  are  made 
in  as  many  originals  as  there  are  parties  having  a  dis- 
tinct interest  in  the  subject  matter.  But  one  original 
suffices  for  all  the  persons  having  the  same  interest.  It 
requires  that  each  original  should  mention  the  number 
of  originals  which  have  been  made,  (ft) 

If  the  dcte  therefore  be  not  made  in  duplicate,  it  is  not 
absolutely  void,  but  forms  the  commencement  deprenoc 
par  Scrit. 

The  omission  of  the  acte  to  express  that  the  originals 
have  been  made  in  duplicate  or  triplicate  cannot  be  in* 
sisted  on  by  the  person  who  has,  on  his  part,  performed 
the  contract  contained  in  it.  (c) 

The  former,  as  well  as  the  present  law  of  France,  ad- 
mitted oral  testimony,  even  where  the  subject  exceeded 
a  certain  amount,  when  there  is  a  commencement  de 
preuve  par  Scrit. 

A  private  writing,  which  does  not  afford  ground  for 
suspicion,  Vacte  sow  seign  price  en  hon  forme  forms  ten 
commencement  de  preuve  par  dcrit. 

An  act  passed  before  a  notary,  defective  in  form,  and 
therefore  not  authentic,  but  valid  as  an  acte  sous  seign 
prive^  constitutes  the  commencement  de  preuve  par  Scrit  fen- 
titling  the  party  to  adduce  oral  testimony  without  first 
proving  the  writing,  (d). 

Every  acte^  whether  subscribed  or  signed,  or  whether 

(fl)  Arr6t,  Aug.  30th,  1736,  Aug.  6th,  1740,  Jan.  23rd,  1767,  Not.  27th, 
1781.    ArrSt  de  Parliament  de  Rouen,  March  5th,  1785. 

(6)  Code  Civil,  art.  1325.  (c)  Art.  1325. 

(d)  Danty,  add.  sur  chap.  1,  liv.  2,  8ur  Boiceau.  Toullier,  c.  6,  sect.  1, 
§  2,  n.  215,  et  seq. 
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it  be  only  written  in  the  hand  of  the  parties,  constitutes 
the  commencement  depreuvepar  Scrit.  The  following  de- 
finition of  it  is  given  by  Boiceau :  "  Omnia  ptivata  scrip- 
taque  partium  manu,  vel  inscripta,  vel  subscripta,  omnes 
ejusmodi  scripturas  sub  h&c  lege  comprehensas  esse  non 
dubito,  nulla  specierum  habita  differentia,  si  modo  ex 
eis  nonnuUa  probatio  elici  possit/'  (a) 

Jousse  has  given  a  similar  definition,  (h)  and  the  Code 
Civil  has  adopted  the  following,  which  is  still  more 
comprehensive :  ^^  Tout  acte  par  ecrit  qui  est  emane  de 
celui  contre  lequel  la  demande  est  form^e,  ou  de  celui 
qu'il  repr&ente,  et  qui  rend  vraisemblable  le  fait  al- 
UgnL''  (c) 

A  writing  which  does  not  establish  the  whole  of  the 
act  which  is  alleged,  but  some  fact  or  circumstance  con- 
ducing to  or  forming  part  of  it,  may  constitute  the  com- 
mencement de  preuve  par  Scrit.  Thus,  a  promise  in 
writing  by  A.  to  sell  his  house  to  B.  for  a  certain  price 
does  not  by  itself  prove  either  the  sale  or  the  payment  of 
the  price.  But  if  it  be  joined,  with  proof  that  B.  received 
the  possession  immediately  before  or  after  the  date  of 
the  writing,  it  becomes  a  sufficient  commencement  depretwe 
par  icrit  to  admit  the  testimony  of  witnesses,  (d) 

The  conclusions  which  may  be  drawn  from  acts  or 
confessions  contained  in  the  interrogatory  sur  faits  et 
articles  may  also  afford  a  commencement  de  preuve  suf*- 
ficient  to  render  probable  the  fact  alleged,  and  to  admit 
parol  proof  of  the  other  facts,  (e) 

An  actCj  null  not  merely  from  the  incompetence  of 
the  notary,  but  from  the  incapacity  of  the  contracting 
party,  as  when  the  party  is  a  minor,  or  under  coverture, 

(a)  9  TouUier,  c.  6,  §  2,  art.  2,  n.  64     Boiceau,  liv.  2,  c.  1,  n.  3  and  4. 
ib)  JootM,  BUT  I'art  3,  dn  tit  20,  ord.  1667. 

(c)  Art.  1347. 

(/i)  Boiceau,  liv.  2,  c.  10,  and  Danty. 

ie)  9  Toullier,  c.  6,  §  2,  art.  2,  n.  116,  et  seq. 
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cannot  afford  even  the  commencement  de  preune  par 
Scrit.  (a) 

The  recital  of  matters  which  have  no  connection  with 
the  disposition  of  the  act,  even  although  the  act  in  which 
it  is  found  be  perfect  as  a  notarial  instrument,  is  not  evi- 
dence of  the  matters  so  recited  against  third  persons,  or 
even  between  the  parties  to  it.  (b) 

The  writing  of  a  third  person  may  constitute  un  com- 
mencement de  preave  par  icrity  if  he  has  an  interest  in  the 
act  which  is  the  subject  of  the  proposed  proof.  The 
soundness  of  this  opinion  was  doubted  by  Pothier.  (c) 
It  would  be  admissible  under  the  Code  Civil,  which  al- 
lows "  toute  acte  par  ecrit  qui  est  emane  de  celui  centre 
lequel  la  demande  estformee,  ou  de  celui qu'il  represente, 
et  qui  rend  vraisemblable  le  fait  allegue'"  to  he  un  com- 
mencement  de  preuve  par  Scrit. 

The  ordinance  of  1667,  and  the  Code  Civil,  contain 
an  express  exception  from  this  prohibition,  when  the 
title  is  proved  to  have  been  lost,  (d) 

In  Lower  Canada,  the  transfer  of  the  dominmm  of  the 
property  by  delivery  is  governed  by  the  law  of  France 
as  it  existed  before  the  Code  Civil  was  established. 
The  ordinances  of  De  Moulin  and  of  1667  were  in 
force,  and  the  performance  by  notaries  of  the  functions 
nnder  those  ordinances  was  enjoined  und:r  severe  pe- 
nalties, by  the  declaration  of  the  king  of  the  6th  of 
May,  1733. 

In  1785,  25  Geo.  III.,  c.  4,  an  ordinance  was  passed, 
prescribing  the  qualifications  of  notaries.  It  directs 
them  to  collect  and  place  in  regular  and  due  order  all 
the  minutes  of  actes  and  contracts  passed  before  them  in 
the  proper  order  of  time  in  which  such  acts  are  passed. 

(a)  9  Toullier,  c.  6,     2,  art.  2,  n.  105. 

(b)  Pothier,  Tr.  des  Oblig.  n.  738.    8  Toullier,  p.  226,  c.  6,  §  1,  n.  150. 
Code  Civil,  art.  1320. 

(c)  Danty,  c.  13.    Pothier,  ib.  n.  773. 

(rf)  Pothier,  ib.  n.  785,  et  seq.    Code  Civil,  art.  1348. 
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It  further  directs  that  the  registers  of  every  notary 
shall  be  open  to  legal  inspection,  (a) 

Upon  the  decease  of  any  notary,  the  books  and  acts 
by  him  passed  and  preserved  are  as  public  records  of  the 
Court  of  Common  Pleas  of  the  district  wherein  he  may 
have  acted  as  a  notary,  and  are  to  be  forthwith  deposited 
in  the  clerk's  office  of  the  said  Court  of  Common  Pleas 
of  Record  for  the  benefit  of  all  who  may  have  legal  in- 
terest therein,  (b) 

The  former  law  of  France  regulates  the  sale  of  im- 
moveable property  situated  in  St.  Lucia,  if  the  sale  ac- 
tually takes  place  and  is  perfected  in  that  colony.  The 
preceding  summary  of  that  law  is  applicable  to  the  ques- 
tions which  arise  respecting  the  manner  of  transferring 
the  dominium^  and  the  instruments  or  acts  by  which  the 
title  is  granted. 

By  an  order  of  his  Majesty  in  council  of  the  3rd  of 
July,  1829,  it  is  ordered,  "  That  all  contracts,  deeds,  or 
instruments,  executed  and  intended  to  be  registered  in 
St.  Lucia,  shall  be  drawn  up,  passed,  and  certified  in 
the  form  and  manner  theretofore  required  by  law  to  es- 
tablish or  create  a  lien  or  mortgage  on  an  estate  in  that 
island,  and  that  all  contracts,  deeds,  or  instruments,  in- 
tended to  be  registered  in  St.  Lucia,  but  drawn  up  and 
executed  elsewhere,  shall  be  in  the  form  required  to 
give  effect  to  such  deeds  in  the  country  where  they  are 
to  be  executed,  and  shall  then,  if  executed  in  Great  Bri- 
tain or  Ireland,  or  any  colony  or  dependency  of  that 
kingdom,  be  certified  in  the  usual  form  by  the  official 
seal  of  any  government,  court,  or  corporate  town  therein 
respectively  ;  but  if  any  such  instrument  shall  have  been 
executed  in  any  foreign  country,  then  such  instrument 
shall  be  legalized  and  certified  in  the  usual  form  by  any 
ambassador,  minister,  consul,  or  consular  agent  of  his 
Majesty's  Government  there  established,  and  if  there  be 

(a)  CUttse  3.  {b)  Clause  5. 
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no  British  ambassador,  minister,  oonsul,  or  consalar 
agent  in  the  place  where  sueh  instrument  shall  hare 
been  executed,  then  the  same  shall  be  legalized  and 
certified  by  the  proper  public  officer,  charged  widi 
doing  such  acts  by  the  laws  and  usages  of  such  country, 
and  all  deeds  and  instruments  shall  be  registered  in  the 
language  in  which  they  are  drawn  up/'  (a) 

III.  The  coutume  of  Normandy  expressly  prohibited 
the  reception  of  parol  evidence  to  prove  any  contract 
relative  to  immoveable  property  without  any  distinction 
as  to  its  amount  or  value.  ^^  Nul  n'est  tenu  attendre 
preuve  de  son  heritage  par  temoins,  ainsi  doivent  toos 
contrats  h^r^ditaires  et  hipotecaires  ^tre  passez  devant 
notaires  et  tabellions,  ou  pour  le  moins  sous  seign  prive 
des  contractans/'  {b) 

Actes  sous  seignature  privee  confer  a  tide  only  from 
the  day  on  which  they  are  acknowledged  before  the 
notary,  but  those  which  have  been  passed  before  the 
notary  confer  it  from  the  very  instant  they  are  passed. 
It  has  been  decided,  that  if  there  have  been  two  sales  of 
the  same  subject  by  the  same  person,  the  one  by  an  acte  or 
contract  before  a  notary,  and  the  other  by  that  satis  seigna- 
ture privSe,  the  latter  sale  will  be  postponed  to  that 
made  by  the  acte  passed  before  the  notary,  (c) 

Parol  evidence  of  possession  may  be  admitted  if  there 
has  been  un  commencement  de  preuve  par  ^crit.  (d) 

Such  evidence  is  also  admissible  to  prove  the  loss  of  a 
contract,  obligation,  or  other  acts  passed  before  a  notary, 
or  made  sous  seignature  prioie  and  acknowledged  before 
the  notary,  or  in  a  court  of  justice,  or  registered 
amongst  the  public  depositories;  but  in  order  to  ad- 
mit this  evidence,  the  party  must  prove  that  the 
contract   had    been   seen,   held,    and   read,   and   that 

(a)  Clause  4. 

(ft)  MenriUe,  Cout.  Normandyi  tit.  20,  art.  527.    2  Basnage,  380. 
(c)  Merville,  Cout.  Normandy,  d.  495,  note.    Arrit  du  Parliament  de  Nor- 
mandie,  March  3rd,  1663. 
(cO  lb.  art.  528. 
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there  had  been  possession  in  conformity  with  the  con- 
tract, (a) 

IV,  The  law  of  Spain  adopts  the  principles  of  the  civil 
law.  It  treats  actual,  fictitious,  or  symbolical  tradition 
as  essential  to  the  transfer  of  the  domnium.  (b) 

The  acte  of  sale  was  passed  before  the  escribano  and 
witnesses,  and  was  entered  among  the  public  acts  of  his 
office.  Amongst  the  various  clauses  in  the  instrument 
of  sale  are  those  which  express  the  absolute  cession,  re- 
nunciation, and  relinquishment  by  the  vendor  to  the 
vendee  of  the  d(nniniumf  property,  and  possession  of  or 
in  the  subject  sold. 

Since  the  possession  of  Trinidad  by  Great  Britain,  all 
transfers  of  lands  and  slaves  are  required  to  be  in  writ- 
ing, and  various  regulations  have  been  prescribed  re- 
specting the  persons  by  and  before  whom  the  deeds  by 
which  they  were  made  are  to  be  acknowledged  and  re- 
gistered. 

All  deeds,  acts,  contracts,  mortgages,  and  leases,  and 
every  other  instrument  of  writing,  except  wills  or  tes- 
taments, drawn  in  the  island,  by  which  any  interest 
in  any  real  or  immoveable  property  shall  be  passed  in 
any  manner  whatsoever,  or  by  which  any  slave  or  slaves 
shall  or  may  be  mortgaged  or  otherwise  incumbered, 
must  be  drawn  by  some  advocate  admitted  to  practise  in 
the  tribunals  of  the  island,  or  by  any  escribano  who 
has  obtained  the  special  licence  of  the  governor  for  that 
purpose,  (c) 

The  deed,  act,  contract,  or  other  instrument  must  be 
made  by  him  in  the  presence  of  three  credible  witnesses 
at  least,  and  his  name  and  the  legal  character  in  which 
he  makes  the  same  are  to  be  subscribed  at  the  bot- 


(a)  2  Basnage^  586.    Merville,  496. 

(6)  L.  46,  tit.  28,  Part.  3.  L.  47,  tit.  28,  Part.  3.  U.  46  and  47,  tit.  28, 
FktL  3.  LI.  6,  7,  and  8,  tit.  30,  Part.  3.  Feb.  lib.  2,  tit.  1,  c.  4,  n.  1 1,  and 
tit.  4,  c.  2.    Cromez,  ad  1.  45,  n.  91>  et  seq. 

(c)  Prod.  Feb.  5th,  1814,  and  Order  in  Ck)uncil,  April  6th,  1818.    CI.  l. 
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torn  of  it  in  full  length,  in  testimony  of  its  validly  and 
legal  effect,  and  that  the  same  expresses  the  tnie  intent 
and  meaning  of  the  parties  thereto. 

The  deed,  &c.,  when  so  made,  executed,  attested,  and 
subscribed,  is  to  be  delivered  by  the  party  or  parties 
thereto,  or  by  the  advocate  or  escribano  who  has 
drawn  it,  at  the  o£Eice  of  the  secretary  or  registrar  of 
the  island,  before  whom,  and  in  whose  presence,  the 
parties  to  the  deed,  or  their  duly  constituted  attor- 
ney for  that  purpose,  and  whose  power  of  attorney 
has  been  duly  entered  and  recorded,  must  acknow- 
ledge and  declare  the  same  to  be  their  several  and 
respective  acts  and  deeds.  This  acknowledgment  the 
registrar  must  certify  on  the  back  thereof,  and  there- 
upon number  the  same  in  numerical  order  at  the  top  of 
the  first  page  or  folio  thereof,  at  the  time  the  same  is 
brought  and  delivered  to  him,  and  immediately  after- 
wards page  it  in  numerical  order  as  it  was  delivered  into 
his  office,  and  certify  at  the  bottom  or  at  the  back  of  the 
deed,  &c.,  in  words  at  full  length,  the  day  and  hour, 
month  and  year,  on  which  the  same  was  acknowledged 
before  and  delivered  to  him.  (a) 

Instruments,  drawn  in  the  Spanish  language,  are  to 
be  accompanied  by  a  translation  in  English,  made  and 
certified  by  a  sworn  interpreter,  which  translation  is  also 
entered  and  noted  in  the  book  of  registry  by  the  secre- 
tary and  registrar  immediately  after  the  registry  of  the 
original. 

If  the  instrument  be  drawn  in  the  island,  it  must  be 
made  in  the  English  or  Spanish  language ;  and  if  drawn 
in  any  other  colony  or  place,  it  must  be  translated  into 
the  English  language  by  a  sworn  and  licensed  inter- 
preter, before  it  can  be  received  or  allowed  to  be  regis- 
tered (6) 

No  contract,    deed,    mortgage,    or   agreement    by 

(a)  Clause  4.  (b)  Glaase  7. 
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which  any  claim,  estate,  right,  title,  or  interest, 
of,  in,  or  to  any  slave  in  the  island,  can  be  trans- 
ferred or  passed  in  any  manner  whatsoever,  unless  it 
contains  the  name  in  which  such  slave  may  have  been 
returned  into  the  office  of  and  registered  by  the  regis- 
trar of  slaves  of  the  island,  (a) 

Certified  copies  by  the  registrar  or  secretary,  or 
his  lawful  deputy,  of  all  deeds,  wills,  or  other  in- 
struments in  writing,  which  have  been  registered, 
noted,  and  certified  in  conformity  with  these  regu- 
lations, are  received  in  evidence  in  the  same  manner 
and  form  as  copies  of  any  public  instruments  are 
received  as  full  proof  of  the  originals  thereof.  If, 
however,  any  objection  be  taken  as  to  the  correctness 
or  authenticity  of  the  copy,  liberty  is  given  to  compare 
it  with  the  original,  in  the  office  of  the  secretary  or 
registrar,  (b) 

If  any  deed,  act,  contract,  mortgage,  lease,  or  other  in- 
strument be  made  or  drawn  in  the  island,  contrary 
to  all,  or  any,  or  either  of  the  directions  and  orders,  con- 
tained in  the  order  in  council  for  the  making  or  draw- 
ing thereof,  the  same  are  not  only  prohibited  from  being 
received  to  be  registered,  but  are  null  and  void  to  all 
intents  and  purposes. 

All  deeds  and  other  instruments,  executed  out  of  Tri- 
nidad, and  intended  to  take  efiect  within  it,  must,  if  exe- 
cuted in  any  part  of  Great  Britain,  or  its  colonies  or  de- 
pendencies, or  the  United  States  of  America,  be  exe- 
cuted by  the  party  or  parties  in  the  presence  of  two 
witnesses,  and  the  execution  must  be  proved  by  the 
oath  of  one  of  the  said  witnesses,  at  least,  before  a  judge 
or  magistrate  of  the  said  countries  respectively.  If 
such  deeds,  &c.,  are  intended  to  charge,  mortgage,  in- 
cumber, alienate,  or  transfer  any  property  in  the 
island  of  Trinidad,  there  must  be  in  them  a  power  to 

(a)  Clause  10.  (6)  Ckuue  12. 


718  CONFLICT   OF    LAWS. 

one  or  more  persons  in  the  island,  jointly  or  severally, 
to  appear  before  the  secretary  and  registrar  of  the  illus- 
trious cabildoy  or  his  lawfiil  deputy  in  the  island, 
and  in  the  name  of  the  party  or  parties  thereto  to  ac- 
knowledge and  declare  the  said  deed,  act,  or  instrument 
to  be  the  act  and  deed  of  the  party  or  parties  to  the  said 
deed,  act,  or  instrument. 

If  it  be  required  by  the  law  of  the  country  where  the 
deed,  &c.,  is  acknowledged  and  executed  that  the  ori- 
ginal should  be  kept  and  deposited  in  any  office,  an  au- 
thentic copy  of  the  original,  certified  to  be  so  by  a  pub- 
lic notary,  or  other  public  officer,  whose  character  must 
also  be  certified  by  a  judge  or  magistrate  nearest  to  the 
residence  or  domicile  of  such  public  officer,  shall  be 
deemed  and  taken  as  of  equal  validity  as  the  original, 
and  shall  be  admitted  to  be  registered  and  protocoled  in 
the  office  of  the  said  secretary  and  registrar  of  die  illus- 
trious board  of  cahUdo. 

V.  In  Holland,  and  many  of  the  other  states  of  Eu- 
rope, the  delivery  of  immoveable  property  was  a  solemn 
and  formal  act.  Some  sjnnbol  was  adopted  which  re- 
presented the  one  party  as  delivering,  and  the  other  as 
receiving  the  possession  of  the  land.  It  took  place  in 
judicioy  and  in  the  presence  of  witnesses  or  notaries,  (a) 

It  was  formerly  performed  jctctn  festuem^  and  hence 
it  derived  the  appellation  of  effestttcatio.  *'  Ab  eo  sci- 
licet quisquis  olim  jactu  festucsB,  quasi  symbolo  quo- 
dam,  rei  suse  immobilis  proprietate  exuebatur.''  (b) 

It  was  performed  in  ^^judicio  coram  judice,  accum 
eo  prsesentibus  jndicialibus.'"  The  festt£ca  represented 
the  delivery  of  the  property,  which  was  considered  to  be 
in  the  presence  of  the  court.  ^^  Res  ibi  fingitur  prssens 
ubi  forum  sortitur."  (c) 


(a)  Heinecc.  Elim.  Juris.  Germ.  lib.  2,  tit.  3,  §  72,  et  seq.    Du  Fresnc, 
GlosB.  torn.  2,  p.  105,  V.  Investitura. 
{b)  Sande's  Com.  de  Effestucatione. 
(c)  Sande,  de  Effest.  c.  2,  n.  20,  et  seq. 
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When  the  owner  makes  the  alienation  by  his  attorney, 
the  latter  must  have  a  special  authority  for  that  purpose. 
It  is  not  sufficient  that  he  be  the  general  attorney  of  the 
grantor,  universorum  procurator y  even  although  there 
should  be  committed  to  him  libera  administration  or  al- 
though the  owner  should  authorize  him  to  do  omnia  qwB 
ipse  prcBsens  posset,  (a) 

The  letter  of  attorney  or  mandatum  must  also  be  ren- 
dered a  judicial  act. 

The  alienee  may  be  a  party  to  the  effestucatio  by  an 
attorney,  and  in  this  case  it  is  not  necessary  that  the  lat- 
ter should  have  received  a  special  power  for  that  pur- 
pose. Not  only  a  general  power  will  be  sufficient,  but 
even  without  any  power  the  delivery  may  be  rendered 
complete  by  the  subsequent  adoption  of  the  acceptance 
made  for  him  and  in  his  name  by  a  third  party,  (h) 

The  person  by  and  to  whom  the  alienation  is  made 
must  concur  in  the  intention  to  make  and  receive  the 
dominium.  The  effestucaiio  expresses  the  act  not  only 
of  the  one  in  parting  with  the  dominium  "  praedium 
tanquam  bonum  proprium  effestucando  resignavit,"  but 
that  of  the  other  in  accepting  it,  ^^  cui  idem  E.  suum  as- 
sensum  dedit.*'  (c) 

The  concurrence  of  the  grantor  and  grantee  in  the 
specific  subject  of  the  alienation  is  equaUy  necessary. 
Hence  the  effestucaiio  contains  a  description  of  the  lands, 
situation,  and  boundaries. 

Notwithstanding  the  grantee  was  already  in  possession 
under  a  contract  of  lease,  it  was  not  the  less  necessary 
that  the  effestucaiio  should  take  place  in  order  to  trans- 
fer the  domwiam.  {d) 

The  effestucaiio  ordinarily  expresses  that  the  price  for 

(fl)  Sande,  de  Effcst.  c.  4,  n.  3,  7,  16.  (6)  lb.  c.  5,  n.  3, 17. 

(c)  L.  Goris,  Supp.  ad  Sande's  Effest.  c.  2,  n.  1,  c.  5,  n.  I. 
{(i)  lb.  c.  2,  n.  20,  et  seq.    Hugo  Grothis,  Introd.  ad  Jurisp.  HoU.  lib.  2, 
e.  5. 
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which  the  property  is  sold  has  been  paid  to  the  vendor. 
In  this  case,  although  the  payment  should  not  have  been 
made,  the  dominium  passes  to  the  purchaser.  If  there 
be  no  mention  of  the  payment  of  the  price,  it  is  to  be 
presumed  that  credit  is  given  for  it,  and  therefore,  that  in 
conformity  with  the  principle  of  the  civil  law,  the  do- 
minium is  tmrnferred. 

It  seems  the  vendor,  in  a  competition  with  the  pur- 
chaser's creditors,  would  have  no  lien  for  the  purchase 
money.  Hence  it  is  the  usual  practice,  when  the  pur- 
chase money  is  not  paid,  that  the  property  is  sold,  sub- 
ject to  a  special  hypothec  for  it.  (a) 

The  act  is  expressed  to  be  founded  on  such  inter- 
vening or  preceding  contract  of  sale,  gift,  or  exchange 
as  it  is  competent  for  the  parties  to  enter  into,  venditiom 
interveniente  lidtd.  It  expresses  that  the  grantor  effes- 
tucando  resignavit  prose  et  hceredibus ;  but  although  there 
should  be  no  mention  of  heirs,  the  grantee  would  take 
the  absolute  estate  in  perpetuity,  and  they  would  be 
entitled  to  it.  (b) 

When  the  actus  effestucationis  has  taken  place  coram ju- 
dice  et  prcBsentibus  judidalihus^  the  dominium  has  so  com- 
pletely been  transferred  from  the  grantor  and  vested  in  the 
grantee,  that  it  is  not  in  the  power  of  either  to  recede. 
Hence  it  has  been  considered  that,  although  the  sub- 
scription of  the  judge  and  the  other  parties  be  necessary, 
that  writing  is  not  an  essential  part  of  the  effestucatio. 
It  is  entered  amongst  the  public  acts,  and  a  protocol  of 
it  is  granted  whenever  the  original  is  lost,  (c) 

The  term  effestucatio  has  long  since  ceased  to  be  used 
in  designating  the  transfer  of  the  dominium.  This  act 
has  since  been  described  by  the  term  opdrachty  or  trans- 


(n)  L.  Goris,  Supp.  ad  Sande's  Effeat.  c.  5,  n.  21,  22. 
if)  lb.  and  L.  Goris.  Adv.  Tract.  3,  p.  1,  c.  2. 
(c)  lb.  c.  6. 
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port.  *^  Quod  quis  isto  actu  rem  suam,  et  quicquid  in  ea 
juris  habet  in  alium  transferat."  (a) 

The  transport  is  made  in  British  Guiana  before  the 
judge  of  the  commissary  court,  after  the  notification  men- 
tioned in  the  preceding  chapter  has  been  given  in  the 
Gazette.  The  deed  in  which  it  is  expressed  is  entered 
instanter  amongst  the  acts  of  court,  and  becomes  a  re- 
cord. (4) 

The  transport  is  subject  to  the  same  rules  as  the  effes- 
tucatio.  It  is  necessary  that  there  should  be  a  special 
power  to  authorize  an  attorney  to  grant  a  transport  for 
an  absentee,  but  the  power  need  not  be  recited  in  the 
act  of  transport.  It  must,  however,  be  produced  before 
the  commissaries,  and  entered  amongst  the  acts  of 
court. 

Although  the  agreement  for  the  sale,  or  the  sale  itself, 
may  be  by  parol,  yet  as  the  transport  must  be  passed 
before  the  commissioners,  and  is  entered  amongst  the 
actes  of  the  court,  from  which  the  secretary  gives  the 
parties  wne  grossCy  the  sale,  or  rather  the  evidence  of  the 
sale,  is  always  in  writing,  (c) 

The  production  of  this  instrument  affords  the  proof 
of  the  preceding  title  on  which  this  judicial  act  of  de- 
livery has  taken  place,  (d) 


id)  Goris,  Advew.  Gdr.  Tract.  3,  part  1,  c.  1,  n.  4,  10,  13,  14,  et  seq. 
Sande,  de  Effest.  n.  7- 

(J))  Edictum  Caroli  V.  10  Mail,  1529,  vol.  1,  Racit.  HoU.  p.  373.  Edict. 
Ord.  HoU.  vol.  1,  Placit.  Holl.  p.  1957.  Politic.  Ordinatio,  anni  1580, 
art.  37,  38.  Hugo  GrotiuB,  Manud.  ad  Jnrisp.  HoU.  lib.  2,  c.  5,  n.  15,  et 
seq.  Groenewegen,  ad  tit.  Inst,  de  Oblig.  ez  Consensu,  and  ad  tit.  Cod. 
plus  yalere  quod  agitur,  quam  quod  simulate  concipitur.  Van  Leeuwen, 
Cens.  For.  part  1,  Hb.  2,  c.  7,  n.  6.  P.  Voet,  ad  $  44,  Instit  de  Renim 
Divis.  et  in  Tract,  de  MobiL  et  ImmobU.  c.  19»  n.  4,  5.  A.  Matth.  ParsBm. 
3,   n.  7,  et  seq.      lb.  Parsem.    5,    n.   14,  15.      Voet,  Ub.  41,  tit.  1, 

n.  38. 

(c)  Manner  of  Proceeding,  1774,  art.  4. 

{i)  Fachin.  Controvers.  lib.  2,  c.  5.  Menoch.  de  Prses.  lib.  6,  pr«8.  5,  7. 
Neostad,  Cur.  Sup.  Decis.  66.    Voet,  lib.  6,  tit.  1,  n.  20,  24. 

VOL.  II.  AAA 
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The  notices  and  advertisements,  which  it  is  required 
should  precede  the  passing  of  the  transport,  have  been 
stated  in  a  preceding  chapter. 

In  the  Cape  of  Good  Hope  the  transfer  of  immoveable 
property  is  governed  by  the  former  law  of  Holland,  and 
the  act  of  transport  is  passed  in  the  same  manner  as  in 
British  Guiana,  (a) 

In  Ceylon  the  provisions  of  the  statute  of  frauds  have 
been  adopted  by  the  regulation  of  the  25th  of  January, 
1817.  It  is  enacted,  ^^  that  no  promise,  contract,  bar- 
gain, or  agreement,  unless  the  same  shall  be  in  writing, 
and  signed  by  the  party  making  the  same,  or  some  per- 
son lawfully  authorized  by  him  or  her,  shall  be  of  force 
or  avail  in  law,  for  the  sale  or  purchase  of  landed  or  im- 
moveable property,  or  of  any  security  or  incumbrance 
affecting  the  same,  or  for  mortgaging  or  pledging  any 
such  property  or  such  security,  or  any  lease  or  interest, 
or  any  assignment  thereof,  in  any  such  property,  other 
than  a  lease  at  will,  determinable  at  such  period,  not 
exceeding  six  months,  as  may  be  according  to  the  cus- 
tom of  the  country. "  (b) 

It  is  not  essential  to  the  validity  of  any  such  convey- 
ance, or  of  any  lease,  that  it  should  be  written  or  exe- 
cuted before,  or  registered  by  any  notary  public,  or  other 
officer,  saving,  nevertheless,  to  notarial  writings  the  pre- 
ference by  law  established,  (c) 

(a)  Proclamation,  July  20th  and  Sept.  22nd»  1798,  June  11th,  ISOl,  July 
7th,  1807,  Jan.  2nd,  1818. 
(6)  Regulation,  Jan.  25th,  1817. 
(c)  Stamp  Regulation,  Jan.  26th,  1817. 
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SECTION  II. 

DELIVERY,  AND  THE  INSTRUMENT  OR  TITLE  OF  TRANSFER 

BY  THE  LAW  OF  SCOTLAND. 

Tradition  essential. — Constitution  of  the  feudal  right. — Investiture  proper 
and  improper. — Charters  a  me  and  de  me. — Contents  of. — Charters  ori- 
ginal and  by  progress. — ^Precept  of  seisin. — Symbols  of  possession  de- 
livered.— ^Instrument  of  seisin. — Seisin  where  lands  are  not  contiguous. 
— Confirmation. — Resignation  ad  remanentiam. — In  favorem, — ^Necessity 
of  writing  for  the  transmission  of  heritable  rights. — Manner  of  attestation. 

By  the  law  of  Scotland,  tradition,  or  the  delivery, 
real  or  symbolical,  of  possession  by  the  proprietor,  with 
an  intention  of  transferring  the  dominium  or  property 
to  the  receiver,  is  essential  to  the  transfer  of  that  do- 
minium,  (a) 

The  feudal  right  is  constituted  by  charter  and  seisin, 
and  the  manner  in  which  it  is  constituted  is  called  in- 
vestiture.  According  to  the  earlier  feudal  customs  of 
Scotland,  there  was  neither  charter  nor  seisin,  and  the 
right  was  completed  by  that  form  which  was  styled  a 
proper  investiture^  and  was  extremely  simple.  The  su- 
perior, who  granted  the  right  himself,  delivered  the 
possession  to  the  vassal  on  the  ground  of  the  lands,  and 
in  the  presence  of  the  pares  curies.  By  this  delivery  the 
vassal's  right  was  perfected.  There  was  no  declaration 
in  writing  made  by  the  superiors,  who  at  that  period 
were  not  always  able  to  write.  In  the  progress  of  time, 
in  order  to  preserve  the  memory  of  the  grant,  the  su- 
perior gave  on  the  ground  of  the  lands  a  declaration  of 
it  in  writing  ;  and  in  token  of  his  consent,  both  he  and 

(a)  Erskine,  b.  2,  tit.  1,  §  18. 
A  A  A  2 
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the  pares  curuB  appended  their  seals  to  it.  This  decla- 
ration is  called  in  the  books  of  the  feus,  breve  testatum^ 
an  attested  brief,  and  is  of  the  same  nature  with  a 
charter.  When  the  superiors  were  unable  to  be  present 
themselves  at  the  investiture,  they  signed  the  breve  tes- 
tatum in  favour  of  the  vassal,  wherever  they  happened 
to  be,  and  at  the  same  time  ordered  their  bailie  to  enter 
the  vassal  to  the  possession  with  all  convenient  speed. 
The  latter  form  was  called  an  improper  investiture,  (a) 

The  charter  is  understood  to  be  the  writing  which 
contains  the  grant  or  transmission  of  the  feudal  right  to 
the  vassal,  whether  it  be  executed  in  the  proper  form  of 
a  charter  or  of  a  disposition,  or  barely  of  a  precept  of 
seisin,  or  procuratory  of  resignation ;  for  a  precept  of 
dare  constat ^  or  other  precept  of  seisin,  or  a  bare  pro- 
curatory of  resignation,  may  supply  the  place  of  a  char- 
ter, because  any  one  of  them  expresses  the  present  will 
of  the  grantor  to  transfer  the  property.  Even  a  dispo- 
sition, although  it  should  contain  a  clause  obliging  the 
grantor  to  sign  a  charter,  is  a  valid  alienation  without 
any  charter  following  on  it ;  and  so  a  charter,  though  it 
should  relate  to  a  prior  obligation,  or  though  it  should 
purport  to  be  granted  agreeably  to  the  conditions  con- 
tained in  a  former  disposition,  is  good  against  the  g^ran- 
tor,  without  producing  those  former  deeds,  (b) 

Charters  by  subject-superiors  are  granted  either  a  me 
or  de  me.  Charters  a  me  are  those  which  are  holden 
not  of  the  grantor  himself,  but  of  his  superior.  The 
words  of  such  charters  are,  tenend.  amede  superiore  meOy 
by  which  it  is  meant  that  the  superiority  is  not  reserved 
to  the  grantor,  but  is  transferred  from  him  to  his  imme- 
diate lawful  superior.  Seisin,  if  it  proceeds  on  a  charter 
a  me,  is  ine£fectual  until  it  is  confirmed  by  the  grantor's 
superior,  for  no  lands  can  be  holden  of  a  superior  until 
he  has  by  some  act  received  the  vassal  or  confirmed  the 

\,a)  Erskine,  b.  8,  tit.  3,  §  1^.  ' 
{b)  Stair,  b.  2,  tit.  3,  f  U. 
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holding.  Charters  of  this  description,  as  they  require 
the  interposition,  not  only  of  the  grantor  but  of  his  su- 
perior, and  as  the  vassals  were  formerly  publicly  received 
in  the  superior's  court  before  the  pares  curuB^  acquired 
the  name  of  public  rights.  A  charter  de  me  is  that  by 
which  lands  are  to  be  holden  immediately  of  the  dis< 
poner  himself,  from  the  words  in  the  charter,  tenend.  de 
me  et  successoribtis  meis.  These  rights  are  sometimes 
called  base,  as  being  inferior  to  those  holden  of  the 
grantor's  superior,  or  private,  because  they  might  be 
executed  privately  without  the  knowledge  of  any  other 
than  the  grantor  and  his  vassal,  and  consequently,  be- 
fore the  establishment  of  the  records,  might  have  been 
the  more  easily  concealed  from  singular  successors. 

Charters  de  me  are  also  styled  subaltem,  because  they 
are  subordinate  to  the  right  which  is  in  the  grantor  him- 
self, in  opposition  to  charters  which  are  either  holden  of 
the  grantor's  superior  or  confirmed  by  him. 

Charters  are  either  original  or  by  progress.  An  ori- 
ginal charter  is  that  by  which  the  fee  is  first  granted. 
It  affords  the  rule  for  explaining  all  subsequent  charters, 
and  therefore,  ambiguous  clauses  in  charters  by  progress 
are  to  be  expounded  agreeably  to  the  original  charter. 
All  clauses  in  the  original  charter  are,  in  the  judgment 
of  law,  implied  in  charters  by  progress  if  there  be  no  ex- 
press alteration.  All  subfeus  or  charters  to  be  holden  of 
the  grantor  are  original,  because  a  new  fee,  which  had  no 
previous  existence,  is  thereby  created,  (a) 

A  charter  by  progress  is  a  renewed  disposition  or 
transmission  of  a  fee  formerly  granted,  which  pro- 
ceeds either  on  retour,  or  resignation,  or  confirmation. 
Thus,  charters  by  the  superior  to  the  heir  of  his  vas- 
sal, or  by  a  vassal  to  a  singular  successor,  to  be  holden 
of  the  grantor's  superior,  or  charters  of  adjudication,  are 
all  rights  by  progress,  for  they  are  barely  transmissions 
of  a  former  right.  (6) 

■ 

(a)  Erskine,  b  2,  tit.  3,  §  20.  {b)  lb. 
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Charters  are  also  divided  into  voluntary  and  neces- 
sary. Voluntary  charters  are  granted  by  the  superior 
of  his  own  free  will  without  compulsion. 

A  necessary  charter,  or  a  charter  upon  obedience,  is 
that  which  the  law  obliges  the  superior  to  grant.  Thus, 
where  a  creditor  who  adjudges  his  debtor's  lands  gives 
the  superior  a  charge  to  receive  him  as  his  vassal,  the 
superior  is  laid  under  a  necessity  to  give  obedience  to 
the  charge,  and  to  receive  the  adjudger  by  first  giving 
him  charter  and  seisin,  (a) 

The  first  clause  in  an  original  charter,  which  follows 
immediately  after  the  name  and  designation  of  the 
grantor,  is  the  narrative  or  recital  which  expresses  the 
causes  indicative  of  the  grant,  which  is  said  to  be  one- 
rous when  made  for  a  valuable  consideration,  and  gra- 
tuitous if  for  love  and  favour. 

In  the  dispositive  clause  of  a  charter  the  subjects 
transferred  are  described  either  by  special  boundaries, 
or  by  such  other  characters  as  may  sufficiently  distin- 
guish them.  In  this  clause  is  also  expressed  the  order 
of  succession  and  limitation  of  the  fee,  which  were  by 
the  more  ancient  style  inserted  in  the  clause  of  tenendas, 
A  charter  regularly  carries  right  to  those  subjects  only 
which  are  contained  in  this  clause,  notwithstanding  they 
may  be  mentioned  in  some  other  clause  of  the  charter. 

In  charters  by  progress,  a  clause  of  novodamus  is  some- 
times inserted,  whereby  the  superior  grants  (de  now) 
certain  subjects  specially  mentioned.  Such  charters 
have  the  efiect  of  an  original  grant  as  to  these  subjects, 
and  consequently  imply  a  release  to  the  vassal  of  all 
burdens  previously  affecting  them.  They  are  generally 
no  more  than  renewed  rights  of  some  subject  which  had 
been  formerly  granted  to  the  vassal.  Yet  every  subject 
contained  in  the  clause  of  novodamus  is  deemed  to  be 
conveyed  to  the  vassal,  although  there  should  have  been 
no  antecedent  title  to  it  in  his  person  (6) 

(a)  Erekine,  b.  2,  tit.  3,  §  20.  (6)  Erskine,  ib.  23. 
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The  clause  of  tenendas  (from  its  first  words,  tenendas 
prcBdictas  terras)  expresses  the  particular  tenure  by 
which  the  lands  are  to  be  holden,  and  frequently  con- 
tains a  long  and  unnecessary  enumeration  of  the  parts 
and  pertinents  of  the  subject  made  over  in  the  charter. 

The  clause  of  reddendo  (from  the  words  reddendo  inde 
annuatim)  specifies  the  particular  duty  or  service  which 
the  vassal  is  to  pay  or  perform  to  the  superior,  and  hence 
the  duty  itself,  to  which  the  vassal  is  subjected,  has  ob- 
tained the  name  of  the  reddendo. 

The  clause  of  warrandice  (warranty)  by  which  the 
grantor  obliges  himself  that  the  right  conveyed  shall  be 
effectual  to  the  receiver  then  follows. 

The  charter  concludes  with  a  precept  of  seisin,  which 
is  the  command  of  the  superior  grantor  of  the  right  to 
his  bailie,  for  giving  seisin  or  possession  to  the  vassal  or 
his  attorney  by  delivering  to  him  the  proper  symbols. 

The  precept  or  letter  of  seisin  was  first  made  out  in  a 
writing  separate  from  the  charter,  but  subsequently,  all 
precepts  or  charters  flowing  from  the  crown  were  re- 
quired by  act  of  1672  to  be  engrossed  in  the  charter  or 
disposition.  This  provision  of  the  act  was  by  custom  ex- 
tended indiscriminately  to  all  precepts.  Any  person, 
whose  name  is  inserted  in  the  blank  left  in  the  precept 
for  that  purpose,  can  execute  the  precept  as  bailie  ;  and 
whoever  has  the  precept  of  seisin  in  his  hands  is  pre- 
sumed to  have  a  power  of  attorney  from  the  vassal  for 
receiving  possession  in  his  name,  (a) 

This  precept  or  warrant  for  taking  infeftment  is  exe- 
cuted by  an  instrument  of  seisin,  which  may  be  defined 
to  be  the  attestation  of  a  public  notary,  that  possession  was 
truly  given  by  the  superior,  or  his  bailie,  to  the  vassal, 
or  his  attorney,  in  pursuance  of  the  precept,  by  delivery 
of  the  proper  symbols.  (6) 

Those  by  which  the  delivery  of  possession  is  expressed 

(a)  Erskine,  ib.  33.  (6)  lb.  34. 
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are,  for  lands,  earth  and  stone  ;  for  rights  of  annualrent 
payable  out  of  land,  also  earth  and  stone,  with  the  ad- 
dition of  a  penny-money  ;  for  parsonage  tithes,  a  sheaf  of 
com ;  for  jurisdictions,  the  book  of  the  court ;  for  patron- 
ages, a  psalm-book  and  the  keys  of  the  church ;  for  fish- 
ings, net  and  coble  ;  for  mills,  clap  and  hopper, 
&c.  (a) 

Although  seisins  ought  regularly  to  express  the  spe- 
cial delivery  of  the  proper  symbol,  yet  the  court  of  ses- 
sion, in  consideration  of  particular  circumstances,  has 
sustained  seisins  which  mentioned  barely  that  actual, 
real,  and  corporeal  possession  of  the  lands  was  given,  (6)  or 
which  bore  delivery  of  the  ground  of  the  lands  accord- 
ing to  the  precept,  (c)  or  of  earth  and  stone  of  the  land 
and  mill,  cum  omni  juris  solennitate.  (d) 

Seisin  must  be  taken  on  the  ground  of  the  lands  con- 
tained in  the  precept.  But  this  rule  has  been,  in  cases 
of  necessity,  dispensed  with.  The  seisin  of  Nova  Scotia 
and  Canada  in  favour  of  Viscount  Stirling  was,  by  the 
king's  special  appointment,  taken  at  the  gate  of  the  Castle 
of  Edinburgh,  (e)  and  afterwards  ratified  by  Parlia- 
ment. (/) 

A  seisin  is  barely  a  relative  writing,  referring  to  the 
precept  on  which  it  proceeds  as  its  warrant,  and  there- 
fore is  not  received  as  evidence,  unless  the  precept  re- 
ferred to  be  produced. 

But  there  are  some  seisins  which  admit  of  no  precept, 
as  seisins  by  a  husband  or  father  proprm  manibus,  which 
are  not  given  in  consequence  of  any  precept  or  mandate 
from  the  grantor,  but  by  the  grantor  himself.  These  are 
sustained  per  se,  without  any  previous  deed  under  the 
grantor's  hand,  where  the  provision  is  rational,  in  a 

(a)  Erakine,  b.  2,  tit.  3,  §  36. 

(6)  Durie,  June  17th,  1630,  £.  Wigtoun,  Diet.  p.  2246. 
(c)  Stair,  Dec.  23rd,  1680,  L.  Lamerton,  Diet  p.  14,309. 
((f)  Durie,  March  I5th,  1631,  L.  Smeiton,  Diet.  p.  14,320.    See  Edgir. 
Jan.  26th,  1725,  Pringle,  Diet.  p.  14,312. 
{€)  Stair,  b.  2,  tit.  3,  §  18.  (/)  1633,  c.  28. 
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qnestion  with  the  grantor^s  heir,  (a)  But  in  order  to 
give  validity  to  a  seisin  proprus  manibtiSj  where  there  is 
no  antecedent  deed  to  support  it,  it  must  be  signed,  not 
only  by  the  notary,  but  by  the  grantor,  for  there  cannot 
be  in  any  case  an  effectual  conveyance  of  a  feudal  right 
without  some  deed  signed  by  the  late  proprietor  divesting 
himself,  and  the  law  gives  no  credit  to  a  notarial  seisin 
per  sCj  which  is  but  the  assertion  of  a  third  party,  as 
evidence  that  the  proprietor  was  divested.  (J) 

Upon  the  introduction  of  notarial  instruments,  they 
were  not  only  sustained  as  full  evidence  of  the  vassal's 
entry  into  possession,  but  were  regarded  as  a  necessary 
solemnity  for  perfecting  the  feudal  right,  which  could 
not  be  supplied  by  a  proof,  either  of  natural  possession 
or  even  of  that  special  fact  asserted  in  all  seisins,  that 
the  vassal  was  entered  into  possession  by  the  superior  or 
his  bailie.     Thence  the  maxim,  nulla  sasina  nulla  terra. 

The  instrument  of  seisin  recites  the  whole  ceremony 
of  the  taking  of  infeftment.  First,  either  the  vassal  or 
his  attorney  appears  on  the  lands  of  which  seisin  is  to  be 
given,  holding  in  his  hand  the  precept,  which  he  de- 
livers to  the  superior,  or,  in  his  absence,  to  the  bailie. 
The  bailie  immediately  delivers  it,  in  the  presence  of 
witnesses,  to  the  notary,  who  is  to  extend  the  instru- 
ment* Then  the  notary  reads  the  precept,  after  which 
the  superior,  or  his  bailie,  delivers  to  the  vassal  or  his 
attorney  earth  and  stone  of  the  lands,  or  the  other  proper 
symbols,  if  the  right  granted  be  not  a  right  of  property 
in  lands.  Lastly  the  vassal,  by  himself  or  his  attorney, 
takes  the  instruments  in  the  hands  of  the  notary,  before 
witnesses,  that  he  hath  received  state  and  seisin  of  the 
lands  in  due  form.  On  this  whole  transaction  an  instru- 
ment is  extended  in  writing  by  the  notary,  who,  after 

(a)  Stair,  b.  2,  tit.  3,  $  19.    Enkine,  b.  2,  tit.  3,  $  38. 

(b)  Pr.  Falc.  28,  King  v.  Chalmers,  Nov.  15,  1682,  Diet.  p.  12,523. 
Fac.  Coll.  Jan.  27,  1797,  Shanks,  Diet.  p.  4295.  Kibble,  Dec.  4th,  1804, 
Fac.  Coll.  Diet.  p.  14,314.    Erskine,  b.  2,  tit.  3,  S  38. 
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reciting  in  it  the  precept  of  seisin,  and  as  much  of  the 
charter  as  is  necessary  for  understanding  the  precept, 
subjoins  his  own  attestation,  that  he,  having  been  spe- 
cially called  for  that  purpose,  knew,  saw,  and  heard  that 
these  &cts  were  so  done  as  they  are  recited  in  the  instru- 
ment, to  which  he  and  the  witnesses  adhibit  their  sub- 
scriptions, (a) 

If  the  several  parcels  of  land  are  contiguous  to  each 
other,  one  seisin  is  sufficient  for  all,  unless  the  right  of 
the  several  parcels  be  either  holden  of  different  superiors, 
or  derived  from  different  authors,  or  enjoyed  by 
different  tenures  under  the  same  superiors.  Where  the 
lands  are  not  contiguous,  a  separate  seisin  must  be  taken 
on  every  parcel,  unless  they  have  been  united  in  one 
tenantry,  by  a  charter  of  union,  in  which  case,  if  there 
is  no  special  place  expressed,  a  seisin  taken  on  any  part 
of  the  united  lands  will  serve  for  the  whole,  even 
although  they  be  situated  in  different  shires,  (b) 

A  charter,  not  perfected  by  seisin,  is  a  right  merely  per- 
sonal, which  does  not  transfer  the  property,  and  a  seisin 
of  itself  bears  no  faith  without  its  warrant.  It  is  the  char- 
ter and  seisin  joined  together  that  constitutes  the  feudal 
right,  and  secures  the  receiver  against  the  effect  of  all 
posterior  seisins,  even  though  the  charter  on  which  they 
proceed  shall  be  prior  to  his,  and  against  all  qualities 
burdening  his  author's  right,  contained  in  latent  personal 
declarations  or  back-bonds,  which  have  not  been  ren- 
dered litigious  before  his  seisin,  (c) 

By  the  first  feudal  rules,  a  superior  could  not  be  com- 
pelled to  receive  any  vassal  in  the  lands  other  than  the 

(a)  Stair,  Dec.  23rd,  1680,  Lady  Lamerton,  Diet.  p.  14,309.  Stur,  b.  2, 
tit.  3,  $  17, 18.  Bankton,  b.  2,  tit.  3,  §  41.  2  Ross's  Lee.  p.  183,  4.  Don, 
Feb.  4th,  1813,  Fac.  Coll.  Fac.  Coll.  May  14th,  1796,  Ploctor,  Diet 
p.  8871.  Feb.  24th,  1796,  Mackay,  Diet  p.  8726.  Statute,  1693,  c.  35. 
See  Election  Cases,  by  Gillon,  p.  8  and  9.  BeU's  Election  Law,  42, 
43. 

(6)  Ersk.  b.  2,  tit.  3,  §  45.     Stair,  b.  2,  tit.  3,  §  44. 

(c)  Ersk.  Prin.  b.  2,  tit.  3,  n.  23. 
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heir  named  in  the  investiture.  But  he  was  afterwards 
obliged  to  receive  creditors,  appraisers,  or  adjudgers, 
and  the  purchasers  of  bankrupt's  estate,  upon  payment 
of  a  year's  rent ;  (a)  and  subsequently  the  legislature,  (6) 
regarding  vassals  as  proprietors,  and  not  merely  as  bene- 
ficiaries, directed  superiors  to  enter  all  singular  suc- 
cessors who  should  obtain  from  the  vassal  a  disposition 
containing  procuratory  of  resignation,  on  receiving 
the  fees  or  casualties,  to  which  the  law  entitles  them, 
on  the  vassal's  entry,  i.  c.  a  year's  rent. 

Dispositions,  to  be  holden  of  the  disponer,  are  trans- 
missions only  of  the  property,  and  the  superiority  re- 
mains unafiected.  They  do  not  necessarily  require  con- 
firmation by  the  grantor's  superior,  because  his  vassal 
continues  the  same,  notwithstanding  the  subaltern  rights 
granted  to  the  sub-vassal ;  but,  as  the  sub-vassal's  pro- 
perty is  exposed  to  all  the  casualties  falling  by  his  im- 
mediate superior,  where  confirmation  is  not  obtained  it 
is  usually  applied  for,  and  when  granted,  it  secures 
against  all  such  casualties  as  entirely  carry  off  or  ex 
haust  the  property,  e.  g.  forfeiture,  recognition,  &c. 

Dispositions  to  be  holden  of  the  grantor's  superior 
may  be  perfected  either  by  confirmation  or  resignation  ; 
and  therefore  they  generally  contain  both  precept  of 
seisin  and  procuratory  of  resignation.  When  the  re- 
ceiver is  to  complete  his  right  in  the  first  mode,  he 
takes  seisin  upon  the  precept ;  but  such  seisin  is  inef- 
fectual without  the  superior's  confirmation;  for  the 
disponee  cannot  be  deemed  a  vassal  till  the  superior 
receive  him  as  such,  or  confirm  the  holding.  The  con- 
firmation is  written  in  a  separate  charter,  in  which  the 
superior  recites,  at  full  length,  the  charter  confirmed, 
and  then  subjoins  his  own  confirmation  or  ratification  of 
it.     According  to  the  usual  style  in  the  transmission  of 

(a)  1469,  c.  37.  1672,  c.  IQ.  1681,  c.  17.  1690,  c.  20. 
(6)  20  Geo.  2,  c.  50,  $  12. 
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lands,  the  disposition  contains  an  obligation  and  precept 
of  infeftment,  both  a  me  and  de  me^  in  the  option  of  the 
disponee ;  upon  which,  if  seisin  be  taken  indefinitely,  it 
is  construed  in  favour  of  the  disponee,  to  be  base  infeft- 
ment,  because  a  public  right  is  null  without  confirma- 
tion .  B  ut  if  the  receiver  afterwards  obtain  the  superior's 
confirmation,  it  is  considered  as  if  it  had  been  from  the 
beginning  a  public  right,  (a) 

Although  the  superior's  confirmation  renders  the 
public  act  valid  from  its  date,  yet  if  any  mid-impe* 
diment  intervene  between  that  period  and  the  con- 
firmation, to  prevent  the  two  from  being  conjoined,  e.g. 
if  the  grantor  of  a  public  right  should  afterwards  grant 
a  base  right  to  another,  upon  which  seisin  is  taken  before 
the  superior's  confirmation  of  the  first,  the  confirmation 
will  have  efiect  only  from  its  own  date ;  and  conse- 
quently, the  base  right  first  completed  will  carry  the 
property  of  the  lands  preferably  to  the  public  right.  (6) 

Resignation  is  that  form  of  law  by  which  a  vassal  sur- 
renders his  feu  to  his  superior ;  and  it  is  either  ad  per- 
petaam  remaneniiam,  or  in  favarem.  In  resignations  ad 
remanentiam,  where  the  feu  is  resigned  to  the  effect 
that  it  may  remain  with  the  superior,  the  superior,  who 
before  had  the  superiority,  acquires  by  the  resignation 
the  property  also  of  the  lands  resigned.  As  his  in- 
feftment  of  the  land  still  subsisted,  notwithstanding 
the  right  by  which  he  had  given  his  vassal  the  pro- 
perty, upon  the  vassal's  resignation,  the  superior's 
right  of  property  revives,  and  is  consolidated  with  the 
superiority  without  the  necessity  of  a  new  infeftment.  (c) 
The  property  returns  by  this  resignation  to  the  superior, 
with  all  the  burdens  charged  upon  it  by  the  vassal, 
which  could  have  affected  any  singular  successor,  as 
feus,  tacks,  rights  of  annualrent,  &c. ;  for  the  superior's 

(a)  July  15th,  1680,  Bishop  of  Aberdeen. 

(b)  Stair,  b.  2,  tit  3,  §  28. 

(c)  Ersk.  b.  2,  tit.  7,  S  16,  19. 
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acceptance  of  the  resignation  from  the  vassal  implies  a 
confirmation  of  them,  (a) 

The  omission  of  the  act  of  1617  for  registering  of  real 
rights  to  require  that  these  resignations  should  be  re- 
corded is  supplied  by  the  act  1669,  c.  3. 

Resignations  infavorem  are  made,  not  with  an  inten- 
tion that  the  property  resigned  should  remain  with  the 
superior,  but  that  it  should  be  again  given  by  him,  in 
favour  of  the  resigner  himself,  or  of  a  third  party. 
They  have  not,  therefore,  the  eflTect,  like  resignations 
ad  remanentiamy  of  divesting  the  resigner ;  for  the  sur- 
render is  not  attended  with  any  purpose,  or  catiM  habUis 
of  transferring  the  property  to  the  superior,  but  is  only 
used  as  a  step  to  convey  it  to  another ;  consequently  the 
fee  remains  in  the  resigner,  till  the  person  in  whose 
favour  the  resignation  is  made,  obtains  his  right  from 
the  superior  perfected  by  seisin,  (b) 

Resignations  infavorem  being  considered  only  incom- 
plete personal  deeds,  the  law  made  no  provision  for 
recording  them.  Hence,  the  first  seisin  on  a  second 
resignation  is  preferable  to  the  last  seisin  upon  the  first 
resignation,  (c) 

In  all  resignations,  the  vassal  surrenders  the  lands 
by  giving  the  symbol  of  staff  and  baton  on  his  knee  to 
the  superior,  who,  in  the  case  of  a  resignation  in  fa- 
vorem^  immediately  delivers  it  to  the  disponee.  Upon 
this  fact,  a  notarial  instrument  is  extended,  which 
completes  the  act  of  resignation.  A  pen  is  in  practice 
used  for  a  staff  in  the  ceremony  of  resigning,  {d) 

Resignation  may  be  made  either  by  the  vassal  him- 
self, proprOs  manibusy  or  by  his  procurator,  in  virtue  of 
the  procuratory,  or  power  to  resiga  contained  in  the 
disposition.  If  the  vassal  resign  ad  remanentiam  pro- 
priis  manibvLSy  he  himself,  as  well  as  the  notary,  must 
sign  the  instrument,  (e) 

(a)  Enk.  Inst.  b.  2,  tit.  1,  §  19.  (&)  lb.  $  22. 

(c)  lb.  5  23.  (rf)  lb  (e)  lb. 
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By  statute  1594,  c.  214,  the  necessity  of  producing 
procuratories,  or  instruments  of  resignation,  or  precepts 
of  seisin,  is  dispensed  with,  where  the  rights  and  infeft- 
ments  themselves  have  taken  effect  by  possession,  for 
forty  years  together,  (a) 

Every  obligation  relating  to  heritable  rights  must  be 
in  writing,  whether  the  obligation  arises  from  the  con- 
tract of  sale  in  consideration  of  a  price  to  be  paid,  or 
whether  the  heritable  right  is  only  temporary,  as  in  a 
lease,  which,  when  constituted  without  writing,  has  no 
force  but  for  one  year.  (4) 

No  verbal  agreement  in  relation  to  heritage  is  bind- 
ing, although  it  should  be  referred  to  the  oath  of  the 
party  himself,  that  he  had  assented  to  it ;  for  so  long  as 
writing  is  not  adhibited,  both  parties  are  considered  to 
have  a  right  of  receding,  (c) 

Where  an  agreement  concerning  heritage  is  executed 
in  the  form  of  mutual  missives,  both  missives  must  be 
probative ;  otherwise  either  party  may  resile,  as  in  the 
case  of  an  incomplete  minute  or  contract,  {d) 

At  the  period  when  writing  was  little  used,  deeds 
were  not  subscribed  by  the  grantor ;  but  the  appending 
of  his  seal  to  them  was  a  full  proof  of  his  consent,  with- 
out subscription,  (e) 

Notwithstanding  the  frequent  practice  of  calling  wit- 
nesses to  attest  the  writing,  yet  this  solemnity  was  not 
essential.  (/) 

To  prevent  the  frauds  which  were  practised  by  coun- 
terfeiting seals,  and  appending  the  seal  of  a  party,  after 
his  death,  to  false  deeds,  it  was  enacted  by  act  1540, 

(a)  Erakine,  b.  2>  tit  7»  §  12. 

(6)  Durie,  July  15th,  1637,  Skeen,  Diet.  p.  8401.  Dime,  July  l6t&, 
1636,  Keith,  Diet,  p.  8400.     Ersk.  b.  2,  tit.  6,  §  24,  30. 

(c)  Fac.  Coll.  May  22nd,  1790,  Macfarlane,  Diet.  p.  8459. 

id)  Stair,  b.  1,  tit.  10,  §  3  and  9.  Folton,  Feb.  26th,  1761,  Diet 
p.  8446.     Fac.  ColL  Jan.  23rd,  1794,  Barron,  Diet.  p.  8463. 

(e)  Reg.  Maj.  1.  3,  e.  8.     Ersk.  b.  3,  tit  2,  §  7. 

(/)  Durie,  Mareh  llth,  1630,  Town  of  Edinburgh,  Diet  p.  14,500. 
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c.  1 17,  that  no  faith  should  be  given  to  any  writing 
under  a  seal,  without  the  subscription  of  him  who  owned 
it,  and  witnesses,  and  if  the  grantor  could  not  write,  a 
notary  was  to  subscribe  for  him.  The  sealing  of  deeds 
still  continued  necessary.  It  was  expressly  required  as 
a  solemnity,  by  the  act  1579,  c.  80,  nor  did  it  fall  into 
disuse  until  the  act  of  1584,  c.  4. 

By  the  act  1579,  c.  80,  it  was  required  that  all  deeds 
importing  heritable  titles,  or  other  obligations  of  great 
importance,  should  be  subscribed  or  sealed  by  the 
grantor,  if  he  could  subscribe,  or  otherwise  by  two 
notaries,  before  four  witnesses,  denominated  by  their 
dwelling-house«),  or  by  some  other  distinguishing  cha- 
racters. The  two  notaries  must  sign,  unico  contextUy  at 
the  same  time  and  place,  (a)  All  the  four  witnesses 
must  attest  the  subscription  of  both  notaries,  (b)  The 
attestation  by  the  notaries  must  express  this  special 
fact,  (c) 

If  the  person  executing  the  deed  be  blind,  it  ought  to 
be  read  to  the  grantor  at  the  time  and  in  the  presence  of 
notaries  and  witnesses ;  (d)  but  it  is  not  necessary  that 
the  notarial  docket  should  attest  this  fact,  (e) 

A  blind  man,  able  to  subscribe  his  name  de  factOj  is 
not  in  law  excluded  from  doing  so ;  nor  is  it  either 
necessary  or  proper,  according  to  the  true  intent  and 
meaning  of  the  statute,  that  he  should  have  recourse  to 
notaries. 

The  execution  of  an  instrument  by  a  blind  person 
was  the  subject  of  great  consideration  in  the  case  of  the 
Earl  of  Fife,  in  the  Court  of  Sessions,  and  afterwards 
on  appeal.  (/)  It  was  decided  by  the  House  of  Lords,  {g) 

(a)  CW,  March  2l8t,  1633,  Diet.  16,833. 

(6)  Andenon,  Dec.  24th,  1709,  Diet  1 6,840.  Dec.  27th,  171 1,  Diet.  16,841 . 

(e)  June  18tl^  1745,  Biirel,  Diet  16,846. 

(fi)  Roes,  July  3rd,  1792,  Diet.  16,853. 

(e)  Dec.  2nd,  1794,  Yorkstoun,  Diet.  16,856. 

(/)  Earl  of  Fife,  Nov.  30th,  1819,  Fac.  Coll. 

ig)  July  17th,  1823. 
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^^  That  under  the  circumstances  of  this  case,  notwith- 
standing the  defect  in  sight  of  the  Earl  of  Fife,  proved 
upon  the  issues  formerly  tried  in  this  cause,  the  signa- 
ture of  the  instruments  in  question  by  notaries  was  not 
required  by  the  statute  of  1579,  and  that  the  signature  of 
the  Earl  of  Fife  was  the  proper  signature  to  give  effect 
to  those  instruments  according  to  the  true  intent  and 
meaning  of  the  statute.     That  the  signature  of  the  Earl 
of  Fife  appearing  on  the  face  of  the  said  instruments, 
and  the  instruments  being  apparently  attested  by  two 
witnesses,  the  instruments  apparently  so  signed  and  at- 
tested are,  in  law^  probative  deeds ;  and  that  to  impeach 
such  instruments  as  probative  deeds  of  the  Earl  of  Fife, 
the  party  challenging  the  deeds  was  bound  to  prove  that 
the  witnesses,  or  one  of  them,  did  not  see  the  Earl  of 
Fife  subscribe  the  said  instruments  respectively,  or  hear 
him  acknowledge  his  subscription  thereto.    That  to  im- 
peach the  said  instruments  respectively,  though  in  law 
probative  instruments,  as  the  deeds  of  the  Earl  of  Fife, 
on  the  ground  that  the  Earl  did  not  know  the  contents 
of  such  instruments  respectively,  when  he  subscribed  the 
same  respectively,  and  that  therefore  the  same  were  not 
respectively  the  deeds  of  the  Earl  of  Fife,  the  pursuer 
was  bound  to  prove  that  the  Earl  did  not  know  the  con- 
tents of  such  instruments  respectively.     That  il  is  not  a 
solemnity  required  bylaw  that  the  said  instruments  respect- 
ively should  have  been  read  over  to  the  Earl  of  Fife,  at  the 
times  of  the  execution  thereof  respectively,  or  at  any 
other  time  or  times ;  and  that  if  such  instruments  re- 
spectively were  duly  executed  and  attested  by  the  Earl, 
and  in  law  probative  instruments,  the  knowledge  of  the 
Earl  of  the  contents  thereof  respectively  must  be  presumed 
untU  the  contrary  should  be  shown.     But  that  proof  that 
the  said  instruments  respectively  were  not  read  over  to 
the  Earl  of  Fife  at  the  time  of  the  execution  thereof, 
is  evidence  to  be  received  that  he  did  not  know  the  con- 
tents of  such  instruments  respectively,  but  that  such 
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evidence  is  not  conclusive  evidence  that  he  did  not  know 
the  contents  of  such  instruments  respectively,  inasmuch 
as  his  knowledge  of  the  contents  of  such  instruments 
may  be  proved  by  other  evidence,  from  which  such 
knowledge  may  be  inferred,  &c.,  &c."  (a) 

It  was  objected  to  a  writ  attested  by  notaries,  that 
they  had  not  subscribed  their  attestations,  but  it  was 
held  to  be  sufficient  that  their  names  were  at  length  in 
the  attestation  in  their  own  hand-writing,  (b) 

Where  two  parties  execute  a  deed,  and  one  subscribes 
it  himself,  and  two  notaries  subscribe  for  the  other,  if  it 
be  done  unico  contextu^  there  is  no  occasion  for  separate 
witnesses,  the  witnesses  having  signed  at  the  side,  and 
not  above  the  notaries'  docquet.  (c) 

By  obligations  oi  great  importance^  in  the  act  of  1579, 
c.  80,  are  understood  obligations  granted  for  a  sum  or 
subject  exceeding  in  value  £100  Scots,  {d) 

A  deed  which  creates  no  new  obligation  on  the  grantor, 
but  is  merely  in  corroboration  or  satisfaction  of  a  former 
obligation,  is  not  deemed  a  writing  of  importance,  al- 
though the  first  obligation  should  have  exceeded  that 
sum.  (e)  The  importance  of  the  deed  is  determined, 
with  reference  to  the  debtor  who  incurs  the  obligation. 
The  deed  by  which  he  has  obliged  himself  to  pay  a  sum 
exceeding  £100  to  several  of  his  creditors,  falls  under 
the  act,  although  none  of  those  creditors  should  be  en- 
titled to  so  high  a  sum.  (/) 

Since  the  act  of  1579,  witnesses  have  been  seldom 
called  to  obligations  for  less  than  £100. 

By  the  act  of  1593,  c.  175,  all  original  charters,  con- 
tracts, and  others  whatever,  which  do  not  mention  the 

(a)  Ersk.  b.  3,  tit.  2,  §  9,  note  42. 

(jb)  2  Fol.  Diet.  536.      Cullen,  Dec.  1731,  Diet.  16,842.      Ersk.  b.  3, 

tit  2,  §  9. 
(c)  Hardie,  6th  Dec.  1810,  Fac.  Coll. 
(i)  Erak,  b.  3,  tit.  2,  §  10. 
(e)  Goaf.  Dec.  13th,  1671»  Jack,  Diet.  p.  12,975. 
(/)  DirL  135,  Anderson,  Jan.  I6th,  1668,  Diet.  16,836. 
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name,  dwelling  place,  and  other  denomination  of  the 
writer,  are  declared  null.  But  notwithstanding  the 
copulative  '*and"  in  the  statute,  a  deed  is  considered 
valid,  if  the  writer  be  designated  by  his  dwelling  place, 
although  he  be  not  also  distinguished  by  a  more 
special  designation  from  others  of  that  name  residing  in 
the  same  parish,  (a) 

The  Act  of  1681,  c.  5,  enacts  that  no  witness,  though 
inserted  in  the  deed,  shall  be  received  as  evidence,  if 
he  did  not  also  subscribe  as  witness. 

The  words  in  the  act,  requiring  the  designations  of 
the  writer  and  witnesses,  are  limited  to  wriimgs  of  t«- 
partancey  and  do  not  extend  to  deeds  of  lesser  moment ; 
which,  by  the  practice  prior  to  the  act  of  1681,  required 
neither  writer  nor  witnesses.  The  same  statute  enacts 
that  no  person  shall  sign  as  a  witness  to  the  sub- 
scription of  any  party,  unless  he  knew  him  when  he 
subscribed,  and  either  saw  him  sign,  or  heard  him  give 
warrant  to  the  notary  to  sign  for  him ;  or  at  least,  unless 
he  heard  him  acknowledge  the  subscription  to  be  his.  (b) 

The  act  of  1681  does  not  require,  in  point  of  solem- 
nity, that  the  instrumentary  witnesses  should  subscribe 
in  the  presence  of  the  grantor,  or  that  they  should  not 
lose  sight  of  the  deed  in  the  interval  betwixt  his  and 
their  own  subscription,  (c) 

Where  the  party  does  not  subscribe  till  after  the  sub- 
scription of  the  instrumentary  witnesses,  and  not  in  their 
presence,  the  deed  is  not  valid,  (d)  The  instrumentary 
witnesses  may  be  examined  as  to  the  fact  of  their  having 
seen  the  grantor  subscribe,  or  heard  him  acknowledge 
his  subscription,  (e)      When,  however,   a  deed  is  re- 

(a)  Forbes,  Feb.  I5th,  1706,  Duncan,  Diet  p.  16,914. 

(6)  Erak.  b.  3,  tit.  2,  §  12,  et  seq. ;  b.  4,  tit.  2,  §  29*  in  note;  b.  3,  tit.  3, 
§38. 

(c)  Fac.  Coll.  Frank,  March  3rd,  1795.  Diet.  p.  16,824. 

(4)  Ersk.  b.  3,  tit.  2,  §  18,  note  47. 

(e)  lb.  Fac.  CoU.  Frank,  July  9th,  1793,  Diet.  p.  1 6,822,  and  Mardi  3rd, 
1795,  supr.    Fac.  Coll.  Swany,  Dec.  12th,  1807,  Diet.  v.  Writ,  App.  n.  7- 
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gularly  executed  exfade^  it  will  be  sustained,  notwith- 
standing one  of  the  instrumentary  witnesses,  when  ex- 
amined ex  intervallo,  depones  that  he  did  not  see  the 
grantor  subscribe,  or  hear  him  acknowledge  his  sub- 
scription, (a)  Even  where  both  witnesses  concur  to 
this  effect,  it  would  still  appear  not  to  be  conclusive 
against  the  deed,  it  being  competent  to  redargue  their 
parol  testimony,  and  to  support  the  presumption  of  law 
founded  on  their  subscriptions  by  other  evidence,  (ft) 

It  is  not  necessary  that  a  deed  be  subscribed  by  the 
witnesses  at  one  and  the  same  time,  (c) 

The  court  reduced  a  disposition,  which  was  entirely 
silent  as  to  who  was  the  writer,  though  there  was  ground 
for  presuming  who  the  person  was  from  the  terms  of  the 
testing  clause,  (d) 

It  seems  to  be  no  objection,  that  the  subscribing 
witnesses  are  not  specially  said  to  be  witnesses  in  the 
body  of  the  testing  clause,  provided  their  designations 
be  otherwise  complete,  and  that  they  adject  the  word 
**  witness"  to  their  respective  subscriptions,  (e) 

Instruments  of  seisin,  though  of  the  most  extensive 
land  estates,  are,  by  the  act  of  1584,  c.  4,  declared  valid 
if  signed  by  one  notary,  with  a  reasonable  number  of 
witnesses,  notwithstanding  the  act  of  1579  had  required 
two  notaries  to  all  obligations  of  importance.  This 
distinction  is  justified  by  the  fact  that  the  superior, 
before  he  gave  seisin,  had  virtually  bound  himself  to  it, 
by  signing  the  charter  or  precept ;  the  subsequent 
seisin  was  no  more  than  the  performance  of  a  previous 


(a)  Fac.  Coll.  Sibbald,  Jan.  18th,  1776,  Diet.  p.  16,906.  Frank,  March 
3rd,  1795>  8upr. 

(6)  Richardson,  Feb.  28th,  1811,  Fac.  Coll.  Condie,  June  26th,  1823, 
S.  and  D.    Ersk.  b.  3,  tit.  2,  §  13,  note. 

(c)  Robertson,  Dec.  Ist,  1823,  S.  and  D.    Ersk.  ib. 

(d)  Lockhart,  Feb.  I6th,  1815,  Fac.  CoU. 

(e)  C.  Home,  Doig,  Jan.  9th,  1741,  Diet.  p.  16,900.  Wemyss,  June  5th, 
1821,  S.  and  D.  Stewart,  March  2nd,  1815,  Fac.  Coll.  Bank  of  Scotland, 
Feb.  17th,  1790,  Diet.  16,909. 

B  B  B  2 
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obligation.  The  words  of  the  act  of  1584,  wUkam- 
sanable  number  ofwitnessesj  are,  in  practice,  understood 
of  two,  which  is  deemed  a  sufficient  number  for  every 
deed  that  can  be  executed  by  one  notary.  This  enact- 
ment of  the  statute  of  1684  relating  to  seisins,  bas 
been,  from  the  parity  of  reason,  extended  by  custom  to 
instraments  of  resignation.  That  clause  of  the  act  of 
1681,  c.  6,  which  requires  witnesses  to  subscribe  their 
attestations,  and  their  names  and  designations  to  be  in- 
serted in  the  body  of  the  deed,  expressly  comprehends 
instruments  of  seisin,  of  resignation  ad  remanentiam^  of  in- 
timationof  assignations,  translations  and  retrocessions. (a) 

By  the  act  of  1686,  c.  17,  seisins  are  allowed  to  be 
written  bookwise,  provided  the  notary  and  witnesses 
sign  each  leaf,  and  the  notary  mentions  in  his  at- 
testation the  number  of  leaves  of  which  the  seisin  con- 
sisted. (A) 

The  acts  of  1579,  1593,  and  1681,  expressly  declare 
that  all  deeds  which  are  destitute  of  the  solemnities 
thereby  required,  shall  bear  no  faith  in  judgment;  or 
that  they  shall  be  null,  and  not  suppUable  by  any  m- 
descendence.  They  cannot,  therefore,  produce  an  action 
against  the  grantor,  or  be  pleaded  as  evidence  before 
any  court  to  his  prejudice.  It  has  been  decided, 
that  they  cannot  be  supported,  even  by  the  most  preg- 
nant proof  that  could  be  oflfered  in  their  favour,  (c)  nor 
even  by  referring  the  verity  of  the  subscription  and  the 
subsistence  of  the  debt,  to  the  oath  of  the  grantor's  re- 
presentative. ((0  But  by  other  decisions,  a  condes- 
cendence has  been  admitted  for  supplying  the  defect  of 

{a)  Bishop  of  Aberdeen,  Diet.  p.  3011.    Erak.  b.  3,  tit.  8,  §  15. 

(6)  Lindsay  Carnegie,  Act  of  Sederunt,  Jan.  17th,  1765.  Fac.  Cott.  1. 8» 
aark  V.  Wardel,  Feb.  7th,  1752,  Diet.  p.  14,333,  and  App.  we  Sasine, 
n.  1.    Kirkham,  May  2nd.  1822,  S.  and  B.    Ersk.  ib.  note  60. 

CC)  Fount.  Nov.  2l8t,  1704,  Kirkpatrick,  Diet.  p.  12,061.     JaiL^etn, 

1738,  Low,  Diet.  p.  16.899.  . 

(d)  Forbes,  Jan.  4th,  1710,  Logic,  Diet.  p.  17,026.   Smith,  &c.  Jan.  25ui, 

1821,  Fac.  Coll. 
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the  deed,  not  only  where  the  witnesses  to  a  party's  sub- 
scription have  not  been  designated;  but  even  where 
the  writer's  name  and  designation  were  omitted,  though 
that  is  declared  a  nullity  in  the  most  express  words  by 
the  act  of  1693.  (a) 


SECTION  III. 

CONVEYANCES  OF  ESTATES  AND  INTERESTS  IN  PROPERTY 
ACCORDING  TO  THE  LAW  OF  ENGLAND. 

Conveyances  deriving  their  effect  from  the  common  law  and  statute  of  uses. 
— Livery  of  seisin. — Feofiinent>  what  the  subject  of. — How  it  takes  effect. 
— Grant. — Gift. —  Lease. — Exchange. — Release,  different  species  of. — 
Confirmation. — Surrender. — Assignment.  —  Defeasance.  —  Covenant  to 
stand  seised. — Bargain  and  sale. — Lease  and  release. 

The  complicated  and  verbose  instrumentSy  by  which 
the  transfer  of  real  property  is  effected  by  the  law  of 
England,  presents  a  striking  contrast  to  the  simple  and 
concise  forms  adopted  by  the  civil  law,  and  the  codes  of 
Spain  and  France. 

They  have  been  distinguished  as  conveyances  by  force 
of  the  common  law^  and  as  conveyances  under  the 
statute  of  uses. 

It  was  a  rule  of  the  common  law  that  land  could  only 
pass  by  delivery  of  the  possession,  or  seisin^  as  it  is  tech- 
nically called.  This  was  accompanied  by  a  feoffment, 
of  which  the  livery  of  seisin  was  the  essential  part,  the 


(a)  Stair,  Dec.  5th,  1665,  Cunningham,  Diet.  p.  17>019.  Dirl.  343, 
Feb.  22nd,  1676,  Ogilvie  against  Buckie,  Diet.  p.  16,860.  Fount.  Feb. 
2nd,  iVlO,  Maxwell,  Diet.  p.  17,027.    Erskine,  b.  3,  tit.  2, 
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tenant  for  life  accepting  it  on  behalf  both  of  himself  and 
those  in  remainder,  while  the  deed  only  authenticated 
the  transaction,  (a) 

k  feoffment  is  defined  to  be,  a  conveyance  of  corporeal 
hereditaments  from  one  person  or  body  corporate  to 
another  by  delivery  of  possession,  which  may  be  either 
upon  or  in  view  of  the  hereditaments  conveyed,  (i) 

It  is  essential  to  its  completion  that  the  seim  be 
passed,  (c)  It  can  only  be  adopted,  therefore,  in  cases 
where  the  seisin  may  be  and  is  to  be  conveyed,  as  in  the 
transfer  of  estates  of  freehold  in  possession,  (d)  Hence, 
if  a  stranger  make  a  feofiinent  against  the  will  of  the 
person  who  has  the  possession,  the  feoffment  wUl  be 
void,  for  the  possession  of  a  tenant  for  years,  or  even  at 
will,  continues  the  seisin  of  the  freeholder.  But  with 
the  consent  of  the  person  in  possession,  a  feoffment  may 
be  made  although  that  person  retains  the  possession, 
except  that,  if  tenant  for  life  be  in  possession,  the  re- 
mainder-man or  reversioner  cannot  make  lively  even 
with  his  consent  while  he  retains  the  possession,  since  li- 
very, if  effectual,  would  be  a  disseisin. 

Chattel  interests  in  land  cannot  be  conveyed,  (e) 
though  they  may  be  created,  by  feoffment,  as  a  feoffinent 
may  be  made  to  A.  for  years  with  remainders  over,  and 
in  that  case  the  livery  must  be  to  the  termor.  (/) 

The  ceremony  of  giving  the  feoffee  seisin  of  the  lands 
is  called  livery  of  seisin.  Formerly,  livery  of  seisin 
would  have  conveyed  the  lands  without  any  deed,  but 
now  a  deed  is  required  by  the  statute  of  frauds,  (g) 

The  inconvenience  of  giving  livery  when  the  feoffor 
resides  at  a  distance  may  be  prevented  by  executing  a 

(a)  Humphreys  on  Real  Prop.  p.  10. 

(b)  Co.  litt.  49,  a.    Com.  Dig.  Feofiinent. 

(c)  2  BL  Comm.  310.    Sheph.  203.    Co.  litt.  271,  b.  n.  1. 

(d)  Co.  Liu.  9,  49,  a.     Buckler's  case,  2  Rep.  56.     2  Sand.  Us.  4. 
Gilb.  Ten.  by  Watk.  n.  29. 

(e)  Read  and  Morpeth  v.  Errington,  Cro.  Eliz.  322. 

(/)  litt.  §  60.    Co.  litt.  49,  a,  (p)  29  Car.  2,  c.  3. 
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power  of  attorney,  unless  he  is  an  infisuit.  The  latter 
cannot  appoint  an  attorney  to  make  livery.  Aggregate 
corporations  must  always  make  attornies  under  their 
common  seal  as  well  to  deliver,  as  to  receive,  seisin. 

The  livery  of  seisin,  it  is  said,  will  correct  the  charter 
of  feoffment,  as  where  the  feoffment  is  in  fee,  and  the  li- 
very for  life,  the  feoffee  is  entitled  for  life  only,  (a)  Livery 
of  seisin,  though  not  indorsed  on  the  deed,  is  presumed 
after  a  long  possession,  (as  for  twenty  years,)  consistent 
with  the  feoffment,  (b)  Equity  will  supply  even  the 
want  of  livery  of  seisin,  where  there  has  been  a  sufficient 
consideration,  (c) 

The  ceremony  of  delivering  possession  is  by  deliver- 
ing the  key  of  the  door  or  a  piece  of  the  soil  to  the  feoffee 
in  the  presence  of  any  number  of  witnesses,  saying  to 
the  following  purport,  "  I  hereby  deliver  unto  the  feoffee 
named  in  this  indenture  the  hereditaments  therein  com- 
prised to  the  use  of  him  and  his  heirs,  or  to,  for,  and 
upon  the  uses,  trusts,  intents,  and  purposes  in  this  inden- 
ture expressed,  in  pursuance  and  according  to  the  true 
intent  of  the  same  indenture."  A  memorandum  of  tkis 
livery  of  seisin  is  then  indorsed  on  the  deed,  and  signed 
by  at  least  two  of  the  witnesses  present  at  the  livery,  (rf) 

In  conveyances  by  corporations,  conveyances  of  gavel- 
kind lands,  and  in  other  special  cases,  it  is  the  most 
proper,  if  not  the  only  effectual,  means  of  transfer. 
Though  feofiments  are  termed  common  law  conveyances, 
yet  limitations  under  them  may  operate  under  the  statute 
of  uses.  So  far  as  they  convey  the  land  to,  or  to  the 
use  of,  the  feoffee,  they  operate  merely  as  common  law 
conveyances ;  but  when  the  use  is  declared  to  a  third 

(a)  Co.  litt  222,  b. 

(fi)  Jackson  y.  Jackson,  Fits^.  146.  1  Vem.  196.  Rees  d.  Chamber- 
lain ▼.  lioyd,  Wightw.  123.  Doe  d.  Wilkins  ▼.  Cleveland,  9  Barn,  and 
Cress.  864. 

(c)  Thompson  ▼.  Atfield,  1  Vem.  40.  Fitzg.  147.  Finch,  28.  Com. 
Dig.  Feoffinent,  B.     4  Cm.  Dig.  52. 

id)  See  2  Wilde's  Supp.  499. 
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person^  then  by  the  operation  of  the  statute  the  posses- 
sion, previously  transferred  to  the  feoflTee  by  the  ope- 
ration of  these  conveyances  at  common  law,  is  divested 
from  him,  and  vested  in  the  cestuique  use  by  the 
statute,  (a) 

An  estate  created  by  feoffment  cannot  be  made  to  com- 
mence in  future^  unless  by  way  of  remainder,  (ft) 

No  precise  words  are  requisite  to  a  feoffment,  (c)  as  if 
a  man  by  deed  bargains  and  sells  land  to  A.  and  his 
heirs,  and  livery  be  made,  it  is  a  feoffment. 

An  assurance  for  the  transfer  of  reversions,  remain- 
ders, or  equitable  interests,  {d)  in  the  form  and  with  the 
ceremonies  of  a  feoffment,  will  operate  as  a  grant,  (e) 

A  feoffment  may  also  enure  as  a  surrender,  as  where 
a  tenant  for  life  made  a  feoffment  with  warranty,  to  him 
next  in  remainder  for  life,  it  was  a  surrender,  and  not  a 
forfeiture,  {f) 

A  clause  of  warranty  is  usually  added  to  a  feoffment, 
but  it  is  preferable  to  insert  a  covenant  by  the  feoffor 
"  for  himself,  his  heirs,  executors,  and  administrators," 
as  the  waiTanty  only  binds  the  heirs  having  assets,  {g) 

A  grant  is  the  conveyance  of  things  not  in  possession, 
as  reversions  and  remainders,  and  incorporeal  heredita- 
ments, as  rents,  advowsons,  &c.,  of  which  no  livery  can 
be  given.  The  term  grant  is  generally  applied  to  con- 
veyances by  feoffment,  fine,  recovery,  lease  and  release, 
bargain  and  sale,  and  covenant  to  stand  seised.  But 
the  simple  grant  at  common  law  is  complete  without  any 
of  the  ceremonies  peculiar  to  the  above  conveyances. 
It  does  not  require  enrolment,  nor  a  prior  lease  for  years, 
nor  the  consideration  necessary  to  establish  a  covenant 

(a)  Co.  Litt  272  a,  n.  by  Butl. 

(&)  4  Cm.  Dig.  52.  litt.  §  60.  Norris  ▼.  Trist,  2  Mod.  78.  Fkveman  ▼. 
West,  2  Wils.  166. 

(c)  2  Roll.  Abr.  2.  {(i)  I  Prest.  Abs.  296. 

(c)  Watk.  by  Prest.  162. 

(/)  Bredon's  case,  1  Rep.  77.    Co.  Litt.  41,  b.  42,  a. 

{g)  2  Bl  Comm.  300.    Gilb.  Ten.  133,  and  n.  54,  by  Watk. 
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to  Stand  seised  to  uses.  Livery  of  seisin  is  altogether 
inapplicable  to  it,  nor  is  it  matter  of  record,  (a) 

As  livery  of  seisin,  being  a  matter  of  notoriety,  could 
not  be  made  of  incorporeal  hereditaments,  interests,  or 
rights,  the  law,  even  before  the  statute  of  frauds,  re- 
quired the  transfer  of  them  to  be  in  writing  under  seal. 

Formerly  the  attornment  of  the  immediate  tenants  in 
possession  was  necessary  to  the  perfection  of  some  con- 
veyances, and  grants  of  things  that  lie  in  grant  and  not 
in  livery,  (ft) 

But  now  by  statute  all  grants  or  conveyances  of  any 
manors  or  rents,  or  of  reversions  or  remainders,  are  effec- 
tual without  the  attornment  of  the  tenants,  (c) 

Though  the  technical  words,  of  a  grant  are  **  given 
and  granted,"  yet  any  other  words,  that  show  the  inten- 
tion of  the  parties,  will  have  the  same  effect,  (c?)  as  the 
words  "  limit  and  appoint,  bargain  and  sell."  (e) 

A  grant  differs  from  a  feoffment,  as  it  only  operates  on 
the  estate  of  the  grantor,  and  will  pass  no  more  than 
the  grantor  is  by  law  enabled  to  convej". 

The  form  of  a  gi*ant  varies  very  little  from  a  release 
or  assignment,  and  the  covenants  for  title  are  usually  the 
same,  as  in  other  transfers  of  property,  which  would  pass 
under  a  release  of  freehold,  or  an  assignment  of  chattel 
interests. 

A  g^t  is  properly  a  voluntary  conveyance,  that  is,  a 
conveyance  not  founded  on  the  consideration  of  money 
or  bloqd. 

It  can  hardly  be  considered  as  a  species  of  conveyance, 
and  is  rather  the  motive  of  the  conveyance  which  gives 
denomination  to  the  assurance,  for  a  feoffment  or  grant 
are  equally  gifts  when  they  are  gratuitous. 


(a)  2  Sand.  Uses,  25.  (&)  Shep.  Touch.  2S3. 

(c)  11  Geo.  2,  c.  19,  §  11. 

(d)  Holms  7.  Seller,  3  Lev.  305.    2  Sand.  Uses,  39. 

(e)  Shove  v.  Pincke,    5  T.  R.  124,  310.      Roe  v.  Tranmer,  2  Wilt. 
75.    WiUes,  682.    Benicombe  v.  Parker,  1  Leo.  25.    Noy,  66. 
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Originally,  feoflfments  were  cooflidered  as  gifts.  The 
term  gift  now,  however,  is  generally  appropriated  to  the 
creation  of  an  estate  tailj  whether  that  estate  arises  from 
a  mere  gratuitous  donation,  or  a  consideration  is  paid 
for  it  Hence  the  person  creating  an  estate  tail,  is  de- 
nominated the  danor^  and  the  person  taking  it,  the 
donee  ;  hence  the  issue  of  a  tenant  in  tail  is  said  to  take 
per  formam  doni. 

A  lease  is  a  contract  for  the  possession  and  profits  of 
lands  and  tenements  on  the  one  side,  and  a  recompense 
of  rent  or  other  income  on  the  other.  Or  it  may  be 
termed  a  conveyance  of  lands  and  tenements  to  a  person 
for  life,  for  years,  or  at  will,  in  consideration  of  a  return 
of  rent  or  other  recompense,  (a) 

A  lease  for  life  is  a  freehold  interest,  and  unless 
created  by  way  of  use  or  devise,  must  be  passed  by 
livery,  and  must  be  limited  for  an  immediate  or  present 
interest,  and  not  for  an  estate  to  commence  in  futuro. 
But  a  lease  for  years^  passing  the  right  of  possessiauy  as 
contradistinguished  from  the  ^etstn,  is  completed  by  the 
entry  of  the  lessee,  and,  if  created  by  way  of  use,  may 
vest  immediately  without  entry.  (J) 

A  lease  for  a  chattel  interest  is  still  good  by  parol,  if 
it  exceed  not  three  years  from  the  making,  and  two- 
thirds  of  the  full  yearly  value  be  reserved  ;  but  if  it  be 
for  a  longer  term,  or  for  an  estate  of  freehold,  it  must  be 
by  deed  or  note  in  writing,  signed  according  to  the  sta- 
tute of  frauds,  (c)  And  a  lease  by  parol  for  more  than 
three  years  is  not  good  even  for  the  three  years.  But 
the  lessee,  taking  possession  under  such  lease,  becomes 
tenant  from  year  to  year,  as  soon  as  there  is  any  act  by 
the  lessor  recognising  him  as  tenant. 

A  lease  is  usually  and  properly  in  consideration  of  a 
yearly  rent,  and  the  best  way  of  reserving  such  rent  is 


(a)  Cru.  Dig.  tit.  32,  c.  5,  §  1.  (b)  lb. 

(c)  29  Car.  2,  c.  3. 
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to  reserve  it  generally,  as  *^  yielding  and  paying  there- 
fore yearly,  during  the  said  term,  the  sum,  &c.,"  as  the 
rent  follows  the  reversion. 

A  lease  may  be  assigned^  (a)  and  so  may  an  interesse 
terminij  that  is,  the  whole  interest  of  the  lessee  may  be 
conveyed  to  another,  or  the  lessee  may  underlet ^  that  is, 
convey  for  a  less  term  than  he  himself  has  in  the  lands. 
But  an  express  provision  or  covenant  may  be  inserted  to 
restrain  him.  (b) 

Although  a  lessor  is  not  obliged  to  renew  the  lease,  a 
covenant  for  that  purpose  may  be  inserted  ;  but  if  the 
lessor  covenant  to  renew  under  the  like  covenants^  this 
will  not  extend  to  give  the  right  to  a  further  covenant 
for  a  renewal,  (c)  In  fact,  there  may  be  inserted  in  a 
lease  whatever  covenants  are  agreed  upon,  but  the  lease 
is  good  without  any  covenants  at  all.  (d) 

No  precise  form  of  words  is  essential  to  constitute  a 
good  lease,  for  whatever  words  are  sufficient  to  show  the 
intent  of  the  parties,  namely,  that  the  one  shall  divest 
himself  of  the  possession,  and  the  other  come  into  it,  for 
any  determinate  term,  will  be  enough  ;  and  such  words, 
whether  they  run  in  a  form  of  license,  covenant,  or 
agreement,  are  of  themselves  sufficient,  and  will,  in  con- 
struction of  law,  amount  to  a  lease  for  years,  as  efiectually 
as  if  the  most  proper  and  pertinent  words  had  been  made 
use  of  for  that  purpose,  (e) 

But  the  usual  words  to  make  a  lease  are,  according  to 
the  best  precedents,  "demise,  lease,  set,  and  to  farm 

let."  (/) 


(a)  2  Bl.  Comm.  326,  7.     Palmer  v.  Edwards,  Dougl.  187,  n.  (*)  59. 
Lekeux  ▼.  Nash,  2  Stra.  1221. 

(b)  Church  v.  Brown,  15  Yes.  258,  and  Browne  v.  Raban,  15  Yes.  528. 
Watk.  Prest  177. 

(c)  Shcp.  Prec.  of  Prec.  p.  383,  §  12.    Watk.  Prest.  178. 
(<0  Watk.  Prest.  178.    Shcp.  Prec.  of  Prec.  §  8,  383. 

(e)  Bac.  Abr.  tit.  Leases  (K).  Cro.  Elis.  484.    Roll.  Ab.  847.    Moor.  459. 
Noy,  57.    2  W.  Black.  973. 
(/)  Shep.  Pr.  44.    Touch.  256.    Shep.  Prec.  of  Prec.  374. 
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All  the  things  required  to  the  well-making  of  deeds 
in  general,  as  writing,  sealing,  and  delivery,  ability  of 
parties,  and  the  like,  are  required  to  the  well-making  of 
a  lease,  whether  it  be  by  indenture  or  deed  poll,  (a) 

Formerly  a  deed  was  only  necessary  to  evidence  an 
exchange  when  the  lands  were  in  di£Perent  counties,  (b) 
but  now,  by  the  statute  of  frauds,  (c)  a  writing  is  in  all 
cases  necessary,  if  the  exchange  be  of  freehold  interests, 
or  of  a  term  exceeding  three  years,  (d) 

The  word  exchange  is  the  only  operative  word,  and 
therefore  indispensable,  and  it  implies  a  mutual  war- 
ranty, (e) 

A  release  is  the  relinquishment  of  a  right  or  interest 
in  lands  or  tenements  to  another,  who  has  an  estate  in 
possession  in  the  same  lands  or  tenements,  (f) 

There  are  five  species  of  release  ;  first,  by  way  cf  en- 
largement^ as  if  he  in  remainder  in  fee  release  to  the  par- 
ticular tenant  in  possession  ;  secondly,  hy  way  of  pass- 
ing an  estate^  as  when  one  coparcener  or  joint-tenant  re- 
leases to  the  other ;  thirdly,  by  way  of  extinguishing  a 
rights  as  if  a  disseisee  release  to  a  disseisor,  or  a  lessee 
make  a  greater  estate  than  he  is  warranted  in  granting, 
and  lessor  release  to  the  grantee  ;  fourthly,  by  toay  of 
extinguishment  of  a  charge,  as  if  the  lord  release  to  his 
tenant  his  seignorial  rights  ;  and  fifthly,  by  way  oj  entry 
and  feoffment,  as  when  a  disseisee  releases  to  one  of  two 
disseisors,  {g) 

A  release  is  the  proper  mode  of  extinguishing  or  con- 
veying a  right  to,  or  an  equity,  contingency,  or  pos- 
sibility in,  the  lands  of  the  releasee. 

(a)  Shep.  Pr.  50.    Shep.  Free,  of  Free.  382. 
(6)  Co.  Litt.  61,  b.    Watk.  by  Frest.  180. 
(c)  29  Car.  2,  c.  3. 

(cO  Litt.  §  62.     Co.  Litt.  50,  a.    Watk.  by  Cov.  279. 
(e)  Watk.  by  Preat.  181. 

(/)  2  BL  Comm.   324.      Gilb.  Ten.   53       Touch.   320.      Watk.  by 
Merif.  496. 
ig)  Watk.  by  Merif.  496. 
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But  when  a  married  woman  had  a  freehold  interest 
by  way  of  possibility  or  right  in  respect  of  an  entail,  for- 
merly a  fine  was  necessary  ;  but  by  the  late  statute^  (a) 
a  deed,  executed  with  the  required  formalities,  will  re- 
lease such  interest  or  right. 

The  operative  words  in  a  release  by  way  of  extin- 
guishment of  right,  are  "  remisej  release^  and  for  ever 
quit  claim  and  discharge, "  and  in  a  release  in  enlarge- 
ment of  estate,  "  grant,  bargain,  sell,  release,  and  con- 
firm." 

But  in  either  case,  any  words  expressive  of  an  inten- 
tion to  release,  &c.,  would  be  sufficient,  (b) 

A  deed  of  confirmation  is  an  instrument  whereby  one 
man  doth  convey  an  estate  or  right  that  he  hath  in  or 
unto  lands  or  tenements  to  another  that  hath  the  pos- 
session thereof,  or  some  estate  therein,  whereby  a  void- 
able estate  is  made  sure  and  unvoidable,  or  whereby  a 
particular  estate  is  increased  or  enlarged,  (c) 

This  deed  of  confirmation  is  of  a  nature  nearly  allied 
to,  but  differs  essentially  from,  a  release,  as  it  only  vali- 
dates and  establishes  that  estate  or  interest  which  the 
tenant  already  has,  whereas  a  release  is  the  relinquish- 
ment of  a  right  which  the  tenant  had  not  before  ;  and 
so  far  as  the  particular  estate  is  increased,  it  is  not  a  con- 
firmation, it  is  not  the  strengthening  of  the  tenant's  es- 
tate, but  the  giving  him  a  greater  one,  (d) 

A  confirmation  operates  only  on  estates  that  are  void- 
able ;  it  has  no  operation  on  estates  that  are  absolutely 
void,  (e) 

A  confirmation  of  a  remainder  is  a  confirmation  of  a 
particular  estate.     And  a  more  immediate  estate  may 

(a)  3  and  4  Wm.  4,  c.  74. 

(6)  Roe  y.  Tranmer,  2  Wils.  75,  and  Vtruiea'  Rep.  683.    Watk.  Prest. 
184»  5,  6. 

(c)  Shep.  Pr.  55.    Touch.  311. 

(d)  2Bl.Ck>m.325.  Shep.  Prest.  66.  Touch.  311.  Watk.  Prest.  186.  Shep. 
Prec.  of  Prec.  325. 

(e)  Gilb.  Ten.  75. 
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be  confirmed  without  confirming  a  more  remote  one, 
while  a  release  of  right  for  a  moment  is  a  release  for 
ever,  (a) 

A  confirmation  may  be  made  for  part  of  the  landsj  but 
it  cannot  be  made  for  part  of  an  estate  of  freehold  in  the 
land.  But  a  confirmation  may  be  for  a  given  number 
of  years,  being  part  of  a  term  of  years,  without  confirm- 
ing the  term  generally,  (ft) 

The  operative  words  are  "  ratified  and  confirmed," 
though,  from  safety,  it  is  usual  and  prudent  to  insert 
the  words  "  given  and  granted"  also. 

A  surrender  is  the  yielding  up,  or  returning,  or  relin- 
quishing of  a  smaller  estate  to  him  who  has  a  greater 
estate  in  the  same  lands,  in  remainder  or  reversion  imme- 
diately expectant  upon  such  smaller  estate,  (c) 

Surrender  in  law  is,  by  the  acceptance  of  an  estate 
inconsistent  with  a  prior  estate,  (d) 

A  tenant  for  his  own  life  may  surrender  to  another 
who  is  tenant  for  his  own  life,  (e)  and  one  termor  may 
surrender  to  another,  and  such  surrender  will  be  good, 
although  the  surrenderee  has  a  term  for  fewer  years 
than  the  term  of  the  surrenderor. 

As  a  surrender  is  generally  for  the  advantage  of  the 
surrenderee,  the  law  will  often  presume  his  assent  to  it, 
for  the  particular  tenant  cannot  enforce  it  upon  him 
nolens  volensy  and  so  get  rid  of  his  obligations ;  but  it  is 
alwaj^s  prudent  to  make  the  surrenderee  a  party,  and  ex- 
press his  consent,  that  it  may  be  apparent  on  the  very 
face  of  the  deed,  (f) 

A  surrender  might  have  been  by  parol,  but  now,  by  the 
statute  of  frauds,  it  must  be  by  deed  or  note  in  writing, 

(a)  Co.  Litt.  278,  a.  b.  (1.)  (6)  lb.  298  b,  299  a. 

(c)  Watk.  by  Prest.  189.  2  BL  Comm.  326.  Touch.  300.  Com. 
Dig.  Surrender. 

(d)  Co.Litt.218,b.  2PreBt.Gony.138.  2Sug.Pow.391.  Watk.  by  Prest  189. 

(e)  V^atk.  Prest.  190.  See  Hughes  v.  Robotham,  Cro.  Eliz.  302,  and  3 
Prest.  Conv.  193. 

(/)Ib. 
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signed  by  the  surrenderor,  or  his  agent  lawfully  au- 
thorised by  writing,  or  by  act,  or  operation  of  law. 

The  operative  words  in  a  surrender  are  surrendered 
and  yielded  up^  though  they  are  usually  preceded  by  the 
word  granted,  (a) 

An  assignment  is  properly  the  transfer  of  one's  whole 
interest  in  any  estate,  but  it  is  now  generally  appro- 
priated to  the  transfer  of  chattels^  either  real  or  personal, 
or  of  equitable  interests. 

An  assignment  of  a  term  differs  from  an  under-lease^ 
as  the  former  is  the  parting  with  the  whole^  (b)  and  the 
latter  with  a  portion  only,  of  one's  interest  or  estate. 

Any  words,  which  show  an  intention  to  pass  the  pro- 
perty, will  amount  to  an  assignment.  A  term  will  even 
pass  by  the  word  "  goods.'*  So  a  grant  of  the  lands, 
without  any  words  of  limitation,  will  pass  the  land  for 
all  the  term,  (c) 

The  operative  words  are  assigned,  transferred,  and  set 
over,  though  usually  the  word  "granted"  is  inserted, 
and  in  the  assignment  of  chattels,  the  words  ^'bargained 
and  sold"  also. 

A  defeasance  is  a  collateral  deed,  made  at  the  same 
time  with  a  feoffment  or  other  conveyance,  containing 
certain  conditions,  upon  the  performance  of  which  the 
estate  then  created  may  be  defeated  or  totally  undone,  (d) 

A  defeasance  is  now,  however,  seldom  resorted  to,  as 
it  is  much  preferable  to  make  the  conditions  apparent  in 
the  deed,  so  that  the  deed  shall  be  complete  in  it- 
self, (e) 

Defeasances  are  applicable  to  freehold  estates,  or  to 
terms  and  executory  interests. 

(a)  Sand.  Uses,  360.    Watk.  by  Merif.  506.    2  Bl.  Com.  326. 

(b)  Ante,  b.  2,  c.  4. 

(c)  Co.  litt.  118,  b.  Sefiyn  v.  Adams,  Cro.  Jac.  60.  Cadee  y.  Oliver,  3  Leo. 
152.    Plow.  Comm.  424.    Watk.  by  Prest.  194,  5. 

id)  lb.  195.    2  Bl.  Comm.  327.    Touch.  396. 
(e)  Watk.  by  Prest.  196. 
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In  regard  to  freehold  estates,  the  defeasance  is  merely 
a  condition  annexed  to  the  estate  on  its  creation,  and 
must  be  made  at  the  same  time  with  it. 

But  executory  interests,  as  bonds,  judgments,  and 
even  terms  of  years,  may  be  defeasanced  at  any  time,  (a) 

Conveyances  under  the  statute  of  uses  are  covenant  to 
stand  seised f  bargain  and  sale,  and  lecue  and  release. 

A  covenant  to  stand  seised  to  uses  is  where  a  man  co- 
venants to  stand  seised  of  them  to  the  use  of  his  wife, 
his  child,  or  kinsman,  {h) 

A  covenant  to  stand  seised  to  the  use  of  another  must 
be  hy  deed,  for  a  covenant  cannot  be  by  parol.  It  must  be 
by  a  person  sdsed  of  lands  or  tenements,  and  conse- 
quently cannot,  with  a  view  of  legal  operation,  embrace 
an  equity,  or  right,  or  contingency,  &c.,  though  it  may 
be  of  a  reversion^  or  vested  remainder ^  for  the  reversioner 
or  remainder-man  is  in  the  seisin,  (c) 

It  cannot  be  by  a  corporation^  for  a  corporation  can- 
not be  seised  to  a  use ;  besides,  a  corporation  has  not  any 
kindred  or  blood ;  or  by  a  tenant  in  tail,  except  as  to 
his  own  life,  {d) 

It  must  be  in  consideration  of  marriage  or  bloody  for  a 
covenant  to  stand  seised  to  the  use  of  a  stranger  would 
be  void,  (e)  For  this  reason  covenants  to  stand  seised 
do  not  admit  of  powers  of  leasing,  &c.,  generally : 
though  it  seems,  they  admit  of  powers  in  favour  of  the 
"covenanter's  kindred,  (f) 

It  must  not  be  in  consideration  of  moneys  that  is, 
money  alone,  for  that  would  change  it  into  a  bargain 
and  sale,  {g) 


(o)  Watk.  by  Preat.  197. 

(6)  Co.  Litt.  272,  a,  VL  1,  n.  by  BuU. 

(c)  Watk.  by  Prest.  198.  (rf)  lb. 

(e)  2  Sugd.  Pow.  158. 

(/)  Watk.  by  Prest.  199.  Roe  v.  Tranmer,  2  WiU.  75    WUlea'  Rep.  682. 

is)  lb. 
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Sometimes  a  nominal  money  consideration  is  added, 
but  it  is  thought  better  that  it  should  be  omitted,  (a) 

It  is  not  necessary  that  the  consideration  of  blood 
be  expressed ;  the  naming  the  covenantee,  or  cestui  que 
use,  as  the  unfe,  son,  Sfc.^  of  the  covenantor,  is  enough. 
And  it  seems  sufficient  that  there  should  be  the  relation 
of  blood)  though  that  relation  does  not  appear  in  the 
deed,  for  it  may  be  averred,  (ft) 

A  person  may  covenant  to  stand  seised  in  futuroj 
as  from  Christmas  next,  or  after  the  death  of  a  par- 
ticular person,  or  if  he  be  seised  in  fee  simple,  that  his 
heirs  shall  stand  seised  after  his  demise,  (c) 

The  proper  word  is  "  covenant,"  but  other  words  are 
tantamount,  as  if  a  person  '^  bargain  and  sell"  even 
without  enrolment,  (d)  in  consideration  of  hlood  or  mar- 
riage,  it  will  be  good  as  a  covenant  to  stand  seised,  (e) 

In  cases  where,  from  any  defect,  the  uses  will  not 
arise  by  any  such  covenant,  yet  the  covenant  may  enure 
to  other  purposes,  as  to  give  an  action  of  covenant,  or  the 
like.  (/) 

In  a  voluntary  conveyance  of  this  nature,  covenants 
for  title  are  unnecessary,  or,  at  least,  cannot  be  re- 
quired, {g) 

A  bargain  and  sale  is  a  real  contract  for  a  valuable 
consideration  for  passing  lands  hy  deed  indented  and  en- 
rolled within  six  months  after  the  date  thereof,  without 
livery  of  seisin  or  attornment  of  tenants.  (A) 


(a)  Fearae's  Post.  W.  29>  and  Lade  v.  Baker,  2  Vent.  145,  206.     Shep. 
Prec.  of  Free.  364. 

(6)  Bedell's  case,  7  Rep.  40.    Watk.  by  Prest.  199. 

(c)  Watk.  by  Prest.  260.    Shep.  Prec.  of  Prec.  p.  363, 1.  16. 

{d)  Co.  Litt.  272,  a  6.  1. 

(e)  Watk.  by  Merif.  525. 

(/)  Shep.  Pr.  67.    Touch.  51 1,  512.     Shep.  Prec.  of  Prec.  363. 

{g)  Shep.  Prec.  of  Prec.  365. 

(A)  2  Inst.  672.    Shep.  Prec.  of  Prec.  289.    2  Bl.  Comm    338.    Touch. 
221.    2  Sand.  Us.  44. 

VOL.  II.  C  C  C 
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A  bargain  and  sale  of  an  use  diflFers  from  the  cove- 
nant to  stand  seised,  as  it  must  be  in  consideration  of 
money  or  money* s  worth j  as  a  horse,  rent,  &c.,  though 
that  consideration  be  only  nominal,  for  there  cannot  be 
any  averment,  as  between  the  parties,  contrary  to  the 
language  of  the  deed.  But  if  a  consideration  be  given, 
it  may  be  averred,  though  it  is  not  expressed  in  the 
deed,  (a)  If  the  use  to  be  raised  by  it  be^br  afreeholdj 
it  must  be  enrolled  within  six  lunar  months,  (b) 

There  must  be  a  person  to  stand  seised^  and  therefore, 
in  the  case  of  a  corporation,  some  other  mode  should  be 
adopted,  namely,  a  feoffment,  lease  and  release,  See.  (e) 

There  must  be  an  estate  in  the  bargainor,  of  which 
he  has  the  seisin,  as  an  estate  of  freehold  in  possession, 
reversiony  or  remainder,  not  a  mere  right,  contingency,  or 
possibility^  and  there  must  be  a  person  capable  of  taking 
the  use.  (d) 

If  the  bargain  and  sale  be  of  land,  it  must  be  by 
deed  indented,  and  it  cannot  be  made  by  a  deed  poll,  (e) 

A  bargain  and  sale  may  be  made,  subject  to  a  con- 
dition, and  a  rent  may  be  reserved  on  it.  {f) 

This  assurance  does  not  admit  of  general  powers,  but 
admits  of  future  uses.  If  the  use  be  future,  the  fee  will 
remain  in  the  bargainor  till  it  can  vest  in  the  bargainee. 

Bargains  and  sales  of  a  use  must  be  carefully  distin- 
guished from  bargains  and  sales  from  executors  who 
have  an  authority  to  sell,  and  from  commissioners  of 
bankrupt  and  the  like.  Such  bargains  and  sales  pass  a 
seisin  at  the  common  law.  (g) 

With  respect  to  the  operation  of  a  lease  and  release,  a 

(fl)  Churchwardens  of  St.  Saviour's,  &c.  10  Rep.  67,  b. 

(ft)  Watk.  by  Prest.  202.  (c)  lb.  (<J)  lb. 

(e)  Shep.  Pr.  35.    Touch.  222.    Shep.  Prec.  of  Prcc.  289. 

(/)  Watk.  by  Prest.  204.  1  Sugd.  on  Pow.  36.  Dayies  ▼.  Speed, 
2  Salk.  676.  2  Saund.  Us.  52.  Gilb.  Us.  and  Tr.  by  Sugd.  398,  n,  (2.) 
Watk.  by  Prest.  204. 

ig)  Watk.  by  Prest.  204. 
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release  can  only  be  made  to  a  person  in  the  possession,  or 
seisin,  of  the  lands.  If  a  conveyance  of  the  freehold  is 
to  be  made  to  a  stranger  without  the  formalities  of  li- 
very, an  estate  for  a  year  or  other  definite  time  may  be 
made  to  him,  in  order  to  give  him  such  estate,  and  so 
make  him  capable  of  receiving  a  release.  This  may  be 
done  by  a  conveyance  at  common  law,  or  under  the  sta- 
tute of  uses,  (a) 

If  an  estate  for  a  year  be  granted  at  common  law, 
the  lessee  should  make  an  actual  entry  into  the  lands 
before  the  release  be  made  to  him,  and  this  should 
always  be  done  when  a  corporation  is  the  grantor,  as  a 
corporation  cannot  be  seised  to  a  use.  (J) 

But  in  other  cases,  to  avoid  the  trouble  of  an  actual 
entry  by  the  grantee,  the  usual  practice  now  is,  to  make 
a  bargain  and  sale  by  the  words  '^  bargained  and 
sold."  (c) 

Bargain  and  sale,  therefore,  or  the  lease  for  a  year, 
as  it  is  generally  called,  operates,  and  the  bargainee  is 
in  the  possession  by  the  statute.  The  release  operates 
by  enlarging  the  estate  or  possession  of  the  bargainee  to 
a  fee.  This  is  at  the  common  law ;  and  if  the  use  be  de- 
clared to  the  releasee  in  fee  simple,  it  continues  an 
estate  at  the  common  law  ;  but  if  the  use  is  declared  to 
a  third  person,  the  statute  again  intervenes,  and  annexes 
or  transfers  the  possession  of  the  releasee  to  the  use  of 
the  person  to  whom  the  use  is  declared,  (d) 

The  proper  words  in  the  instrument  on  which  the  re- 
lease is  to  be  grounded  are,  if  the  instrument  is  intended 
to  operate  as  a  lease  with  entry,  **  demised^  leased^  and  to 
farm  letten^^  if  otherwise,  "  bargained  and  sold.''  (e) 

In  the  former  case,  a  rent  should  be  reserved,  though 
it  be  a  nominal  one  only,  as  a  peppercorn,  if  demanded. 

(a)  Watk.  by  Prest.  205.  (b)  Watk.  by  Merif.  537. 

(e)  2  Mod.  252.     Shep.  Free,  of  Free.  310. 

(<Q  Co.  Liu.  272,  a.  6,  2.  (e)  Barker  v.  Keat,  2  Mod.  252. 

C  O  C  2 
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In  the  latter  case,  the  reservation  is  not  material,  as  the 
consideration  of  five  shillings  is  sufficient  to  raise  the 
use.  (a) 


SECTION  IV. 

CONVEYANCES   IN   THE    BRITISH  WEST  INDIA  COLONIES- 

I.  In  Jamaica. — Probate  by  witness,  or  acknowledgment  by  party. — 

Time  within  which  to  be  made. — Construction  of  the  acts. 
II.  Barbadoes. 

III.  Antigua. 

IV.  Nevis. 

V.  St.  Christopher's  and  the  Virgin  IsLmds. 
VI.  Grenada,  Tobago,  and  Dominica. 
VII.  St.  Vincent. 
VIII.  Bahamas. 
IX.  Bermuda. 

X.  Montserrat  and  Upper  Canada. — ^Memorial  of  the  deed,  &c. — Simi- 
krity  between  the  acts  of  these  two  possessions. — In  what  respects 
they  differ. 
XI.  Nova  Scotia. 
XII.  New  Brunswick. 

XIII.  Prince  Edward's  Isknd. 

XIV.  The  several  Colonies  in  which  the  Statute  of  Frauds  is  in  force. — ^llie 

transfer  in  Great  Britain  of  slaves  in  the  colonies. 

In  the  transfer  of  immoveable  property,  the  principles 
of  the  law  of  England  and  its  forms  of  conveyance,  as 
well  those  which  take  effect  under  the  Statute  of  Uses, 
as  those  which  are  common  law  assurances,  are  adopted 
in  Jamaica  and  the  other  British  possessions  in  America, 
except  Trinidad,  British  Guiana,  St.  Lucia,  and  Lower 
Canada. 

The   probate,  acknowledgment,   and   registration  of 

(o)  Watk.  by  Prest.  207. 
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deeds,  and  the  effect  of  those  acts,  distinguish  the  evi- 
dence of  title  in  the  colonies  from  that  which  exists  in 
England. 

It  is  proposed  in  the  present  chapter  to  give  a  sum- 
mary of  the  laws  which  relate  to  the  probate  and  ac- 
knowledgment of  deeds. 

I.  In  Jamaica,  a  deed,  bill  of  sale,  grant,  or  convey- 
ance, in  due  form  of  law  made  and  executed  in  the 
colony,  and  proved  or  acknowledged,  and  recorded  at 
length  in  the  office  of  enrolments,  that  is,  the  secretary's 
office,  within  the  periods  prescribed  by  the  registry  acts, 
is  valid  to  pass  real  estate,  without  livery  of  seisin, 
attornment,  or  any  other  act  or  ceremony  whatsoever. 
It  will  be  seen  that  this  effect,  which  the  law  of  Jamaica 
gives  to  the  conveyance,  depends  on  its  being  proved 
or  acknowledged,  and  registered  or  recorded,  (a) 

The  manner  and  time  of  registering  the  deed  required 
by  this  and  the  other  acts  will  be  considered  in  the  next 
chapter. 

There  are  several  other  registry  acts  which  provide 
for  the  probate  or  acknowledgment  of  deeds  executed 
out  of  the  island,  and  the  time  within  which  they  are 
to  be  registered. 

The  clause  of  the  act  already  referred  to  relates  to  those 
executed  in  the  island,  and  it  requires  that  they  should, 
within  three  months  after  the  date,  be  acknowledged  by 
the  parties  thereto,  or  proved  by  the  oath  of  one  or  more 
sufficient  witness,  or  witnesses,  either  before  the  go- 
vernor, or  some  one  of  the  judges  of  the  court.  The 
subsequent  clause  relates  to  those  executed  out  of  the 
island,  in  any  other  place  than  England,  and  as  it  has 
been  subsequently  extended,  it  is  not  here  noticed.  It 
then  enacts  that  all  deeds  and  conveyances,  where  the 
grantor  or  conveyancer  appears  before  the  lord  mayor 
and  aldermen  of  the  city  of  London,  and  acknowledges 

(a)  33  Car.  2,  c.  12,  $  1,  and  c.  22,  §  3. 
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the  deed,  grant,  or  conveyance  to  be  his  act  and  deed, 
and  an  attested  copy  thereof  made  under  the  seal  of  the 
mayoralty,  and  the  same  recorded  in  the  secretary's 
office  within  the  time  then  prescribed,  shall  be  as  valid 
as  those  deeds  which  were  proved  or  acknowledged,  and 
recorded  in  conformity  with  the  preceding  clause,  (a) 

A  deed  executed  in  the  island  by  the  attorney  being 
lawfully  empowered,  and  duly  proved  and  recorded  before 
any  other  deed  from  his  constituent  be  produced  there, 
proved  and  recorded,  is  equally  valid  and  effectual,  (i) 

The  next  act  provides  for  the  execution  of  deeds  in 
any  of  the  other  islands  or  colonies,  as  well  as  in 
England,  and  especially  those  executed  by  femes  covert, 
or  by  any  single  person.  It  enacts  that  if  .they  are 
acknowledged  before  the  lord  mayor  of  London,  or 
the  mayor  of  any  other  city  in  England  or  Ireland,  or 
before  the  governor  of  any  of  the  colonies,  and  are  duly 
recorded  in  the  island,  they  shall  be  good  and  valid  in 
law  against  all  persons  whatsoever,  who  can  or  may 
claim  any  manner  of  estate  in  the  real  property  so  con- 
veyed, as  fully,  to  all  intents  and  purposes,  as  any  real 
estate  in  England  might  be  passed  by  fine  and  recovery 
duly  levied  and  executed,  in  any  of  the  courts  at  West- 
minster, (c) 

The  next  act  extends  the  period  for  the  recording  a 
deed  executed  in  the  colony  to  ninety  days,  and  of  that 
executed  out  of  the  island  to  six  calendar  months  adter 
its  date,  and  within  ninety  days  after  the  arrival  of  the 
ship  which  brought  it.  (rf) 

This  act  is  important,  because  instead  of  confining  its 
provisions  to  deeds  acknowledged,  it  admits  to  be  re- 
corded and  gives  efficacy  to  those  which  had  been 
proved  or  acknowledged. 

A  subsequent  act  adopts  the  same  language,  and  gives 

(a)  33  Car.  2,  c.  12,  §  3. 

(6)  lb.  (c)  2  Anne,  c.  7>  $  15,  and  10  Anne,  c.  12,  §  3. 

(rf)  4  Geo.  2,  c.  6,  §  5,  7- 
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effect  to  deeds  proved  by  the  witness,  or  acknowledged 
by  the  party  before  the  mayor,  or  other  chief  magistrate 
of  atiy  city,  borough,  or  town  corporate,  in  Great 
Britain  or  Ireland,  or  before  the  governor  of  any  of  the 
British  colonies  in  America,  and  certified  under  the 
common  seal  of  such  city,  &c.,  or  of  the  colony  where 
the  deed  was  executed,  (a) 

After  the  revolution  in  America,  and  the  recognition 
of  the  independence  of  the  United  States,  it  became 
necessary  to  provide  for  the  probate  and  acknowledg- 
ment of  deeds  executed  in  any  of  the  states.  An  act 
was  therefore  passed  by  which  deeds  may  be  proved  or 
acknowledged  before  any  of  his  Majesty's  consuls  or 
vice  consuls  residing  in  any  of  those  states,  or  before 
the  chief  Justice  of  any  of  the  said  states,  or  before  the 
chief  Justice  or  any  of  the  judges  of  the  supreme  court 
of  the  said  United  States,  and  certified  under  the  seal  of 
any  of  the  said  states,  or  the  seal  of  the  said  United 
States.  (6) 

No  provision  had  hitherto  been  made  respecting  the 
execution  of  deeds  in  the  British  possessions  in  Europe, 
Asia,  or  Africa.  This  is  supplied  by  another  act,  which 
enacts  that  "  all  conveyances,  letters  of  attorney,  or 
deeds  whatsoever,  executed  in  any  of  the  dominions, 
colonies,  plantations,  settlements,  or  dependencies  of  the 
imperial  crown  of  the  United  Kingdom  of  Great  Britain 
and  Ireland,  which  shall  be  proved  by  the  subscribing 
witness  or  witnesses,  or  acknowledged  by  the  party, 
before  the  governor  or  commander-in-chief  of  any  of 
the  said  dominions,  colonies,  plantations,  settlements,  or 
dependencies,  and  certified  under  the  seal  of  such  do- 
minion, colony,  plantation,  settlement,  or  dependency, 
or  under  the  private  seal  of  the  said  governor  or  com- 
mander-in-chief, with  an  attestation  annexed,  that  no 
public  seal  is  used  in  and  for  such  dominion,  colony, 
plantation,  settlement,  or  dependency,  where  the  said 

(o)  24  Geo.  2,  c.  9,  §  1,  2.  {h)  34  Geo.  3,  c.  U,  §  1. 
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conveyances,  letters  of  attorney,  or  deeds,  shall  be  re- 
spectively executed,  shall  be  as  good  and  effectual  in 
the  law,  for  the  purposes  for  which  the  same  are  in- 
tended, as  if  such  conveyances,  letters  of  attorney,  or 
deeds,  had  been  respectively  proved  by  the  subscribing 
witness  or  witnesses,  or  acknowledged  by  the  party 
before  a  judge  of  any  court  of  record  in  the  island."  C^) 

It  has  been  decided  that  lands  in  Jamaica  pass  by 
grant  alone,  and  that  a  lease  for  a  year  is  unnecessary.  (6) 

When  the  deed  is  executed  out  of  Jamaica,  it  is  not 
required  that  the  grantor,  or  any  person  claiming  under 
the  deed,  should  either  in  the  deed  constitute  an  at- 
torney, or  transmit  to  the  colony  a  power  of  attorney  to 
authorize  its  being  registered.  If  the  deed  be  lodged 
in  the  secretary's  office,  and  has  the  requisite  certifica- 
tion of  its  proof  or  acknowledgment,  the  officer  re- 
cords it. 

In  the  construction  of  these  statutes  it  was  doubted 
whether  it  was  not  requisite  that  a  deed  executed  in 
England  for  the  purpose  of  barring  an  estate  tail,  should 
be  acknowledged  before  the  mayor,  and  whether  the 
proof  by  witness  of  its  execution  was  sufficient.  This 
point  was  the  subject  of  an  appeal  from  the  Court  of 
Chancery  of  Jamaica  to  the  Privy  Council,  when  it  was 
decided  by  the  latter,  that  proof  by  the  witness  was  suf- 
ficient, (c) 

The  secretary  of  the  island  indorses  on  the  deed  the 
day  on  which  he  receives  it.  From  that  day  it  is  deemed 
to  have  been  recorded.  The  original  deed,  with  his 
indorsement  under  his  signature,  or  the  book  in  the 
secretary's  office  in  which  it  is  recorded,  is  of  itself 
evidence,  and  no  proof  of  the  execution  of  the  deed  is 
required. 

II.  In  Barbadoes,  any  deed  in  due  form  of  law  made 

(a)  42  Geo.  3,  c.  26,  §  6. 

(6)  Goffe  v.  Elkin,  2  Mod.  240.    See  also  Daly  v.  Kelly,  4  Dow's  Rep.  435. 

(0)  Innes  v.  Walker,  19  Jan.  1802. 
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and  within  three  months  after  the  date  thereof  acknow- 
ledged before  the  resident  governor,  or  before  some 
other  of  the  "chief  judges  for  the  time  being,  or  some 
one  of  the  courts  of  justice  within  the  island,  or  before 
the  chief  baron  of  the  Exchequer,  by  all  the  parties  that 
grant  or  pass  any  lease  for  above  the  term  of  three 
years,  or  any  freehold  or  inheritance  by  such  deed,  or 
by  so  many  of  them  as  then  shall  be  living,  or  by  any 
other  person  or  persons  lawfully  authorized,  under  hand 
and  seal,  to  convey  or  grant  the  same,  so  that  the  same 
be  recorded  at  length  in  the  secretary's  office  of  the 
island,  within  the  said  three  months,  shall  be  valid  to 
pass  the  same,  without  livery,  attornment,  or  any  other 
act  or  ceremony  whatsoever.  And  no  deed  without 
such  acknowledgment  or  enrolment  shall  pass  any 
estate  of  freehold  or  inheritance,  or  any  lease  above  the 
number  of  three  years;  (a) 

By  a  subsequent  act  it  is  enacted  that  **  if  any  man 
and  his  wife  of  full  age,  or  woman  sole,  by  their  deed 
of  sale,  or  any  other  instrument  sufficient  to  that  intent, 
if  residing  in  England,  Scotland,  Ireland,  or  any  other 
of  his  Majesty's  dominions,  shall  appear  before  any  of  his 
Majesty's  judges  of  any  court  of  law,  or  mayor  of  any 
city  or  corporation,  or  before  the  chief  governor  of  any 
island  or  place  where  they  live  and  inhabit,  and  shall 
acknowledge  the  same ;  in  which  acknowledgment  the 
woman  shall  declare  her  voluntary  and  free  consent, 
without  threats  or  force  of  her  husband  ;  and  the  same 
shall  be  so  sent  over,  and  truly  certified  under  the  seal  of 
the  judge,  mayor,  corporation,  or  governor  of  the  island, 
and  recorded  there  at  length  in  the  secretary's  office, 
within  twelve  months  then  next  after  such  acknowledg- 
ment, it  shall  be  as  effectual  to  convey  the  land  therein 
contained,  as  if  the  same  had  been  done  in  the  island, 
according  as  in  the  same  act  is  provided."  (ft) 

(a)  Barbadoes  Act,  n.  31,  d.  1,  n.  47,  n.  50, 2]  9.  (b)  lb.  n.  50,  cl.4. 


762  CONFLICT   OP   LAW6. 

III.  By  the  Leeward  Islands  Act,  which  extended  to 
Antigua,  Nevis,  St.  Christopher,  Virgin  Islands,  and 
Montserrat,  a  deed  in  due  form  of  law,  made  and  exe- 
cuted by  the  husband  and  wife,  of  the  real  property 
or  negroes  of  the  wife,  or  whereof  the  husband  was 
solely  and  in  his  own  right  seised,  at  any  time  during 
the  coverture,  or  whereof  the  husband,  or  husband  and 
wife,  were  seised  in  right  of  the  wife,  or  the  husband 
jointly  with  the  wife,  or  by  tenant  in  tail  general  or 
special,  and  by  the  party  or  parties,  and  each  of  them 
from  whom  the  interest  passes,  acknowledged  before 
one  of  the  justices  of  the  Court  of  Common  Pleas  in 
England  or  Ireland,  or  any  of  the  Leeward  Charibbee 
Islands,  wherein  such  property  is  situated,  is  as  valid 
and  effectual  to  pass  it  as  any  fine  or  recovery,  or  any 
other  assurance  in  the  law.  (a) 

The  provisions  contained  in  this  act  have  been  varied 
by  acts  passed  in  the  different  islands  then  composing 
the  Leeward  Charibbee  Government. 

By  an  act  of  the  Antigua  legislature,  no  bargain, 
sale,  mortgage,  lease,  conveyance,  assurance,  or  other 
instrument  of  writing,  of  what  nature,  kind,  or  quali^ 
soever  (wills  only  excepted),  whereby  any  real  estate  h 
assured,  passed,  conveyed,  set,  let,  confirmed,  released, 
altered,  barred,  enlarged,  assigned,  or  any  ways  trans- 
ferred, shall  be  good  or  effectual  in  law  or  equity,  or 
pleadable  in  any  court  in  the  island,  unless  it  is  ac- 
knowledged by  the  vendor,  donor,  lessor,  or  other  person 
conveying  or  transferring  the  same,  or  by  some  person 
or  persons  lawfully  empowered  to  acknowledge  the  same 
before  the  register  himself  for  the  time  being,  or  his 
lawful  deputy.  His  acknowledgment  must  be  endorsed 
on  the  back  of  the  conveyance,  by  the  register  or  his 
deputy,  together  with  the  day  of  the  month,  and  year, 

(a)  Leeward  Islands  Act,  n.  32,  June  2lBt,  1705. 
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in  words  at  large,  and  afterwards  signed  by  the  hand 
of  the  register  or  his  deputy,  (a) 

By  a  subsequent  act,  deeds,  conveyances,  and  as- 
surances of  real  property  situated  in  Antigua  or  the 
adjacent  islands  thereto  belonging,  executed  in  any  parts 
beyond  the  seas,  are  good  and  effectual  to  pass  estates 
and  interests,  rights  and  titles,  of  and  in  such  real  pro- 
perty, according  to  the  purport,  words,  and  lawful  in- 
tention of  the  same  deeds  without  livery  of  seisin,  or 
attornment,  and  all  such  deeds,  conveyances,  and  as- 
surances, having  sufficient  words  to  pass  the  fee  simple 
of  such  real  property,  and  duly  recorded  as  the  laws  of 
Antigua  require,  are  to  all  intents  and  purposes  as 
effectual  to  bar  and  destroy  all  estates  tail,  rights  to 
estates  tail,  remainders  vested  and  contingent,  and  all 
reversions,  rights,  charges,  powers  and  authorities, 
dower  and  thirds,  estates  and  rights  of  feme$  covert y  of, 
in,  and  concerning  all  and  every  such  lands,  tenements, 
slaves,  rents,  and  other  freeholds  and  inheritance,  as  a 
fine  or  recovery,  provided  the  parties  granting,  con- 
veying, or  passing  shall  be  of  the  full  age  of  one  and 
twenty  years,  (6) 

If  the  deeds,  &c.  concerning  such  real  property  are 
executed  in  any  part  of  his  Majesty's  dominions  in 
Europe  or  elsewhere  (except  Antigua),  or  any  other  part 
of  the  world  not  belonging  to,  or  under  the  crown  of 
Great  Britain,  they  must  be  enrolled,  registered,  and 
recorded  in  the  register's  office  of  Antigua,  within  two 
years  after  the  execution  thereof,  (c) 

The  act  then  provides  for  the  execution  and  acknow- 
ledgment of  deeds,  and  the  examination  thereon  of 
married  women,  when  by  such  deeds  any  estates  tail, 
rights  to  estates  tail,  remainders  vested  or  contingent, 
reversions,    rights,   charges,  powers    and    authorities, 

(a)  Antif(ua  Act,  10  Wm.  3,  n.  106,  cl.  9,  A.  D.  1698. 

(b)  No.  270,  §  1.  (c)  Sect.  a. 
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dowers  and  thirds,  estates  and  rights  of  femes  covert ^ 
are  to  be  barred  or  destroyed.  If  such  a  deed  be 
made  in  England  or  in  Ireland,  it  must  be  executed 
and  acknowledged  by  the  party  granting  and  conveying, 
and  married  women  be  thereon  privately  examined, 
and  be  certified,  enrolled,  and  registered  as  directed 
by  the  Leeward  Charibbee  Islands  Act  already  referred 
to ;  and  if  executed  in  Antigua,  the  acknowledgment 
by  the  party  granting,  and  the  private  examination 
of  the  married  women  thereon,  must  be  certified 
and  registered  as  the  particular  laws  and  acts  of  An- 
tigua require.  If  it  be  executed  in  Scotland,  the  ac- 
knowledgment by  the  party  granting,  and  the  private 
examination  of  the  married  women,  must  be  before  one 
of  the  lords  of  sessions,  or  a  sheriff  of  any  county  or 
stewartry  ;  and  such  acknowledgment  and  examination, 
with  the  name  of  the  place,  and  day  and  year  of  his 
Majesty's  reign,  certified  upon  the  same  deed,  under 
the  hand  and  seal  of  the  lord  of  sessions,  or  sherifiT.  If 
it  be  executed  in  Barbadoes,  or  any  of  the  Leeward 
Charibbee  Islands  in  America,  or  in  any  other  colony, 
territory,  or  dominion  in  Europe,  Asia,  Afirica,  or 
America,  then  or  thereafter  belonging  to  the  crown  of 
Great  Britain,  the  acknowledgment  by  the  party  and 
the  private  examination  of  the  married  women  must  be 
before  some  judge  of  his  Majesty's  Court  of  Common 
Pleas,  or  of  some  other  court  of  record ;  or  where  no 
such  Couii;  of  Common  Pleas,  or  other  such  court  of 
record  is  established,  then  before  the  person  who  shall 
exercise  the  chief  command  there  ;  and  such  acknow- 
ledgment and  examination,  with  the  name  of  the  place, 
day  and  year  of  the  reign,  shall  be  certified  upon  the 
same  deed,  under  the  hand  and  seal  of  such  judge  or 
commanding  officer  :  and  if  the  same  shall  be  executed 
in  any  foreign  kingdom,  territory,  colony,  or  place  in 
the  world,  not  belonging  to,  or  under  the  dominion  of  the 
crown  of  Great  Britain,  then  such  acknowledgment  and 
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examination,  if  taken  in  Europe,  shall  be  taken  before  the 
chief  officer  of,  and  shall  be  certified  under  the  public  seal 
of  some  city  or  town  corportte,  or  city  or  town  being  in 
the  nature  of  a  corporation,  having  a  public  chief  officer, 
and  using  a  public  seal,  in  any  part  of  Europe ;  and  if 
such  acknowledgment  and  examination  shall  be  taken  in 
any  foreign  colony  in  Asia,  Africa,  or  America,  the  same 
shall  be  taken  before  the  person  there  in  chief  command, 
and  be  certified  under  his  hand,  and  such  seal  as  such  per- 
son there  in  chief  command  shall  use  as  his  public  seal,  (a) 

The  provisions  of  the  preceding  act  have  been  ex- 
tended. The  acknowledgment  of,  and  examination 
of  married  women  in  deeds  relative  to  real  property  in 
Antigua,  may  be  taken  before  any  one  of  the  judges  of 
the  courts  of  King's  Bench,  Common  Pleas,  or  Ex- 
chequer, in  England  or  Ireland,  (b) 

Conveyances  and  deeds,  and  also  letters  of  attorney, 
procurations,  and  other  powers  in  writing,  made  in 
places  out  of  the  island,  produced  in  any  court  of 
justice  within  the  island,  with  a  deposition  proving  the 
same,  sworn  before  the  lord  mayors  of  London,  York, 
or  Dublin,  or  any  other  mayor  or  chief  officer  of  any 
city  or  town  corporate  within  the  kingdoms  of  Great 
Britain  or  Ireland,  and  attested  under  the  public  seal  of 
such  city  or  town  corporate,  or  under  the  hand  and 
public  seal  of  any  chief  governor,  or  president  of  the 
council  of  any  colony  in  his  Majesty's  dominions,  and 
annexed  to  every  such  instrument  of  writing,  are  as 
sufficient  evidence  as  if  the  witnesses  therein  named, 
as  having  subscribed  the  same,  were  personally  pre- 
sent, and  made  such  proof  viva  vocCj  provided  such 
deeds,  if  they  concern  real  property  or  slaves,  be  in  all 
respects  duly  acknowledged  and  recorded  in  the  re- 
gister's office,  as  required  by  the  laws  of  the  island,  (c) 

(a)  Sect.  3.  (b)  No.  637,  Sept.  10th,  1799. 

(c)  31  Geo.  3,  n.  475,  cl.  58,  A.  D.  1791. 


76fi  CONFLICT  OP  LAWS. 

IV.  In  Nevis,  every  deed  executed  in  the  island  mast 
be  acknowledged  by  the  party  who  executes  it,  before 
one  of  the  judges  of  the  Court  of  King's  Bench  and 
Common  Pleas  in  the  island,  and  if  it  be  executed  in 
any  other  place,  it  must  be  acknowledged  before  one  of 
the  judges  of  the  Court  of  King's  Bench,  Common  Pleas, 
or  Exchequer  in  England,  or  before  the  chief  magistrate 
of  the  city,  town  corporate,  or  place  where  the  deed 
was  executed,  (a) 

By  a  previous  act  all  certificates  under  the  hand 
and  seal  of  the  mayor  of  London,  or  any  other  justice  of 
either  bench,  or  the  mayor  or  chief  magistrate  of  any 
city  or  corporation  in  Great  Britain  and  Ireland,  and 
in  any  other  of  his  Majesty's  dominions,  were  admitted 
in  evidence  in  the  courts  of  the  colony,  (b) 

y.  In  St.  Christopher's  and  the  Virgin  Islands,  the 
Leeward  Islands  Act  still  regulates  the  proof  and  regis- 
tration of  deeds,  (c) 

VI.  In  Grenada  and  the  Grenadines,  the  deed  made 
in  those  islands  must  be  executed  in  the  presence  of 
one  credible  witness,  and  acknowledged  before  any  judge 
of  the  Courts  of  King's  Bench,  Common  Pleas,  or  Ex- 
chequer of  those  islands,  or  before  the  register  of  deeds, 
by  the  party,  to  be  his  free  and  voluntary  act  and  deed, 
or  it  must  be  proved  by  the  oath  of  one  of  the  sab- 
scribing  witnesses  to  the  said  instrument  before  any  of 
the  judges,  and  indorsed  on  the  deed,  that  the  party 
thereto  did  seal  and  deliver  it  as  his  free  and  voluntary 
act  and  deed,  in  the  presence  of  himself  and  the  wit- 
nesses thereto,  (d) 

If  it  be  made  and  executed  in  Great  Britain,  or  any 
of  his  Majesty's  dominions,  it  must  in  like  manner  be 
acknowledged  or  proved  before  the  chief  magistrate  of 

(a)  No.  164,  A.  D.  1762. 

(6)  Nevis  Act,  2  Geo.  3,  A.  D  1732,  n.  100,  cl.  24. 

(c)  Ante,  p.  762.  (d)  Grenada  Act,  n.  8,  April  20th,  1767- 
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any  city  or  town  corporate  in  Great  Britain  or  Ireland, 
or  before  any  resident  governor  or  commander-in-chief 
of  any  British  colony,  and  transmitted  under  the  seal  of 
the  corporation,  or  under  the  great  seal  of  the  colony, 
and  recorded. (a) 

The  acts  of  Tobago  and  Dominica  contain  provisions 
similar  to  those  in  the  Grenada  Act,  which  has  been 
just  cited.  Under  these  acts  the  deed  must  be  acknow- 
ledged before  two  witnesses.  (J) 

The  Tobago  Act  authorizes  the  acknowledgment  to 
be  made  before  any  member  of  the  council,  and  the 
Dominica  Act  permits  the  certificate  of  the  governor  of 
a  British  colony  to  be  made  under  his  private  seal,  (b) 

The  Dominica  Act  admits  the  certificate  of  the  judge 
under  his  hand  and  private  seal,  (b) 

By  the  Grenada  Acts,  (c)  deeds,  conveyances,  letters 
of  attorney,  and  other  powers  in  writing  made  out  of 
the  island,  if  the  due  execution  of  them  be  proved  by 
one  or  more  of  the  subscribing  witnesses,  by  affidavit 
sworn  before  the  mayor  or  other  chief  officer  of  any 
city  or  town  corporate  in  Great  Britain  or  Ireland,  and 
attested  under  his  hand  and  the  public  seal  of  such  city 
or  town  corporate,  or  under  the  hand  and  seal  of  any 
chief  governor,  or  magistrate,  lieutenant  governor  or 
president  of  the  council,  or  chief  or  senior  justice  of 
any  court  of  record  of  any  colony  in  his  Majesty's  do- 
minions, and  annexed  to  the  thing  proved,  are  deemed 
as  sufficiently  proved,  as  if  the  same  witness  or  wit- 
nesses were  personally  present,  and  made  such  proof 
before  one  of  the  justices  of  the  court  thereby  established, 
provided  such  deed  or  letters  of  attorney,  if  they  con- 
cern real  property  or  slaves,  shall  have  been  duly  re- 
corded in  the  register's  office  of  Grenada. 

(a)  No.  14,  cl.  1. 

{b)  Dominica  Act,  10  Geo.  3,  March  26th,  1770.     Tobago  Act,  8  Geo.  3, 
15  Geo.  3.  (c)  No.  62,  cl.  38. 
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In  Tobago  the  probate  is  made  before  the  goveraor, 
lieutenant  governor,  or  president  of  the  council  in  any 
colony. 

A  notarial  copy  of  a  procuration,  certified  according 
to  the  usage  of  the  country  where  the  same  is  made, 
is  admitted  to  be  received  and  recorded  in  the  register 
office  of  Grenada,  and  is  as  valid  and  efiectual  as  ori- 
ginal letters  of  attorney.  Such  letters  of  attorney,  or 
notarial  copies,  or  office  copies  thereof  duly  certified  by 
the  register,  and  recorded,  are  also  admissible  in  evi- 
dence, (a) 

A  letter  of  attorney,  executed  in  the  colony  of  Do- 
minica, may  be  personally  acknowledged  by  the  grantor 
before  the  chief  justice  ;  or,  in  case  of  his  death  or  ab- 
sence, before  the  next  senior  assistant  justice  of  the 
Court  of  Common  Pleas.  (6) 

If  it  be  executed  out  of  the  colony,  in  the  presence  of 
one  or  more  witnesses,  its  proof  and  authentication  are 
obtained  by  either  of  the  witnesses  personally  appearing 
and  making  oath  to  its  due  execution  before  the  chief 
justice ;  or,  in  case  of  his  death  or  absence,  the  next 
senior  assistant  justice  of  the  Court  of  Common  Pleas 
of  the  colony.  The  affidavit  must  either  be  indorsed  on 
or  annexed  to  the  letter  of  attorney,  (c) 

In  the  event  of  the  death  or  absence  of  the  witness  to 
a  letter  of  attorney  executed  in  the  colony  before  probate, 
proof  on  oath  may  be  made  by  any  credible  person 
before  the  chief  justice,  or  before  the  senior  assistant 
justice  of  the  Court  of  Common  Pleas,  to  the  hand- 
writing of  the  witness,  and  to  the  signature  of  the 
grantor,  and  of  the  death  ol  the  witness,  (d) 

The  probate  of  a  letter  of  attorney  executed  in  Great 
Britain  or  Ireland,  or  in  any  other  part  of  his  Majesty's 

(a)  No.  62,  d.  39. 

(6)  Dominica  Act,  58  Geo.  3,  cl.  2,  Feb.  26th,  1818. 

(c)  Cl.  3.  (d)  Cl.  4. 
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dominions,  is  made  by  the  witness  thereto  appearingbefore 
the  lord  mayor  or  other  chief  magistrate  of  any  city,  town 
corporate,  or  borough  in  theUnited  Kingdom,  or  elsewhere, 
in  or  near  to  which  the  person  making  such  affidavit  shall 
reside,  and  making  and  signing  an  affidavit  of  the  exe- 
cution thereof,  which  is  to  be  certified  and  transmitted 
to  the  colony  under  the  common  seal  of  such  city,  town 
corporate,  or  borough,  or  the  seal  of  the  office  of  such 
mayor  or  chief  magistrate,  (a)  The  affidavit  thus  sub- 
scribed by  the  witness  and  the  certificate  are  to  be  an- 
nexed to  the  letter  of  attorney,  (a) 

If  it  be  executed  in  any  foreign  state,  the  probate  is 
to  be  made  before,  and  the  affidavit  certified  under  the 
seal  of  the  governor  or  commander-in-chief,  chief  civil 
officer  or  chief  justice,  and  signed  by  one  or  other  of 
them,  and  the  affidavit  is  to  be  annexed  to  the  letter  of 
attorney,  (b) 

If  such  governor,  &c.,  has  no  seal  in  use,  the 
want  of  the  same  is  to  be  supplied  by  his  private 
seal,  with  a  notarial  seal  and  certificate  accompanying, 
annexed  to  the  said  letter  of  attorney,  affidavit,  and  cer- 
tificate, showing  the  want  of  a  public  seal,  (c) 

It  must  also  be  authenticated  and  proved  by  a  witness, 
if  executed  in  a  foreign  state.  Such  witness  personally 
appears  and  makes  affidavit  in  writing,  and  duly  signs 
the  same,  before  the  British  ambassador,  envoy,  charg6 
cTaffaireSf  consul,  or  vice-consul,  who  certifies  the  same 
under  his  hand  and  seal  of  office.  The  affidavit  and 
certificate  are  to  be  annexed  to  the  letter  of  attorney, 
and  transmitted  to  the  colony,  (d) 

The  examination  of  a  married  woman  who  is  party  to 
a  deed  is,  under  these  acts,  to  be  taken  before  and  cer- 
tified by  the  same  persons  who  are  empowered  to  take 
the  acknowledgment  or  probate  of  deeds  executed  by 
other  persons. 

(a)  a.  5.  (6)  CI.  6. 

(c)  CI.  7.  (*  CI.  8. 
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VII .  In  St. Vincent,  deedsjconveyances,  and  other  instro- 
ments  in  writing  relating  to  real  estate  or  slaves,  are  re- 
quired to  be  acknowledged  by  the  party  executing  them 
before  the  register,  or  his  lawful  deputy,  within  thirty  days 
if  they  have  been  executed  in  that  island ;  if  executed  in 
the  islands  of  Grenada,  the  Grenadines,  Tobago,  Domi- 
nica, and  B^rbadoes,  within  three  calendar  months;  and 
if  executed  in  any  of  the  islands  known  by  the  name  of  or 
comprehended  under  the  government  of  the  Leeward 
Charibbee  Islands,  within  four  calendar  months ;  and  if 
executed  in  Great  Britain,  Ireland,  North  America,  or 
any  other  part  of  his  Majesty's  dominions,  within  the 
space  of  twelye  calendar  months.  When  they  are  duly 
acknowledged  before  the  register  or  his  deputy  by  the 
party  executing  the  same  within  the  times  for  that 
purpose  limited,  they  are  valid  and  effectual  to  all  in- 
tents and  purposes  whatsoever,  as  if  registered  on  the 
days  of  their  respective  dates ;  but  if  they  are  not  ac- 
knowledged until  after  the  respective  times  so  limited, 
as  against  subsequent  purchasers  or  incumbrancers,  they 
are  valid  and  effectual  only  from  the  respective  times  of 
acknowledging  the  same,  but  as  between  the  parties  to 
such  deeds,  and  all  claiming  or  deriving  title  under 
them,  where  there  are  no  subsequent  purchasers  or  in- 
cumbrancers, such  deeds  are,  whenever  recorded,  valid 
and  effectual  from  the  dates  thereof,  (a) 

The  party  executing  any  deed,  who  does  not  per- 
sonally appear  to  acknowledge  it  as  his  act  and  deed 
before  the  register,  must  appoint  an  attorney  expressly 
for  that  purpose,  under  his  hand  and  seal,  either  in  the 
body  of  or  indorsed  on  or  annexed  to  the  deed,  convey- 
ance, or  other  instrument  to  be  acknowledged. 

The  acknowledgment  of  an  absent  person  by  attorney 
cannot  be  taken  by  the  register,  until  the  execution  of  the 
deed  by  such  absent  person,  and  the  power  of  attorney,  have 

(a)  St.  Vincent's  Act,  10  Geo.  3,  cl.  12. 
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been  duly  proved  on  oath  by  one  of  the  subscribing  wit- 
nesses thereto,  either  before  one  of  the  justices  of  the 
Court  of  Common  Pleas  in  the  island,  or  before  the  chief 
magistrate  of  some  city  or  town  corporate  in  Great  Britain 
or  Ireland,  or  before  some  resident  governor  or  com- 
mander for  the  time  being  of  some  of  his  Majesty's  co- 
lonies or  plantations^  and  certified  under  the  hand  of  the 
said  justice  if  in  the  said  island,  and  under  the  seal  of  the 
said  corporation,  or  the  hand  and  seal  of  such  governor 
or  commander,  (a) 

No  deed  is  admitted  to  be  pleaded  in  any  court  unless 
it  be  written  in  English,  and  appears  to  have  been  at  some 
time  or  other  previously  recorded  in  the  register's  oflSice. 

The  acknowledgment  of  all  deeds,  specifying  the  party 
or  parties  acknowledging  the  same,  and  whether  they 
appeared  personally  or  by  attorney,  must  be  indorsed 
by  the  register  on  the  deed  so  acknowledged,  together 
with  the  day  of  the  month  and  the  year  in  words  at  large, 
and  afterwards  signed  by  the  register  or  deputy  regis- 
ter's own  hand,  (b)  The  deed  is  to  be  duly  and  fairly 
registered  and  entered  at  large  in  a  book  to  be  kept  for 
that  purpose,  (c) 

The  time  of  acknowledgment  is  esteemed  and  taken 
to  be  the  time  of  the  entry  or  register  thereof,  (rf) 

Copies  of  all  deeds,  attested  by  the  register,  or  by 
his  lawful  deputy  for  the  time  being,  as  being  true  copies 
of  the  record  in  his  office,  are  as  good  evidence,  and  in 
the  same  manner  allowed  to  be  pleaded  in  any  court  of 
the  island,  as  if  the  original  were  exhibited.  Such 
attestation  of  itself  is  sufficient  proof  of  the  execution 
of  the  original,  except  leases,  the  record  of  which  is 
equal  to  the  original  in  validity  no  longer  than  one  year 
after  the  expiration  of  the  term  mentioned  in  the  lease, 
or  until  the  first  court  after  such  year  has  expired,  (e) 


(c)  CI.  15. 


(a)  CI.  13. 

(6)  CI.  14. 

id)  a.  16. 

(e)  CI.  19. 
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If  any  deed,  executed  beyond  seas,  appear  by  proper 
oath,  certificate,  or  evidence  to  have  been  lost  at  sea, 
intercepted  by  the  enemy,  or  otherwise  unavoidably  de- 
tained beyond  the  time  limited  for  the  acknowledgment 
thereof,  without  the  fault  or  neglect  of  the  party  in- 
terested to  lodge  and  record  the  same,  the  deed,  if 
recovered,  or  a  duplicate  thereof,  if  the  original  be  lost 
or  destroyed,  being  duly  proved  as  the  act  directs,  is  to 
be  received,  and  the  acknowledgment  thereof  taken  by 
the  register  or  his  deputy,  and  the  same  being  recorded 
will  be  as  valid  and  effectual  as  if  the  same  had 
been  acknowledged  within  the  time  before  limited 
for  that  purpose.  The  proof,  certificate,  or  evidence  of 
the  loss  or  detention  of  the  original  must  at  the  same 
time  be  lodged  and  recorded  in  the  register's  books  im- 
mediately after  the  deed,  conveyance,  or  other  instrument 
of  writing  so  to  be  recorded,  provided  the  same  be 
brought  into  the  said  office  to  be  registered  within  two 
years  from  the  time  of  the  execution  thereof,  (a) 

A  deed  in  due  form  of  law,  made  and  executed  by  the 
husband  and  wife,  of  the  real  property  and  slaves  of  the 
wife,  or  whereof  the  husband  was  solely  and  in  his  own 
right  seised  at  any  time  during  the  coverture,  or  whereof 
the  husband  or  husband  and  wife  were  seised  in  right  of 
the  wife,  or  the  husband  jointly  with  the  wife,  or  by  te- 
nant in  tail  general  or  special,  and  by  the  party  or  par- 
ties, and  each  of  them,  from  whom  the  interest  passes, 
if  it  be  acknowledged  before  some  of  his  Majesty's 
justices  of  the  Court  of  Common  Pleas  in  England  or 
Ireland,  or  other  court  of  a  similar  nature,  by  whatever 
style  called  or  known,  in  any  part  of  his  Majesty's  do- 
minions, or  before  some  of  his  Majesty's  justices  of  the 
Court  of  Common  Pleas  in  the  island  of  St.  Vincent,  is 
as  effectual  and  valid  in  law  to  pass  all  the  estate,  right 
title,  interest,  and  claim  of  the  party  or  parties  and 

(a)  St  Vincent's  Act,  April  28th,  1772,  d.  12. 
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each  of  them  to  such  deed  in  or  to  such  real  property 
and  slaves,  as  if  the  party  had  levied  a  fine  with  procla- 
mations, or  suffered  a  common  recovery  of  such  real  pro- 
perty or  slaves  in  any  court  of  record  at  Westminster,  (a) 

The  wife  who  is  party  to  any  such  deed  must  be  of 
AiU  age,  and  she  must  be  examined  privately  and  apart 
by  the  judge  before  whom  the  deed  is  acknowledged, 
whether  she  executes  it  freely,  voluntarily,  and  without 
fear,  threats,  or  compulsion  of  or  by  her  husband,  and 
her  examination  must  be  indorsed,  together  with  the  ac- 
knowledgment of  the  party  from  whom  the  interest  by 
the  said  deed  passes,  and  such  acknowledgment  must  be 
subscribed  by  the  judge  before  whom  such  acknowledg- 
ment is  taken,  and  by  or  before  whom  such  wife  is  pri- 
vately examined,  (b) 

The  acknowledgments  and  examinations  in  any  other 
place  except  England  and  Ireland  must  be  certified 
under  the  hand  of  the  justice  before  whom  the  same  are 
made,  and  under  the  seal  of  the  said  court,  if  any  such 
seal  is  there  used,  and  if  no  such  seal  be  used,  then  under 
the  private  seal  of  the  justice,  (c)  Such  deeds  must  be 
duly  proved  and  recorded  in  the  register's  office  accord- 
ing to  the  laws  of  the  island,  (c) 

All  deeds  so  executed  and  acknowledged  are  to 
be  enrolled  at  length  in  the  register's  office  of  the 
island  within  six  months  after  the  acknowledgment  of 
such  deeds,  and  in  case  the  said  deeds  be  executed 
and  acknowledged  within  either  of  his  Majesty's  king- 
doms of  England  or  Ireland,  the  same  are  to  be  en- 
rolled at  length  in  the  High  Court  of  Chancery  of 
that  kingdom,  wherein  the  same  was  executed  and  ac- 
knowledged, within  six  months  after  the  acknowledg- 
ment thereof  ;  and  the  acknowledgment  of  such 
deeds,  so  subscribed  by  the  judge  before  whom  the  same 
were  taken,  shall   be   a  sufficient  proof   of  the    due 

(a)  St.  Vincent's  Act.  July  11th,  1767,  cl.  1.  {b)  CI.  2. 

(c)  lb,  April  24th,  1772. 
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execution  thereof,  and  the  record,  or  an  exemplifi- 
cation or  attested  copy  of  such  deed  or  deeds,  is  to 
be  admitted  and  allowed  to  be  given  in  evidence  upon 
any  trial  at  law  or  hearing  in  equity,  where  the  original 
deeds  are  mislaid  and  cannot  be  produced,  (a) 

VIII.  In  the  Bahamas,  every  deed  concerning  or 
whereby  any  real  estate,  vessels,  or  other  estate  may  be 
affected  in  law  or  equity,  may,  at  the  election  of  the 
party  or  parties  concerned,  be  registered,  enrolled,  and 
recorded  in  such  manner  as  is  thereinafter  directed. 
Every  deed,  that  at  any  time  after  the  said  deed  is 
so  registered  and  recorded,  is  made  or  executed  of  the 
premises  or  any  part  thereof  contained  in  any  such  re- 
corded deed,  is  fraudulent  and  void  against  any  subse- 
quent purchaser  or  mortgagee  for  valuable  consider- 
ation, unless  the  same  be  registered  and  recorded  as  by 
the  act  is  directed  before  the  registering  of  the  deed  or 
conveyance  under  which  such  subsequent  purchaser  or 
mortgagee  claims,  (b) 

Before  any  deed  can  be  entered,  registered,  and  re- 
corded, its  due  execution  must  be  proved  upon  the  oath  of 
one  of  the  subscribing  witnesses  thereto,  to  be  taken 
before  the  register  or  his  deputy,  who  is  required  to  in- 
dorse a  certificate  on  every  such  deed,  and  therein  men- 
tion the  certain  day,  hour,  and  time  on  which  such  deed 
is  so  entered,  registered,  and  recorded,  (b) 

If  the  deed  has  been  executed  in  any  of  the  United 
States  of  America,  it  must  be  proved  by  a  subscribing 
witness,  or  acknowledged  by  the  party  before  any 
British  consul  or  vice-consul  residing  in  any  of  such 
states,  or  before  the  chief  justice  of  any  of  those  states, 
or  before  the  chief  justice  or  any  of  the  judges  of  the  Su- 
preme Court  of  the  said  United  States,  and  certified 
under  the  seal  of  any  of  the  said  states,  or  the  seal  of  the 
said  United  States,  (c) 

(«)  St.  Vincent's  Act,  July  14th,  1777- 

(b)  Bahamas  Act,  4  Geo.  3,  c.  I .  (c)  lb. 
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By  a  subsequent  act  the  deed  may  be  recorded  ou  the 
acknowledgment  by  the  party  executing  it,  or  upon 
oath  of  its  due  ej^ecution.  (a) 

Deeds  and  powers  of  attorney,  when  executed  in  any  part 
of  the  United  Kingdom,  or  any  of  the  British  dominions, 
or  in  any  foreign  state  except  the  United  States,  may  he 
acknowledged  before  the  mayor  or  other  chief  magis* 
trate  of  any  city  or  borough,  or  before  any  British  consul 
or  vice-consul  in  any  foreign  state,  or,  if  there  be  no 
consul  or  vice-consul,  before  the  chief  judge  or  magis- 
trate of  the  foreign  city,  and  transmitted  under  the 
common  seal  of  such  city  or  borough,  or  the  seal  of  the 
office  of  such  mayor  or  other  chief  magistrate,  or  under 
the  seal  of  such  consul  or  vice-consul,  or  of  such  chief 
judge  or  magistrate  of  such  foreign  city,  town,  or  place, 
may  lawfully  be  recorded  by  the  secretary  or  his  deputy, 
upon  the  production  of  the  same,  without  any  further  or 
other  proof  of  the  execution  thereof,  (b) 

The  deed  proved  or  acknowledged,  and  recorded, 
or  any  copy  of  the  record,  and  certified  under  the 
seal  of  the  city  or  borough,  is  evidence  in  the  same 
manner  as  the  original,  (c) 

IX.  In  the  Bermuda  Islands  the  statute  of  fraiuls  is 
not  in  force,  (d) 

The  law  of  these  islands  requires  a  conveyance  by  a 
feme-covert,  together  with  her  husba;nd,  upon  her  pre- 
vious examination  before  the  chief  justice  of  the  Courts 
of  King's  Bench,  Common  Pleas,  and  Assize,  or  a  com- 
missioner, in  order  to  pass  her  estate  or  bar  her  cl^im  to 
dower  in  her  husband's  lands.  A  certificate  of  such 
acknowledgment  must  be  indorsed  on  the  deed,  and  the 
conveyance  recorded  in  the  secretary's  office  within  six 
mondis  after  its  execution,  (e) 


(fl)  46  Geo.  3,  c.  16,  cl.  1.  (b)  CI.  2.  (c)  CI.  5. 

(d)  Sheddon  v.  Goodrich,  8  Ves.  481. 

(e)  19  Geo.  3,  May  22nd,  1779.    43  Geo.  3,  July  28th,  1803. 
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Conveyances,  deeds,  letters  of  attorney,  and  other 
powers  in  writing,  made  in  or  out  of  the  Bermada 
Islands,  and  the  execution  of  which  is  proved  by  one  or 
more  of  the  subscribing  witnesses  by  affidavit  sworn 
before  the  mayor  or  other  chief  officer  of  any  city  or 
town  corporate  in  his  Majesty's  dominions,  or  before  the 
governor  or  justice  of  any  superior  court  of  record  in 
any  colony,  and  attested  under  the  hand  of  such  officer 
or  person  before  whom  the  same  shall  be  sworn,  and  the 
public  seal  of  such  city  or  town  corporate  annexed  to 
the  document  proved,  are  adjudged  to  be  as  sufficiently 
proved  as  if  the  witness  was  personally  present  and  sworn 
in  open  court,  (a) 

It  is  not  necessary  that  a  power  of  attorney  to  execute 
a  deed  in  Bermuda  should  be  inserted  in  the  deed. 

A  married  woman,  being  absent  from  the  island,  may 
grant  a  power  of  attorney  to  execute  a  deed  if  she  com- 
plies with  the  provisions  of  the  two  preceding  acts.  (6) 

X.  The  enactments  in  the  Montserrat  and  Upper  Ca- 
nada acts  are  in  their  terms  so  similar,  that  it  may  be 
inferred  they  were  both  copied  from  the  law  of  Nova 
Scotia  of  the  3rd  of  July,  1752.  They. both  provide  for 
the  registration  of  a  memorial  of  every  deed  affecting 
real  property,  and  the  Montserrat  act  applies  to  the 
transfer  of  slaves,  (c) 

It  is  to  be  put  in  writing  under  the  hand  and  seal  of 
some  or  one  of  the  grantors,  or  some  or  one  of  the  gran- 
tees, his,  her,  or  their  heirs,  executors  or  administrators, 
guardians  or  trustees,  and  brought  to  the  register's  of- 
fice. Before  it  can  be  registered,  it  must  be  attested  by 
two  witnesses,  one  of  whom  is  to  be  one  of  the  witnesses 
to  the  execution  of  the  deed  or  conveyance,  which  wit- 
ness  shall  upon   his  oath,   before  the  register,    prove 

(a)  Bermuda  Act,  June  l6th,  1831,  cl.  10. 
(6)  June  25th,  1834. 

(c)  Montserrat  Act,  28  Geo.  2,  A.D.  June  27th,  1754.     Upper  Canada 
Act,  35  Geo.  3,  c.  6,  A.D.  1796.    58  Geo.  3,  c.  8. 


DELIVERY,  AND  THE  INSTRUMENT  OF  TRANSFER.       777 

the  signing  and  sealing  of  such  memorial,  and  the  exe- 
cution of  the  deed  mentioned  in  it. 

The  register  must  then  enter  a  memorandum  of  the 
taking  of  the  probate  or  acknowledgment  upon  the  said 
respective  memorials,  with  the  time  when  the  same  was 
so  taken,  and  the  memorandum  must  be  signed  by  the 
register  or  his  deputy,  and  also  by  the  party  so  ac- 
knowledging the  same  respectively. 

The  memorial  must  contain  the  day  of  the  month  and 
the  year  when  such  deed  or  conveyance  bears  date, 
and  the  names  and  additions  of  all  the  parties  and 
witnesses  to  it,  and  the  places  of  their  abode,  and 
mention  the  lands,  tenements,  and  hereditam^iito,  and 
the  names  of  the  slaves  contained  :u  the  deed  or  con- 
veyance, and  the  name  of  -Ije  parish  in  which  such 
lands,  &c.,  are  situated,  in  such  manner  as  they  are  ex- 
pressed in  the  deed,  or  to  the  same  effect. 

The  deed,  of  which  such  memorial  is  to  be  registered, 
must  be  produced  to  the  register  at  the  time  of  en- 
tering such  memorial,  who  must  indorse  a  certificate 
on  every  such  deed,  and  therein  mention  the  certain 
day,  hour,  and  time  on  which  such  memorial  is  entered 
and  registered. 

A  memorial  of  such  deeds,  conveyances,  &c.,  as  are 
made  and  executed  in  any  place  not  within  the  island, 
which  affect  any  real  property  or  slaves  within  the  island 
or  province,  cannot  be  registered  except  on  an  affidavit  in 
writing,  which,  by  the  Montserrat  Act,  must  be  swoiii 
before  one  of  the  judges  at  Westminster,  or  a  master  in 
chancery,  ordinary  or  extraordinary,  in  England,  or 
before  one  of  the  judges  of  Ireland,  or  a  master  in  chan- 
cery, ordinary  or  extraordinary,  there,  or  before  one  of 
the  judges  of  the  Court  of  King's  Bench  or  Common 
Pleas  in  any  of  his  Majesty's  Leeward  Charibbee  Islands 
in  America,  or  before  the  mayor  or  chief  magistrate  of 
any  city  or  town  in  the  kingdom  of  Great  Britain  or  Ire- 
land, and  certified  under  the  common  seal  of  such  city 
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or  town,  or  under  the  seal  of  the  office  of  such  mayor  or 
chief  magistrate,  or  before  the  governor,  or  deputy 
governor,  or  chief  commander  of  any  colony  certified 
under  the  seal  of  such  colony. 

By  the  Upper  Canada  act  the  affidavit  must  be  sworn 
before  the  mayor  or  chief  magistrate  of  any  city,  bo- 
rough, or  town  corporate  in  Great  Britain  or  Ireland,  or 
the  chief  justice  or  judge  of  the  supreme  court  of  any 
colony  belonging  to  the  crown  of  Great  Britain. 

Both  acts  require  the  affidavit  to  be  brought  with  the 
memorial  to  the  register,  and  that  in  such  affidavit  one 
of  the  witnesses  to  the  execution  of  such  deeds  and  con- 
veyances shall  swear  that  he  saw  the  same  executed,  and 
the  memorial  signed  and  sealed,  which  shall  be  a  suf- 
ficient authority  to  the  register  to  give  the  party  bring- 
ing such  memorial  and  affidavit  a  certificate  of  the  re- 
gistering such  memorial,  which  certificate,  signed  by  the 
raster  or  his  deputy,  shall  be  taken  and  allowed  as 
evidence  of  the  registries  of  such  memorials. 

Where  there  are  more  writings  than  one  for  making 
and  perfecting  any  conveyance  or  security,  which  men- 
tion or  in  any  way  affect  the  same  lands,  tenements, 
hereditaments,  and  slaves,  it  shall  be  a  sufficient  me- 
morial or  register  thereof  if  all  the  same  lands,  tene- 
ments, and  hereditaments,  and  the  names  of  the  same 
slaves,  and  the  parish  within  which  the  same  lands,  te- 
nements, or  hereditaments  lie,  be  only  once  mentioned 
in  the  memorial,  register,  and  certificate  of  any  one  of 
the  deeds  or  writings  made  for  the  perfecting  of  such 
ccmveyance  and  security,  and  the  dates  of  the  rest  of  the 
said  deeds  or  writings  relating  to  the  said  conveyance  or 
security,  with  the  names  and  additions  of  the  parties 
and  witnesses,  and  the  places  of  their  abodes,  be  only 
set  down  in  the  memorials,  registers,  and  certificates  of 
the  same,  with  a  reference  to  the  deed  or  writing,  whereof 
the  memorial  is  so  registered,  that  contains  or  expresses 
the  parcels  of  lands,  tenements,  and  hereditaments. 
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The  M ontserrat  Act  differs  from  the  Upper  Canada 
Act  in  two  particulars.  1st,  It  permits  the  memorial 
to  be  registered,  if  the  person  signing  and  sealing  it 
acknowledges,  before  the  register  or  his  deputy,  his 
signing  and  sealing  of  the  memorial,  and  the  exe- 
cution of  the  deed  or  conveyance  mentioned  in  the 
memorial. 

2ndly.  The  deed  or  conveyance  may  be  registered  or 
enrolled  at  full  length. 

When  the  deed  is  brought  to  the  register's  office 
for  this  purpose,  its  execution  must  be  proved  before  him 
by  the  oath  of  one  of  the  witnesses  to  it ;  and  if  the  deed 
has  been  executed  out  of  the  colony,  by  an  affidavit  in 
writing  made  before  any  of  the  persons  authorized  to 
take  probate  of  memorials  executed  out  of  the  colony, 
and  certified  in  the  manner  required. 

The  registry  at  full  length  of  the  deeds  or  writings 
in  the  register's  office,  is  deemed  to  be  the  entry  of  a 
memorial  thereof,  pursuant  to  the  act,  and  has  the 
same  force  and  effect  upon  the  estate  contained  in 
it. 

The  certificates  signed  and  endorsed  on  such  deeds,  or 
conveyances,  registered  at  full  length,  are  taken  and  al- 
lowed as  evidence  of  such  registry  in  all  courts  of  record 
in  the  island. 

By  a  subsequent  act  (a)  of  Upper  Canada,  in  cases 
where  the  witnesses  to  any  deed,  conveyance,  or  instru- 
ment incumbering  lands  in  the  province,  are  dead,  the 
grantee  or  grantees,  his  or  their  heirs,  executors,  or 
administrators,  guardians  or  trustees,  are  to  make  proof, 
before  the  justices  in  quarter  sessions  assembled,  of  the 
execution  of  such  instrument,  and  upon  certificates 
signed  by  the  chairman  and  witnessed  by  the  clerk  of 
the  peace,  and  the  majority  of  the  magistrates  present 

(a)  58  Geo.  3,  c.  8. 
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in  such  sessions,  that  they  are  satisfied  by  such  proofe 
of  the  due  execution  of  such  deed  or  instrument,  it  shall 
be  lawful  for  the  said  register  of  the  said  county  to 
register  a  memorial  of  the  same,  tc^ether  with  the 
certificate. 

XI.  By  the  Nova  Scotia  Act,  (a)  the  register  of  all 
deeds  and  conveyances  is  required  in  lieu  of  the  me- 
morial prescribed  by  the  resolution  of  the  governor  in 
council,  of  the  3rd  of  February,  1752.  (a) 

They  are  to  be  registered  in  words  at  full  length, 
upon  proof  of  one  credible  subscribing  witness  to  the 
due  execution  of  the  same. 

If  the  deed  has  been  made  and  executed  in  Great 
Britain  or  Ireland,  or  in  any  of  his  Majesty's  colonies 
or  plantations  distant  from  the  province,  it  may  be  re- 
gistered, although  one  of  the  witnesses  thereto  should 
not  come  before  the  register  or  his  deputy  to  prove  it, 
as  directed  by  the  act,  provided  the  execution  thereof 
shall  appear  to  him  either  to  have  been  properly  ac- 
knowledged by  the  grantor  himself,  named  in  such  deed 
or  conveyance,  or  be  proved  by  the  oath  of  one  of  the 
subscribing  witnesses  thereto,  before  some  or  one  of  bis 
Majesty's  justices  of  the  peace  of  the  place  where  such 
deed  or  conveyance  shall  have  been  executed  and  duly 
attested  by  him,  and  such  attestation  being  also  authen- 
ticated (if  in  the  plantations)  under  the  hand  and  seal 
of  the  governor,  lieutenant  governor,  or  commander-in- 
chief  of  the  province  where  the  same  shall  be  made,  or 
of  a  public  notary  there  residing  ;  and  if  in  Great  Bri- 
tain or  Ireland,  under  the  public  seal  of  some  corpo- 
ration there,  or  by  the  attestation  and  certificate  of  some 
notary  public  lawfully  constituted,  resident  there,  cer- 
tifying that  such  person  so  subscribing  as  a  justice  of 
the  peace  is  really  so,  and  that  all  faith  and  credit  ought 
to  be  given  to  his  attestations. 

(a)  32  Geo.  2,  c.  2,  A.  D.  1758. 
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XIL  By  the  law  of  New  Brunswick  (a)  the  execution 
of  deeds  and  conveyances  to  be  entered  and  registered, 
must  be  previously  attested  by  one  or  more  of  the  sub- 
scribing witnesses  thereto,  who,  upon  oath  before  the 
register,  or  before  the  supreme  court  of  judicature,  or 
before  any  one  of  the  justices  of  the  same  court,  or  be- 
fore any  one  of  the  inferior  courts  of  Common  Pleas  in 
the  province,  proves  the  signing,  sealing,  and  delivery 
of  the  deeds  and  conveyances ;  or  else  the  grantor  and 
persons  so  signing,  sealing,  and  delivering  such  deeds 
and  conveyances,  shall,  before  the  said  register,  or  be- 
fore one  of  his  Majesty's  justices  of  the  peace,  ac- 
knowledge their  signing,  sealing,  and  delivering  the 
same. 

The  said  register  and  courts  of  justice  are  respectively 
required  to  enter  a  memorandum  of  the  administering 
and  taking  the  same  oaths  and  acknowledgments  re- 
spectively, signed  with  their  hands  respectively,  upon 
the  said  deeds  and  conveyances,  with  the  time  when  the 
same  were  so  taken  and  administered. 

Copies  of  such  entries,  and  enrolments  of  such 
deeds  and  conveyances  so  registered  at  full  length,  and 
which  copies  shall  be  signed  by  such  register,  are  al- 
lowed in  all  courts  of  record  to  be  good  and  sufficient 
evidence  of  such  deeds  and  conveyances,  in  case  the 
same  have  been  destroyed  by  fire  or  other  accident. 

Bargains  and  sales  of  any  real  property  by  deed  in- 
dented, or  deed  poll,  and  all  grants  and  conveyances 
whatsoever,  made  by  writing  and  duly  signed,  sealed, 
delivered,  and  acknowledged  by  the  grantors  or  bar- 
gainors, before  one  or  more  justices  of  the  peace,  who 
are  thereby  empowered  to  take  and  enter  on  such  deed, 
&c.  all  such  acknowledgments,  which  shall  be  entered 
and  registered  at  full  length  by  the  register,  shall  be 
good  and  effectual,  to  all  intents  and  purposes,  for  trans- 

(a)  New  Brunswick  Act^  26  Geo.  3,  c.  3,  cL  6. 
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ferring  such  real  property  according  to  the  intents, 
uses,  and  purposes  of  such  deeds,  without  livery  of 
seisin,  or  any  other  act  or  deed,  or  form  or  ceremony 
whatsoever,  (a) 

If  the  grantor  live  in  Great  Britain  or  Ireland,  the 
acknowledgment  of  such  deed  may  be  had  and  taken, 
by  and  before  any  judge  of  any  of  the  courts  of  King's 
Bench  or  Common  Pleas,  or  Baron  of  the  Exchequer, 
or  any  master  in  chancery,  or  before  any  mayor  or  other 
chief  magistrate  of  the  city,  borough,  or  town  corporate 
in  any  part  of  the  United  Kingdom,  where,  or  near 
to  which,  the  said  grantors  or  bargainors  reside,  and 
certified  under  the  common  seal  of  such  city,  borough, 
&c.,  (6)  or  any  judge  or  lord  of  the  session  in  Scot- 
land, and  if  in  any  other  part  of  the  British  dominions, 
by  or  before  any  judge  of  the  superior  court  of  ju- 
dicature of  any  colony,  and  certified  on  the  said  deed 
or  conveyance,  by  and  under  the  hand  of  such  judge  or 
other  person  so  taking  the  acknowledgment  thereof. 

The  certificate  must  also  be  authenticated,  if  in  the 
British  plantations,  under  the  hand  and  seal  of  the 
governor,  lieutenant  governor,  or  commander-in^hief 
of  the  province  where  the  same  shall  be  made,  and  if  in 
Great  Britain  or  Ireland,  the  public  seal  of  some  corpo- 
ration there,  certifying  that  all  faith  and  credit  oaght 
to  be  given  to  the  attestation  of  the  person  so  taking 
the  acknowledgment. 

If  the  grantor  die  before  the  acknowledgment  of  the 
deed,  proof  of  the  execution  thereof  may  be  made  by  the 
oath  of  one  or  more  of  the  subscribing  witnesses  thereto, 
before  his  Majesty's  supreme  court  of  judicature,  or  any 
inferior  court  of  Common  Pleas  or  Exchequer  in  Eng- 
land or  Ireland,  or  the  Court  of  Session  in  Scotland, 
or  before  the  superior  court  of  judicature  in  such  other 
British  colony  as  aforesaid,  (c) 

(a)  CI.  10.  (ft)  62  Geo.  3,  c.  20. 

(c)  26  Geo  3,  c.  3,  cl.  12. 
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If  he  live  in  any  foreign  state  or  kingdom,  the  ac- 
knowledgment or  proof  of  such  deeds  or  conveyances 
may  be  had  and  taken  before  any  public  minister,  am- 
bassador, or  consul,  from  the  court  of  Great  Britain, 
resident  in  any  such  state  or  kingdom,  and  certified  on 
such  deed  or  conveyance,  by  and  under  the  hand  and 
seal  of  such  minister,  ambassador,  or  consul,  (a) 

The  acknowledgments  or  proofs  taken  under  and 
by  virtue  of  the  act,  are  to  be  registered  with  the  re- 
spective deeds  and  conveyances  so  acknowledged,  in  the 
respective  offices  of  the  registers  of  deeds  established  by 
the  preceding  act. 

XIIL  In  Prince  Edward's  Island,  the  execution  of 
deeds  is  proved  before  the  register,  or  before  the  com- 
missioners whom  the  governor  is  authorized  to  ap- 
point, on  the  oath  of  one  or  more  of  the  subscribing 
witnesses  to  the  execution,  or  by  the  personal  acknow- 
ledgment of  the  grantor,  before  him,  or  before  such 
commissioners.  The  proof  or  acknowledgment  of  exe- 
cution is  to  be  indorsed  on  the  deed. 

If  tne  deed  has  been  executed  in  Great  Britain  or 
Ireland,  or  in  any  of  his  Majesty's  colonies  or  planta- 
tions, or  other  his  dominions,  although  none  of  the 
witnesses  thereto  should  come  before  the  register  to 
prove  the  same,  he  may  register  such  deed  :  provided 
the  execution  thereof  shall  appear  to  such  register  either 
to  have  been  acknowledged  in  due  form  of  law  by  the 
grantor  himself,  or  to  have  been  proved  by  the  oath  of 
one  of  the  subscribing  witnesses  thereto,  before  some  or 
one  of  his  Majesty's  justices  of  the  peace  where  any  such 
deed  was  executed,  and  to  be  duly  attested  b}'^  such 
justice.  Such  aittestation  must  be  authenticated  (if 
in  the  plantetions)  under  the  hand  and  seal  of  the 
governor,  lieutenant  governor,  or  commander-in-chief 
of  the  province  or  government  where  the  same  was  exe- 

(a)  52  Geo.  3,  c.  20. 
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cuted,  or  of  a  notary  public  there  residing,  and  if  in 
Great  Britain  or  Ireland,  or  elsewhere  under  the  do- 
minions of  his  Majesty,  then  under  the  public  seal  of 
some  corporation  there,  or  by  the  attestation  and  certifi- 
cate of  some  notary  public  resident  there,  certifying  that 
such  person  so  subscribing  as  a  justice  of  the  peace  is 
really  and  truly  so,  and  that  faith  and  credit  is  and 
ought  to  be  given  to  all  such  his  attestations.  If 
any  such  deed  or  writings  be  executed  in  any  other 
place  out  of  his  Majesty's  dominions,  then  the  certifi- 
cate, attestation,  or  proof  of  such  execution,  shall  be  ac- 
cording to  the  forms  generally  used  in  such  place  on  the 
like  occasion,  (a) 

Copies  of  the  register's  certificate,  and  of  the  deed, 
duly  recorded  and  authenticated  by  the  register,  are  ad- 
missible in  case  the  original  deed  is  lost,  and  none  of 
the  witnesses  thereto  are  living.  (6) 

In  the  event  of  the  death  of  the  grantor  and  witnesses 
before  the  registry  thereof,  or  if  they  cannot  be  found, 
so  as  to  obtain  the  acknowledgment  or  proof,  the  exe- 
cutor of  a  deceased  grantor  may  execute  a  memorial  of 
such  deed,  and  it  may  be  registered  with  the  original 
deed,  upon  such  memorial  being  acknowledged  or 
proved  before  the  register,  or  otherwise  authenticated, 
if  executed  abroad  in  the  manner  prescribed,  (c) 

All  powers  of  attorney,  by  virtue  of  which  any  deed 
is  executed,  must  be  recorded  at  length  in  the  register's 
office,  and  no  deed  purporting  to  be  executed  there- 
under has  any  effect  until  the  power  of  attorney  is 
recorded,  (d) 

The  effect  of  a  bargain  and  sale,  if  the  law  respecting 
its  probate,  acknowledgment,  and  registration  has  been 
complied  with,  is  to  transfer  the  possession,  ex  vi  factiy 
without  livery  of  seisin,  or  any  other  ceremony. 


(a)  Prince  Edward's  Island  Act,  3  W.  4,  c.  10,  cl.  4. 

^b)  Cl.  5.  (c)  a.  6.  (cO  Cl.  14 
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It  will  have  been  perceived  that  writing  forms  an  es- 
sential part  of  the  proof  of  the  transfer  of  real  property ; 
but  its  necessity  is  further  enforced  by  the  statute  of 
frauds.  In  Jamaica,  Tortola,  St.  Christopher,  Dominica, 
St.  Vincent,  Upper  Canada,  and  Prince  Edward's  Island, 
that  statute  is  in  force,  because  it  was  received  as  part  of 
the  law  of  those  settlements  on  their  establishment,  and 
it  has  been  expressly  enacted  in  Barbadoes,  Grenada, 
Bahamas,  Antigua,  Montserrat,  Nova  Scotia,  and  New 
Brunswick,  (a) 

This  statute,  it  has  been  already  stated,  is  not  in  force 
in  the  Bermuda  Islands. 

In  the  transfer  of  slaves  made  in  the  United  King- 
dom, it  was  necessary,  for  some  years  previous  to  the 
abolition  of  slavery,  to  observe  certain  formalities  in 
order  to  render  that  transfer  valid.  By  a  British  statute, 
the  69th  Geo.  III.,  c.  120,  no  deed  or  instrument, 
whereby  any  slave  in  any  of  the  colonies  was  intended 
to  be  mortgaged,  sold,  charged,  or  in  any  manner  trans- 
ferred or  conveyed,  or  any  estate  or  interest  therein 
created  or  raised,  was  valid  in  law  to  pass  or  convey, 
charge  or  affect,  any  such  slave,  unless  the  registered 
name  and  description  of  such  slave  was  duly  set  forth  in 
such  deed  or  instrument,  or  in  some  schedule  thereupon 
indorsed  or  thereto  annexed,  according  to  the  then  latest 
registration  or  corrected  registration  of  such  slave  in  the 
office  of  the  registrar  of  slaves. 

No  deed  or  instrument  can  be  avoided  or  impeached 
by  reason  of  a  clerical  error  in  setting  forth  the  names 
and  descriptions  of  any  slaves  therein,  or  in  any  schedule 
thereto  contained,  nor  by  reason  of  any  disagreement 
between  the  names  and  descriptions,  and  the  entries 
thereof  in  the  books  of  registry,  or  duplicate  registry, 

(a)  Barbadoes,  Act,  n.  226,  Feb.  I6th,  1762.  Grenada  Act,  Feb.  20th, 
1770, 10  Geo.  3.  Bahamas,  40  Geo.  3,  c.  2.  Antigua,  n.  438,  26  Geo.  3. 
Montserrat,  26  Geo.  2.  Noya  Scotia,  32  Geo.  2,  c.  18.  New  Brunswick, 
26  Geo.  3,  c.  14. 
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which  might  have  arisen  from  any  error  or  default  of 
the   registrar,   his  assistant,    or  clerks,   in    extracting 
and  certifying  the  said  names  and  descriptions  without 
the   fraudulent  contrivance  or  wilful  de£sLult   of  the 
parties  to  such  deed  or  instrument.     It  is  also  provided 
that  the  act  should  not  extend  to  or  be  construed  to 
hinder  or  prevent  the  transfer  or  assignment  of  any  se- 
curity, mortgage,  or  charge  of  or  upon  slaves  granted, 
made,  created,  or  executed  antecedently  to  the  passing 
of  the  act,    nor  to   avoid    any    deed    or  instrument 
whereby  such  security,  mortgage,  or  charge  should  be 
thereafter  transferred,  nor  to  avoid,  hinder,  or  impeach 
any  will,  codicil,  or  other  testamentary  paper,   or  any 
probate  or  letters  of  administration,  or  any  bill  of  sale, 
assignment,   conveyance,   or  instrument    made  by  or 
under  the  authority  of  any  commission  of  bankrupt, 
or  any  public  officer  appointed  to  assign  or  convey  any 
insolvent's  estate  and  effects,  or  by  or  under  the  au- 
thority of  any  court  of  justice  or  any  officer  thereof,  or 
in  the  execution  of  any  legal  process,  by  reason  that  the 
registered  names  and  descriptions  of  any  slaves  are  not 
set  forth  in  such  deed,  will,  codicil,  testamentary  paper, 
probate,  letters  of  administration,  bill  of  sale,  assign- 
ment, conveyance,  or  instrument,  (a) 

The  issue  of  any  slave  or  slaves  named  or  described 
in  any  deed  or  instrument  executed  in  the  United  King- 
dom, or  any  schedule  thereto,  born  after  the  return 
required  by  law,  in  the  colony  in  which  such  slave  or 
slaves  may  be  resident,  who  shall  afterwards  be  duly  re- 
gistered in  the  next  return  required  by  law  in  the  said 
colony,  shall  be  deemed  and  considered  to  pass,  and  be 
conveyed  and  affected  as  registered  slaves  by  such  deed 
or  instrument  as  effectually,  to  all  intents  and  purposes, 
as  if  such  issue  were  therein  named  and  described,  (b) 

A  case  occurred  under  this  act  where  the  owner  of  a 

(a)  Sect.  9.  {b)  Sect.  10. 
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plantation  and  slaves  had  deposited  with  persons  from 
whom  he  was  borrowing  money  the  conveyance  of  the 
plantation  of  slaves,  to  which  conveyance  there  was  an- 
nexed a  schedule  of  the  slaves,  and  had  given  a  memo- 
randum expressing  that  the  conveyance  was  so  deposited 
as  a  security  for  the  money  borrowed. 

There  was  no  such  schedule  in  the  memoran- 
dum of  deposit,  nor  were  the  registered  names  of  the 
slaves  inserted  in  the  memorandum-  The  court  of  re- 
view held  that  the  memorandum  was  a  good  equitable 
mortgage  notwithstanding  this  omission,  (a) 

This  decision  was  brought  under  the  review  of  the 
lords  commissioners,  and  reversed,  (b) 

(a)  Ex  parte  Rucker>  3  Deacon  and  Chittfs,  Rep.  p.  704. 
(6)  2  Montague  and  Ayrton,  398. 


£  £  E  <w 
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SECTION  V. 

DELIVERY,  AND  THE  INSTRUMENT  OR  TITLE  OF  TRANSFER 

IN  THE  UNITED  STATES. 

The  statute  of  frauds. — The  forms  of  conveyance  in  the  several  states.— A 
scroll  is  in  some  states  equivalent  to  a  seal. — ^The  probate,  or  acknov- 
ledgment  and  registration  of  deeds  required  by  the  acts  of  the  several 
states. — In  what  manner  made. — When  the  deed  is  executed  in  the  state 
or  in  another  state  of  the  Union,  or  in  a  foreign  state. — The  acknow- 
ledgment and  registration  of  deeds  executed  by  married  women. — The 
provision  made  for  compelling  the  grantor,  in  case  of  his  refusal,  to  ac- 
knowledge the  deed. — ^The  nature  of  the  proof  in  case  of  the  death  or 
absence  of  the  grantor  or  witnesses  before  acknowledgment — In  what 
states  the  records  or  copies  are  admitted  equally  with  the  originals. — Or 
only  when  the  non-production  of  the  original  is  accounted  for. — Hie 
provisions  on  these  several  subjects  in  the  states  of  New  York,  Delaware, 
New  Jersey,  Alabama,  Missouri,  Mississippi,  South  Carolina,  Tennessee, 
Maryland,  Maine,*  Kentucky,  Vermont,  New  Hampshire,  Connecticut, 
Rhode  Island,  North  Carolina,  Virginia,  Ohio,  Georgia,  Indiana,  Illinois, 
Massachusetts,  and  Louisiana. 

The  statute  of  frauds  and  peijuries  of  the  29th 
Charles  II.  has  been  either  expressly  adopted,  or  is  as- 
sumed as  law  throughout  the  United  States.  In  the 
last  revision  of  the  New  York  statutes  it  is  extended  to 
every  trust  or  power  concerning  lands,  or  any  estate  or 
interest  therein.  The  exception  as  to  leases  is  confined 
to  leases  for  a  term  not  exceeding  one  year.  It  does  not 
apply  to  trusts  by  implication  or  operation  of  law.  (a) 

The  conveyance  of  all  freehold  estates  in  land  must, 
by  the  statute  law  of  South  Carolina,  be  by  writing, 
signed,  sealed,  and  delivered.  In  Virginia  and  Ken- 
tucky all  estates  or  interests  in  land  exceeding  a  term  of 
five  years,  and  in  Rhode  Island  exceeding  one  year, 

(a)  N.  Y.  Rev.  Stat.  vol.  2,  p.  134,  §  6,  7,  8.    Ih.  p.  137,  $  2. 


DELIVERY,  AND  THE  INSTRUMENT  OF  TRANSFER.       7S9 

must  be  transferred  with  the  same  solemnity.  The  sta- 
tutes of  the  other  states  either  expressly  require  or  re- 
cognize as  essential  that  the  conveyance  of  land  should 
be  by  deed,  with  the  exception  of  Louisiana,  where 
sales  of  land  are  made  by  writing  only,  and  regis- 
tered in  the  office  of  a  notary,  (a)  It  had  been  ad- 
judged in  New  York  in  1814  (6)  that  a  conveyance  of  a 
freehold  estate  must  be  by  deed,  or  a  writing  under  seal, 
and  the  decision  was  founded  upon  the  doctrine  of  the 
English  common  law.  The  Revised  Statutes  (c)  have 
adopted  this  rule  by  declaring  that  every  grant  in  fee, 
or  of  a  freehold  estate,  must  be  subscribed  and  sealed  by 
the  grantor  or  his  lawful  agent.  The  mere  cancelling 
of  the  deed,  under  which  one  holds  a  title  to  real  estate* 
will  not  divest  the  grantee  of  his  title,  and  revest  it  in 
the  grantor,  (d) 

In  the  Eastern  states  sealing  is  requisite,  but  in  the 
southern  and  western  states,  from  New  Jersey  inclusive, 
the  impression  upon  wax  has  been  disused  to  such  an 
extent  as  to  induce  the  courts  to  allow  (but  with  certain 
qualifications  in  some  of  the  states)  a  flourish  with  the 
pen  at  the  end  of  the  name,  or  a  circle  of  ink  or  scroll, 
to  be  a  valid  substitute  for  a  seal,  (e) 

In  Virginia  and  Alabama  there  must  be  evidence  of 
an  intention  to  substitute  the  scroll  for  a  seal.  (/)  In 
New  Jersey,  Delaware,  Virginia,  Ohio,  Illinois,  Mis- 
souri, and  Tennessee,  the  scroll  is  made  to  supply  the 
seal.    But  the  substitution  of  a  scroll  for  a  seal  is  limited 

(a)  Civil  Code  of  Louisiana,  art.  2415,  2417.    4  Kent's  Com.  450,  et  seq. 
(6)  Jackson  v.  Wood,  12  Johns.  Rep.  73. 

(c)  Vol.  1,  p.  738,  §  137. 

(d)  Bolton  v.  Carlisle,  2  H.  Black.  Rep.  263,  264.  Clayering  v.  Claver- 
ing,  Pr.  in  Ch.  235.  Dando  y.  Tremper,  2  Johns.  Rep.  86.  Gilbert  v. 
Bulkley,  5  Conn.  Rep.  262.  Botsford  y.  Morehouse,  4  ib.  350.  Farrar  v. 
Farrar,  4  N.  H.  Rep.  191.    Holbrook  y.  Tirrell,  9  Pick.  Rep.  105. 

(e)  Force  y.  Cndg,  2  Halsted's  Rep.  272.  Alexander  v.  Jameson,  5  Bin- 
ney's  Rep.  238.  Temple  v.  Logwood,  1  Wash.  Rep.  42.  Relpb  v.  Gist, 
4  M'Cord's  Rep.  267.    4  Kent's  Com.  453. 

if)  1  Munf.  Rep.  487.    1  Minor's  Alabama  Rep.  187- 
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in  New  Jersey  to  instruments  for  the  payment  of  money. 
In  other  cases  the  seal  retains  its  original  character,  (a) 
In  Indiana  the  seal,  in  the  sense  of  the  common  law, 
seems  to  be  required  to  a  deed,  (b) 

In  New  York  the  seal  retains  its  original  definition 
and  character,  (c) 

In  the  United  States,  generally,  the  form  of  a  convey- 
ance is  very  simple.  It  is  usually  by  bargain  and  sale, 
and  possession  passes  ex  vi  facti  under  the  authority  of 
the  local  statute,  without  the  necessity  of  livery  of  seisin, 
or  reference  to  the  statute  of  uses. 

In  Delaware,  Virginia,  and  Kentucky,  deeds  operate 
under  the  statute  of  uses,  as  they  did  in  New  York  prior 
to  the  first  of  January,  1830,  when  the  revised  statutes 
took  efiect.  In  Massachusetts,  under  the  provincial  act 
of  the  9th  of  Wm.  III.,  a  simple  deed  of  conveyance 
without  any  particular  form,  and  without  livery  of  seisin, 
was  made  effectual,  provided  the  intention  was  clearly 
declared,  (d) 

Deeds,  operating  under  the  statute  of  uses,  also  afibrd 
a  valid  mode  of  conveyance  in  the  New  England  States,  (c) 

The  conveyances  are  either  under  the  statute  of  uses 
or  short  deeds  of  conveyance,  in  the  nature  of  the  ancient 
feoffment,  and  made  effectual  on  being  duly  recorded 
without  the  ceremony  of  livery.  The  New  York  Re- 
vised Statutes  (jT)  have  expressly  abolished  the  mode  of 
conveying  lands  by  feoffment  with  livery  of  seisin.  They 
have  given  to  deeds  of  conveyance  of  the  inheritance  or 
freehold  the  denomination  of  grants^  and  though  deeds 


(fl)  Overseen  of  the  Poor  of  Hopewell  v.  Overseers  of  the  Poor  of  Amwell, 
1  Halsted's  Rep.  169.  Perrine  v.  Clieeseinan,  6  ib.  174.  Revised  Laws  of 
New  Jersey,  305,  §  1. 

(b)  I  blackford's  Ind.  Rep.  241. 

(c)  Warren  v.  Lynch,  5  Johns.  Rep.  239. 

(eO  Story,  J.,  in  Durant  v.  Ritchie,  4  Mason's  Rep.  57. 
(e)  French  v.  French,  3  N.  H.  Rep.  239.      Parsons,  Ch.  J.  6  Mass. 
Rep.  32. 
if)  4  Kent's  Com.  461,  491. 
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of  bargain  and  sale,  and  of  lease  and  release,  may  be 
continued  to  be  used,  they  are  to  be  deemed  grants.  It 
is  competent  by  that  form  of  conveyance  to  convey  all 
the  estate  and  interest  of  the  grantor,  which  he  could 
lawfully  convey,  and  it  passes  no  other  or  greater  inte- 
rest, (a) 

In  all  the  states  of  the  Union,  except  Louisiana,  the 
conveyance  of  real  estate  may  be  wholly  or  partially  de- 
feated if  it  has  not  been  acknowledged  or  proved  and  re- 
gistered. These  solemnities  form  an  important  part  of 
the  statute  law  of  the  several  states.  The  statute  of  each 
state  provides  for  the  manner  in  which  deeds  are  to  be 
acknowledged  or  proved  when  they  are  executed  in  that 
state,  when  they  are  executed  in  some  other  state  of  the 
Union,  or  when  they  are  executed  in  foreign  parts. 

By  the  New  York  Revised  Statutes,  in  order  to  entitle 
any  conveyance  to  be  recorded,  it  must  be  acknowledged 
by  the  party  or  parties  executing  it,  or  be  proved  by  a 
subscribing  witness  thereto,  before  any  one  of  the  follow- 
ing officers. 

1.  If  acknowledged  or  proved  within  the  state,  the 
chancellor,  justices  of  the  supreme  court,  circuit  judges, 
supreme  court  commissioners,  judges  of  county  courts, 
mayors  and  recorders  of  cities,  and  commissioners  of 
deeds,  are  competent  for  that  purpose,  but  no  county 
judge,  or  commissioner  of  deeds  for  a  county  or  city, 
can  take  any  such  proof  or  acknowledgment  out  of  the 
city  or  county  for  which  he  was  appointed. 

2.  If  acknowledged  or  proved  out  of  the  state,  but 
within  the  United  States,  the  chief  justice  and  associate 
justices  of  the  supreme  court  of  the  United  States,  dis- 
trict judges  of  the  United  States,  the  judges  or  justices 
of  the  supreme,  superior,  or  circuit  court  of  any  state  or 
territory  within  the  United  States,  and  the  chief  judge 
or  any  associate  judge  of  the  circuit  court  of  the  United 

(a)  N.  Y.  Rev.  Stat.  vol.  1,  738. 
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States  in  the  district  of  Columbia,  but  no  proof  or  ac- 
knowledgment taken  by  any  such  officer  will  entitle  a 
conveyance  to  be  recorded,  unless  taken  within  some 
place  or  territory  to  which  the  jurisdiction  of  the  court 
to  which  he  belongs  extends,  (a) 

If  the  party  or  parties  executing  such  conveyance  be 
or  reside  in  any  state  or  kingdom  in  Europe,  or  in 
North  or  South  America,  it  may  be  acknowledged  or 
proved  before  any  minister  or  plenipotentiary,  or  any 
minister  extraordinary,  or  any  chargS  (Taffaires  of  the 
United  States,  resident  or  accredited  within  such  state 
or  kingdom.  If  he  be  or  reside  in  France,  it  may  be 
acknowledged  or  proved  before  the  consul  of  the  United 
States  appointed  to  reside  at  Paris,  and  if  in  Russia, 
it  may  be  acknowledged  or  proved  before  the  consul 
of  the  United  States  appointed  to  reside  at  St.  Peters- 
burgh,  (b) 

If  the  party  to  such  conveyance  be  or  reside  within 
the  United  Kingdom  of  Great  Britain  and  Ireland,  or 
the  dominions  thereunto  belonging,  the  same  may  be  ac- 
knowledged or  proved  before  the  mayor  of  the  city  of 
London,  the  mayor  or  chief  magistrate  of  the  city  of 
Dublin,  or  the  provost  or  chief  magistrate  of  the  city  of 
Edinburgh,  or  before  the  mayor  or  chief  magistrate  of 
Liverpool,  or  before  the  consul  of  the  United  States  ap- 
pointed to  reside  at  London,  (c) 

It  may  be  acknowledged  or  proved,  without  the  United 
States,  before  any  person  specially  authorized  for  that 
particular  purpose  by  a  commission  under  the  seal  of  the 
Court  of  Chancery  of  the  state,  to  be  issued  to  any  re- 
putable person  residing  in  or  going  to  the  country  where 
such  proof  or  acknowledgment  is  to  be  taken,  (d) 

No  acknowledgment  of  any  conveyance  having  been 
executed  can  be  taken  by  any  officer,  unless  the  officer 


(a)  1  R.  L.  p.  369>  $  1.  (b)  Sect  5.    Laws  of  1816,  p.  118. 

(c)  Sect.  6.     1  R.  L.  p.  370,  §  3.     I^ws  of  1817,  p.  58. 
{d)  Sect.  8.    Laws  of  1817,  c.  58,  §  1  and  2. 
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taking  the  same  knows  or  has  satisfactory  evidence  that 
the  person  making  such  acknowledgment  is  the  in- 
dividual described  in,  and  who  executed  such  convey- 
ance, (a) 

The  proof  of  the  execution  of  any  conveyance  must  be 
made  by  a  subscribing  witness  thereto,  who  must  state 
his  own  place  of  residence,  and  that  he  knew  the  person 
described  in,  and  who  executed  such  conveyance.  And 
such  proof  cannot  be  taken  unless  the  officer  is  per- 
sonally acquainted  with  such  subscribing  witness,  or  has 
satisfactory  evidence  that  he  is  the  same  person  who  was 
subscribing  witness  to  the  instrument,  (b) 

Where  any  conveyance  is  proved  or  acknowledged 
before  any  judge  of  the  county  courts,  not  of  the  degree 
of  councillor-at-law  in  the  supreme  court,  or  before  any 
commissioner  of  deeds  appointed  for  any  county  or  city, 
it  cannot  be  read  as  evidence,  or  be  recorded  in  any 
other  county  than  that  in  which  such  judge  or  commis- 
sioner resides,  unless  in  addition  to  the  preceding  re- 
quisites there  is  subjoined  to  the  certificate  of  proof  or 
acknowledgment,  signed  by  such  judge  or  commissioner, 
a  certificate  under  the  hand  and  official  seal  of  the  clerk 
of  the  county  in  which  such  judge  or  commissioner  re- 
sides, specifying  that  such  judge  or  commissioner  was, 
at  the  time  of  taking  such  proof  or  acknowledgment, 
duly  authorized  to  take  the  same,  and  that  the  said 
clerk  is  well  acquainted  with  the  hand-writing  of  such 
judge,  or  commissioner,  and  verily  believes  that  the 
signature  to  the  certificate  of  proof  or  acknowledgment 
is  genuine .  (c) 

In  Delaware,  a  deed  is  acknowledged  before  the 
chancellor  or  judge  of  the  supreme  court,  or  court  of 
Common  Pleas,  or  any  two  justices  of  the  peace  sitting 
together  in  any  of  the  courts  of  the  state,  or  it  may  be 

(a)  Sect.  9.     1  R.  L.  369,  §  1,  2. 

(6)  Sect.  12.     I  R.  L.  369>  §  I,  2. 

Ce)  Sect.  18.    Laws  of  1818,  p.  44,  §  5,  8. 
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proved  before  the  supreme  court,  or  court  of  Common 
Pleas  in  open  court,  in  the  county  where  the  lands  lie. 
If  executed  out  of  the  state,  before  the  justice  of  the 
Common  Pleas,  or  any  mayor  or  chief  magistrate  of  the 
city,  &c.  where  such  deed  is  made,  (a) 

In  New  Jersey,  the  deed  must  be  acknowledged  or 
proved,  and  recorded.  The  probate  or  acknowledg- 
ment may  be  taken  before  the  chancellor,  any  justice  of 
the  supreme  court,  master  in  chancery,  or  any  judge  of 
any  court  of  Common  Pleas  in  the  state,  or  before  a 
commissioner  for  taking  the  acknowledgment  and  proof 
of  deeds.  If  the  party  or  witnesses  reside  in  foreign 
parts,  the  acknowledgment  or  proof  is  made  before  any 
court  of  law,  or  mayor,  or  other  chief  magistrate  of  any 
city,  borough,  or  corporation  of  the  place  in  which  the 
party  or  witnesses  reside,  certified  by  the  said  court, 
mayor,  or  chief  magistrate,  in  the  manner  in  which  such 
acts  are  usually  authenticated  by  them,  (b) 

In  Alabama,  Missouri,  and  Mississippi,  the  probate  or 
acknowledgment  of  deeds  executed  in  these  states  may 
be  made  or  taken  before  any  judge  of  the  circuit  court 
of  the  state,  or  justice  of  the  county  court,  or  any  clerk 
of  the  circuit  or  county  court  within  his  county,  or  two 
justices  of  the  peace ;  and  by  the  Missouri  Act,  before 
one  of  the  judges  of  the  supreme  or  circuit  courts,  if  the 
party  reside  in  the  state,  and  if  executed  in  any  other 
state  of  the  union,  before  any  judge  of  the  supreme  or 
district  court  of  the  United  States,  or  before  any  judge 
or  justice  of  any  court ;  and  by  the  Alabama  Act,  before 
a  notary  public  of  the  state  or  territory  where  the  maker 
may  be ;  and  if  in  any  foreign  kingdom,  then  before 
any  court  of  law,  or  mayor  or  chief  magistrate  of  any 
city,  borough,  or  corporation  therein ;  certified  in  the 
manner  such  acts  are  usually  done  by  them,  (c) 

In  South  Carolina,  the  acknowledgment  must  be  made 
by  the  grantor  before  a  judge  of  the  supreme  court,  or 

(a)  Griffith's  Register.  (jb)  lb.  (e)  R). 
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on  the  oath  of  one  witness  before  a  magistrate  out  of 
court,  swearing  that  the  deed  was  duly  and  legally 
executed.  In  no  case  is  the  deed  acknowledged  or 
proved  in  court,  (a) 

In  Tennessee,  (b)  all  deeds  for  the  absolute  transfer  of 
real  property,  or  in  trust  or  mortgage,  and  powers  of 
attorney  authorizing  the  sale  of  real  property,  must,  be- 
fore they  can  be  admitted  to  registration,  have  been 
acknowledged  by  the  grantor,  and  proved  by  at  least 
two  subscribing  witnesses  in  the  court  of  the  county,  or 
court  of  the  district  where  the  land,  or  part  of  it,  lies. 
The  acknowledgment  or  proof  in  court  must  be  in- 
dorsed by  the  clerk  on  the  back  of  the  deed  or  instru- 
ment ;  and  it  is  then  entitled  to  registration,  (c) 

In  Maryland,  deeds  conveying  any  estate  of  inherit- 
ance, or  freehold,  or  any  estate  for  above  seven  years, 
or  declaring  or  limiting  any  use,  must  be  acknowledged 
by  the  grantor,  when  made  in  the  state,  before  two 
justices  of  the  peace,  or  a  judge  of  the  county  court  of 
the  county  where  the  land  lies,  or  where  the  grantor 
resides,  or  before  a  judge  of  the  county  court  of  the 
county  where  the  land  is  situated. 

If  the  grantor  reside,  or  is  out  of  the  state,  and  exe- 
cutes, or  be  about  to  execute  a  deed  for  the  conveyance 
of  real  property,  or  the  limitation  of  any  use  therein, 
the  intended  grantee  may  apply  to  the  clerk  of  the 
county  court  of  the  county  where  the  real  property  lies, 
who  upon  having  produced  to  him  the  assent  thereto  in 
writing  of  the  grantor,  shall  issue  a  commission  to  two 
or  more  commissioners  resident  in  the  place  where 
the  grantor  resides  or  may  be,  authorizing  them  or  any 
two  of  them,  to  take  the  acknowledgment  of  the  grantor ; 
which  must  be  certified  under  their  hands  and  seals. 
This  certificate  and  the  commission  must,  together  with 
the  deed,  be  returned  to  the  county  court  which  issues 

(a)  Pub.  L.  453,  1788.    Griffith's  Reg. 

(&)  Griffith's  Reg.    Act  1807,  c.  85.         (c)  Scott.  1068.    Griffith's  Reg. 
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the  commission ;  and  where  the  entire  proceeding  and 
conveyance  must  then  be  recorded  within  six  calendar 
months  after  the  execution  of  the  deed. 

The  party  may  execute  a  deed,  and  by  letter  of  attor- 
ney authorize  it  to  be  acknowledged  in  his  name,  before 
the  authorities  in  this  state,  qualified  to  receive  the 
acknowledgment  of  deeds  generally.  The  letter  of  at- 
torney may  be  incorporated  with  the  conveyance,  or 
annexed  to  it. 

The  subscribing  witnesses  to  it  may  prove  its  execution 
by  their  oaths,  before  any  county  court  of  the  county 
where  the  land  is  situated ;  or  before  any  two  jus- 
tices of  the  peace  of  that  county ;  or  before  any  one  of 
the  judges  of  some  one  of  the  judicial  districts  of  this 
state.  It  may  be  proved  by  the  subscribing  witness  be- 
fore the  governor  or  chief  magistrate,  or  mayor  of  some 
corporation,  or  notary  public,  a  court  of  justice,  or  judge 
or  justice  thereof,  of  the  state,  place,  or  country  where 
any  such  letter  of  attorney  shall  have  been  executed. 

If  the  deposition  be  taken  before  the  governor  or  chief 
magistrate,  as  above  mentioned,  he  must  certify  the  same 
under  his  hand,  and  the  seal  of  the  state,  place,  or  country 
where  the  letter  of  attorney  was  executed.  The  depo- 
sition must  be  certified  under  the  hand  of  the  mayor  and 
seal  of  the  corporation  when  taken  before  him  ;  under 
the  hand  and  notarial  seal  of  the  notary,  if  he  shall  take 
it ;  under  the  seal  of  the  court  if  taken  before  it ;  and 
under  the  hand  of  the  judge  or  justice  thereof,  and 
the  seal  of  his  court,  if  taken  before  such  judge  or 
justice,  (a) 

No  deed  can  be  authenticated  by  the  deposition  of 
witnesses  as  a  substitution  for  the  acknowledgment  of 
the  grantor ;  only  letters  of  attorney  by  non-residents 
for  the  conveyance  of  land  may  be  thus  verified. 

It  is  not  necessary,  where  an  acknowledgment   is 

(a)  Griffith's  Register. 
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taken  within  this  state,  to  affix  a  seal  to  the  officer's 
signature. 

When  an  acknowledgment  is  made  in  a  county  in 
this  state  where  the  land  does  not  lie,  but  where  the 
party  resides,  the  clerk  of  the  county  court  must  certify 
under  his  hand  and  the  seal  of  the  court,  the  official 
capacity  of  the  justice  or  judge  who  receives  the  ac- 
knowledgment. 

In  Maine,  the  deed  must  be  acknowledged  before 
some  justice  of  the  peace  in  any  of  the  states  of  the 
Union,  or  in  any  other  state  or  kingdom  wherein  the 
grantor  resides.  Except  in  deeds  for  entails,  witnesses 
are  not  required,  although  in  practice  they  attest  all 
deeds,  (a) 

In  Kentucky  the  deed  is  acknowledged  in  open  court, 
or  before  the  clerk  of  the  court  in  whose  office  it  will 
be  recorded,  and  if  it  be  executed  out  of  the  state,  in  any 
court  of  law,  or  before  the  mayor  or  chief  magistrate  of 
the  city  in  which  the  party  dwells.  It  may  be  proved 
on  the  oath  of  two  witnesses,  by  whom  it  must  be  at- 
tested in  case  it  be  not  acknowledged.  Witnesses  are 
required  only  for  the  purpose  of  proving  the  execution 
of  the  deed,  where  it  is  to  be  recorded  upon  the  evi- 
dence of  witnesses,  (b) 

In  Vermont,  the  deed  must  be  signed  by  two  or  more 
witnesses,  and  acknowledged  by  the  grantor  before  a 
justice  of  the  peace,  and  recorded  at  length  in  the 
office  of  the  clerk  of  the  town  in  which  the  lands,  &c. 
lie.  A  judge  of  any  court  of  law  in  the  state,  or  justice 
of  the  peace,  may  take  the  acknowledgment  of  deeds 
executed  in  the  state.  When  the  grantor  is  abroad 
out  of  the  state,  or  dead,  the  proof  of  such  deed 
may  be  made  by  the  oath  of  one  or  more  of  the 
witnesses,  whose  names  are  thereto  subscribed,  before 
any   councillor    (of  the    council  of   state),   or  judge 

(a)  Griffith's  Reg.  (jb)  lb. 
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of  the  supreme  or  county  court  in  this  state.  An  ac- 
knowledgment or  proof  of  a  deed,  taken  out  of  the  state, 
if  agreeably  to  the  law  of  the  place  where  the  same  is 
taken,  is  valid,  (a) 

In  New  Hampshire,  the  deed  must  also  be  attested 
by  two  witnesses,  acknowledged  before  a  magistrate, 
and  recorded.  Any  justice  of  the  peace,  or  notary 
public,  in  this  state,  or  any  other  state  or  nation,  is  com- 
petent to  take  the  acknowledgment,  (b) 

In  Connecticut,  it  must  be  acknowledged  before  some 
judge  or  justice  of  the  peace.  A  deed  of  land,  without 
a  proper  certificate  of  the  grantor's  acknowledgment,  is 
no  evidence  of  title.  It  must  be  made  by  the  grantor 
in  person,  or  by  his  duly  authorized  attorney,  which 
supersedes  the  necessity  of  any  other  certificate  than 
that  above  mentioned.  The  power  of  attorney  must  be 
for  that  special  purpose,  and  executed  and  acknowledged, 
and  recorded,  as  in  the  case  of  deeds. 

The  grantor  or  his  attorney  in  his  name  signs  the 
deed  or  mortgage,  which  is  attested  by  two  witnesses. 
He  then  acknowledges  the  same  to  be  his  free  act,  and 
the  officer,  whose  attestation  is  sufficient  without  seal, 
certifies  it  accordingly. 

It  must  be  acknowledged  before  a  justice  of  the  peace 
or  before  a  judge  of  the  supreme  court,  or  district  court, 
of  the  United  States,  or  of  the  supreme  or  superior 
courts,  or  the  court  of  Common  Pleas  or  county  court, 
of  any  individual  state,  or  before  a  commissioner,  or 
other  officer  having  power  to  take  acknowledgment  of 
deeds. 

In  Rhode  Island,  any  assistant  (senator),  judge,  jus- 
tice of  the  peace,  or  town  clerk,  may  take  the  acknow- 
ledgment of  any  person  to  any  deed,  (c)  If  the  grantor 
does  not  reside  in  the  state,  any  judge,  justice,  mayor, 
or  notary  public,  in  the  state  or  country  where  such 

(a)  Griffith's  Register.  (fi)  lb,  (c)  Jh. 
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party  resides^  may  take  the  acknowledgment  of  the 
party  to  such  deed,  and  certify  the  same  under  his 
hand  and  seal,  (a) 

In  North  Carolina,  the  deed  must  be  acknowledged 
by  the  vendor,  or  proved  by  one  or  more  evidences 
upon  oath,  either  before  the  chief  justice  for  the  time 
being  (by  subsequent  acts,  before  any  of  the  judges),  or 
in  the  court  of  the  county  where  the  land  lies,  and 
registered  by  the  public  register  of  the  same  county. 
If  it  be  executed  in  foreign  parts  it  may  be  remitted, 
and  proved  as  deeds  made  in  this  state,  or  it  may  be 
acknowledged  or  proved  before  the  chief  magistrate  of 
the  city,  &c.,  or  before  the  governor  of  any  plantation, 
and  attested  under  the  public  seal.  (6) 

In  Pennsylvania,  the  acknowledgment  of  the  deed  is 
made  before  the  judges  of  any  of  the  courts  of  the  state, 
justices  of  the  peace,  and  aldermen  for  lands  in  any  part 
of  the  state,  and  mayor  and  recorder  of  Philadelphia ;  if 
executed  out  of  the  state,  the  acknowledgment  of  the 
grantor,  or  proof  of  its  execution,  may  be  made  by  one 
or  more  of  the  witnesses  on  oath  or  affirmation,  either 
before  one  of  the  justices  of  the  peace  of  this  state,  or 
before  the  mayor,  or  chief  magistrate  or  officer  of  the 
city  where  the  deed  is  executed,  and  certified  under  the 
common  or  public  seal  of  such  city,  &c.  (c) 

In  Virginia,  it  may  be  proved  by  the  witnesses,  or  ac- 
knowledged by  the  parties,  before  the  county  or  corpo- 
ration court  of  the  county  or  corporation  in  which  the 
property  lies,  in  open  court ;  or  before  the  respective 
clerks  of  such  courts  ;  or  it  may  be  acknowledged  (al- 
though it  may  not  be  proved  by  witnesses)  before  any 
two  justices  of  the  peace  for  any  county  or  corporation 
within  the  United  States,  or  the  district  of  Columbia, 
and  by  them  certified  under  seal  to  the  clerk  of  the 

(a)  Griffith's  Register.  {b)  lb.    Act  1715,  c.  380. 

(c)  Griffith's  Register. 
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proper  court,  in  the  form,  or  to  the  eflfect  of  the  form, 
prescribed  by  the  statute,  (a) 

If  the  party  who  has  signed  and  sealed  the  deed 
reside  not  in  the  United  States,  or  in  any  territory 
thereof,  the  acknowledgment  of  such  party,  or  the  proof 
by  the  number  of  witnesses  requisite,  of  the  sealing  and 
delivery  of  the  writing,  before  any  court  of  law,  or  the 
mayor  or  other  chief  magistrate  of  any  city,  and  of  the 
country  in  which  the  party  shall  dwell,  certified  by 
such  court,  mayor,  or  chief  magistrate,  in  the  manner  in 
which  such  acts  are  usually  authenticated  by  them,  will 
be  effectual  for  the  admission  thereof  to  record.  (6) 

When  the  acknowledgment  of  a  deed  to  be  recorded 
in  Virginia,  is  taken  before  two  justices  of  any  of  the 
United  States  (other  than  justices  of  Virginia)  the  cha- 
racter of  the  justices  must  be  verified  in  the  manner 
usual  in  the  state  or  territory  where  the  act  is  done. 

It  is  usual  that  the  character  of  the  magistrates  should 
be  certified  by  a  notary  public,  under  his  notarial  seal, 
or  by  the  clerk  of  the  court  to  which  the  magisti-ates 
belong,  under  his  ofiScial  seal.  Sometimes  a  certificate 
of  the  chief  justice  of  the  state  under  his  seal,  accrediting 
the  notary  or  the  clerk,  is  added  ;  sometimes  the  certi- 
ficate of  the  secretary  of  state,  under  his  ofiicial  seal ; 
and  sometimes  even  the  certificate  of  the  governor  under 
the  great  seal. 

So,  ^hen  the  acknowledgment  or  proof  of  the  deed 
is  made  in  a  foreign  country,  the  character  of  the  ofiicers 
who  take  such  proof  or  acknowledgment  must  be  veri- 
fied in  the  manner  usual  there ;  to  which  the  certificate 
of  the  American  consul  (if  there  be  one  there)  under 
the  consular  seal,  accrediting  all  the  foreign  officers, 
is  invariably  added. 

A  deed  acknowledged  by  the  party  making  the  same, 
or  proved  by  the  requisite  number  of  witnesses,  before 

(a)  Griffith's  Register. 

(6)  1  Rev.  Cod.  (Conveyances)^  c<  99>  §  S,  6,  7. 
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any  court  of  law,  or  the  mayor  or  other  chief  magistrate 
of  any  city,  town,  or  corporation  of  the  country  in  which 
the  party  dwells,  and  certified  by  such  court,  mayor,  or 
chief  magistrate,  in  the  manner  such  acts  are  usually 
authenticated  by  them;  and  all  powers  of  attorney 
made  in  due  form  according  to  the  laws  of  such  state, 
kingdom,  &c.,  and  attested  by  a  notary  public,  with  a 
testimonial  from  the  proper  officer  of  the  city,  &c.,  shall 
be  evidence  in  all  the  courts  of  record  in  Virginia,  as 
if  the  same  had  been  proved  in  those  courts,  (a) 

In  Ohio,  two  attesting  witnesses  are  required  in  any 
conveyance  of  real  estate.  Any  acknowledgment  taken 
in  any  other  state  or  country,  according  to  the  laws  of 
that  state  or  country,  or  of  this  state,  is  valid. 

In  Georgia  and  Indiana,  two  attesting  witnesses  are 
also  necessary  to  the  conveyance  of  real  estate,  or  to  the 
instrument  relating  thereto,  as  powers  of  attorney  to  dis- 
pose of  land,  &c.,  when  they  are  not  acknowledged,  (b) 

In  Illinois,  more  than  one  witness  is  required  when 
the  deed  is  to  be  registered  on  probate  by  witnesses,  and 
not  on  the  acknowledgment  of  the  parties,  (c) 

In  Massachusetts,  the  deed  must  be  acknowledged  by 
the  grantor  before  a  justice  of  the  peace  in  this  state, 
or  before  a  justice  of  the  peace  or  magistrate  in  some 
other  of  the  United  States  of  America,  or  in  any  other 
state  or  kingdom  wherein  the  grantor  or  vendor 
resides  at  the  time  of  the  execution  of  the  deed,  and  be 
recorded  at  length  in  the  registry  of  deeds  of  the  county 
where  the  lands  lie.  (d) 

In  Louisiana,  conveyances  are  made  by  what  is  called 
an  instrument  authentic  or  private,  (c) 

The  authentic  act,  as  relates  to  contracts,  is  that  which 
has  been  executed  before  a  notary  public,  or  other 
officer  authorized  to  execute  such  functions,  in  presence 
of  two  witnesses,  free,  male,  and  aged  at  least  of  fourteen 

(a)  Griffith's  Register.  (6)  lb. 

(c)  lb.  (d)  lb.  (e)  lb. 
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years,  or  of  three  witnesses,  if  the  party  be  blind. 
If  the  party  does  not  know  how  to  sign,  the  notary  must 
cause  him  to  affix  his  mark  to  the  instrument,  (a) 

It  is  a  private  instrument  when  it  is  under  the  hand 
of  the  party,  (ft) 

The  acknowledgment  of  a  married  woman  residing 
within  the  state  of  New  York,  to  a  conveyance  pur- 
porting to  be  executed  by  her,  cannot  be  taken,  unless, 
in  addition  to  the  other  requisites  contained  in  the  act, 
she  acknowledges  on  a  private  examination,  apart  from 
her  husband,  that  she  executed  such  conveyance  freely, 
and  without  fear  or  compulsion  of  her  husband,  nor 
can  any  estate  of  any  such  married  woman  pass  by 
any  conveyance  not  so  acknowledged,  (c) 

When  any  married  woman  not  residing  in  that  state, 
joins  with  her  husband  in  any  conveyance  of  any  real 
estate  situated  therein,  the  conveyance  has  the  same 
effect  as  if  she  were  sole ;  and  the  acknowledgment,  or 
proof  of  the  execution  of  such  conveyance  by  her,  may 
be  the  same  as  if  she  were  sole,  (d) 

The  statutes  of  the  other  states  contain  similar  pro- 
visions for  taking  the  acknowledgment  by  married 
women  of  the  conveyance  of  their  estates,  and  the  ac- 
knowledgments are  taken  by  the  same  persons  as  take 
the  acknowledgment  of  deeds  executed  by  those  who 
are  not  under  coverture. 

The  New  York  siatute  provides  a  remedy  when  the 
witnesses  refuse  to  prove  the  deed  which  they  had  at- 
tested, upon  the  application  of  the  grantor,  his  heirs,  or 
personal  representatives,  or  of  any  person  claiming  under 
them,  verified  by  the  oath  of  the  applicant,  that  any  wit- 
ness to  the  conveyance,  residing  in  the  county  where 
such  application  is  made,  refuses  to  appear  and  testify 
touching  the  execution  thereof,  and  that  such  conveyance 
cannot  be  proved  without  his  evidence.    Any  officer  au- 

(a)  Louisiana  Code,  art.  2231.  (jb)  lb. 

(c)  N.  Y.  Rev.  Stat.  c.  3,  §  10.  (rf)  Sect.  11.  1  R.  L.  369,  S  1  and  2. 
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thorized  to  take  the  acknowledgment  or  proof  of  con- 
veyances, except  a  commissioner  of  deeds,  may  issue  a 
subpoena  requiring  such  witness  to  appear,  and  testify 
before  such  officer  touching  the  execution  of  such  con- 
veyance, (a)  If  on  being  served  with  such  subpoena 
he  refuses  or  neglects,  without  any  reasonable  cause, 
to  appear,  or  appearing,  refuses  to  answer  upon  oath 
touching  the  matters  aforesaid,  he  forfeits  to  the  party 
injured  one  hundred  dollars,  and  may  also  be  com- 
mitted to  prison  by  the  officer  who  issued  such  sub- 
poena, there  to  remain,  without  bail,  and  without  the 
liberties  of  the  jail,  until  he  submits  to  answer  upon 
oath  as  aforesaid,  (i) 

In  Tennessee  and  Massachusetts,  New  Hampshire, 
Connecticut,  and  Rhode  Island,  a  similar  provision 
exists.  The  grantor,  if  the  deed  be  acknowledged, 
and  the  witness  when  probate  is  admitted,  are  com- 
pellable to  appear,  and  acknowledge  or  prove  the  deed ; 
and,  pending  the  proceedings  for  this  purpose,  the  deed 
has  the  same  effect  as  if  it  had  been  rescinded. 

When  the  witnesses  to  any  conveyances  are  dead,  the 
same  may  be  proved  before  any  officer  authorized  to 
take  the  proof  and  acknowledgment  of  deeds,  except 
commissioners  of  deeds,  and  county  judges  not  of  the 
degree  of  counsel  in  the  supreme  court,  (c) 

The  proof  of  the  execution  of  any  conveyance  in  such 
case  may  be  made  by  satisfactory  evidence  of  the  death 
of  all  the  witnesses  thereto,  and  of  the  hand-writing  of 
such  witnesses,  or  any  one  of  them,  and  of  the  grantor ; 
all  which  evidence,  with  the  names  and  places  of  resi- 
dence of  the  witnesses  examined  before  him,  shall  be 
set  forth  by  the  officer  taking  the  same  in  his  certificate 
of  such  proof.  (cT) 

Any  conveyance  thus  proved  and  certified  pursuant 
to  the  statute,  may  be  recorded  in  the  proper  office, 
if  the  original  deed  be  at  the  same  time  deposited  in  the 

(A)  Sect  13.        (6)  Sect.  14.        (c)  N.  Y.  Rev.  Stat.  §  30.        (d)  Sect.  31. 
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same  office,  there  to  remain  for  the  inspection  of  all 
persons  desiring  to  examine  the  same,  (a) 

The  proof  of  the  deed,  when  the  grantor  dies  before 
he  has  acknowledged,  or  the  witnesses  are  dead  or  can- 
not be  procured,  is  supplied  in  a  similar  manner  by  the 
statutes  of  Maine,  Illinois,  Georgia,  New  Hampshire, 
Pennsylvania,  Vermont,  and  Rhode  Island.  (6) 

Every  conveyance  acknowledged  or  proved,  and  cer- 
tified in  the  manner  above  prescribed  by  any  of  the 
officers  before  named,  may  by  the  New  York  statute  be 
read  in  evidence  without  further  proof  thereof,  and  shall 
be  entitled  to  be  recorded,  (c) 

The  record  of  a  convey^ance  duly  registered,  or  a 
transcript  thereof,  certified  to  be  a  true  copy  of  such 
record  by  the  clerk  of  the  county  in  whose  custody  the 
same  is,  under  the  seal  of  the  court  of  Common  Pleas  of 
the  county  of  which  he  is  clerk,  or  by  the  register  of 
the  city  and  county  of  New  York,  when  such  record 
shall  be  in  his  custody,  is  admissible  as  evidence,  (d) 

A  similar  effect  is  given  to  the  records,  and  certified 
copies  of  the  records,  by  the  statute  law  of  Kentucky, 
New  Jersey,  Maryland,  Delaware,  Pennsylvania,  Vir- 
ginia, Illinois,  Georgia,  and  Indiana.  But  they  are 
admitted  without  accounting  for  the  non-production  of 
the  original,  as  in  the  states  of  Alabama,  Maine,  Ten- 
nessee, South  Carolina,  North  Carolina,  Mississippi, 
Missouri,  Vermont,  New  Hampshire,  Connecticut, 
Rhode  Island,  Ohio,  and  Massachusetts. 

The  New  York  Revised  Statutes  authorize  the  ad- 
mission in  evidence  of  any  conveyance  of  real  property 
situate  out  of  the  state  without  further  proof,  if  it  be 
acknowledged  or  proved  in  the  manner  prescribed  by 
the  laws  of  the  state  in  relation  to  conveyances  of  lands 
within  it,  in  the  same  manner,  and  with  the  same  effect 
as  if  such  conveyance  related  to  real  estate  within  the 

(a)  Sect.  32.  (b)  Griffith's  Reg. 

(e)  Sect.  16.  1  R.  L.  369,  §  5.  {d)  Sect.  26.    1  R.  L.  p.  370,  §  5. 
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state  ;  but  this  provision  is  not  to  be  construed  to  pre- 
vent the  reading  in  evidence  of  any  conveyance  of 
lands  within  any  other  of  the  United  States,  which  shall 
have  been  duly  authenticated,  according  to  the  laws  of 
such  state,  so  as  to  be  read  in  evidence  in  the  courts 
thereof,  (a) 

It  also  contains  an  express  declaration  that  neither 
the  certificate  of  the  acknowledgment,  or  of  the  proof  of 
any  conveyance,  nor  the  record,  or  transcript  of  the 
record  of  such  conveyance,  shall  be  conclusive,  but  may 
be  rebutted,  and  the  force  and  effect  thereof  may  be 
contested  by  any  party  affected  thereby.  If  the  party 
contesting  the  proof  of  a  conveyance  make  it  ap- 
pear that  such  proof  was  taken  upon  the  oath  of  an 
interested  or  incompetent  witness,  neither  such  convey- 
ance, nor  the  record  thereof,  can  be  received  in  evi- 
dence, until  established  by  other  competent  proof,  (b) 

(a)  Sect.  27.    Laws  of  1817»  p.  58,  §  2. 

(b)  Sect.  17.    1  R.  L.  369»  $  5. 
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CHAPTER  VIII. 


SECTION  I. 

REGISTRATION  UNDER  THE  CIVIL  LAW,  LAW  OF  HOLLAND, 
TRINIDAD,  FRANCE,  AND  CODE  CIVIL. 

I.  InrimuUio, — Of  what  it  consisted. — Required  only  in  donatkmt. — 
Certain  donations  not  subject  to  it. 

II.  The  law  of  Holland. — British  Guiana,  Ceylon,  and  the  Cape  of  Good 
Hope. 

III.  Trinidad. 

rV.  Law  of  France. — Ordinances  of  1539>  de  Moolins,  and  1731,  required 
the  registration  of  donations. — ^In  what  manner  and  at  what  time  to  be 
made,  and  in  what  place. — The  consequences  of  omission  to  register. — 
By  whom  the  default  of  registration  could  be  set  up. — ^By  what  aete$ 
donations  must  be  made.  —In  force  in  Lower  Canada. — ^Registration  in 
St.  Luda. — Code  Civil. — The  transcription  of  sales  for  the  purpose  of 
purging  hypothecs,  &c. 

I.  In  the  civil  law  a  solemnity  resembling  registration 
was  adopted,  It  was  called  insintiatioj  and  consisted  in 
the  transcription  of  the  act  in  the  public  registers.  It 
was  not  necessary  in  any  other  alienation  but  that  ap- 
propriated to  the  purpose  of  donation.  The  law  by 
which  it  was  enjoined  was  introduced  by  the  Emperor 
Constantine,  and  extended  to  all  donations  in  which  the 
value  of  the  gift  exceeded  two  hundred  solidi.  It  was 
altered  by  a  subsequent  law  of  Justinian,  and  the  insinu- 
ation was  required  only  when  the  value  of  the  property, 
the  subject  of  the  donation,  exceeded  five  hundred  solidi. 
'^  Et  quum  retro  principum  dispositiones  insinuari  eas 
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actis  intervenientibus  volebant,  si  majores  fuerant  du- 
centorum  solidorum,  constitutio  nostra  earn  quantitatem 
usque  ad  quingentos  solidos  ampliavit,  quam  stare  etiam 
sine  insinuatione  statuit. "  (a) 

Certain  donations,  whatever  might  be  the  value  of  the 
property  transferred,  were  excepted  from  its  operation, 
namely,  those  made  propter  nuptias,  those  proceeding 
from  the  emperor,  and  those  called  remuneratoruBy  and 
which  are  in  the  nature  of  an  exchange,  (h) 

Although  several  donations  are  made,  the  aggregate 
value  of  which  might  exceed  the  prescribed  amount,  yet  if 
the  subject  of  each  separate  donation  did  not  exceed  it, 
they  were  valid  without  registration,  (c) 

Neither  was  it  required  when  the  donation  consisted  of 
an  annual  sum  to  the  donee  for  his  life,  provided  the  an- 
nuity did  not  exceed  this  prescribed  amount,  because,  al- 
though he  might  receive  in  the  whole  an  amount  greatly 
exceeding  the  sum  which  the  law  had  prescribed,  yet 
from  the  uncertainty  of  life  it  could  not  be  predicated 
that  he  would  receive  it,  and  consequently  that  the  total 
amount  of  the  donation  exceeded  that  sum.  It  would 
be  otherwise,  if  it  were  the  gift  of  a  sum  certain,  payable 
by  annual  instalments,  (d) 

The  omission  to  register  the  donation  did  not  avoid 
the  whole  gift,  but  so  much  of  it  only  as  exceeded  the 
limited  amount.  It  was  valid  to  the  extent  of  the  five 
hundred  solidi.  (e) 

11.  It  has  been  considered  that  the  law  of  Holland  did 
not  require  the  registration  of  donations,  (f) 

Voet  expresses  his  opinion  that  the  act  of  transport  of 

(a)  Inst.  lib.  2,  tit.  7,  5  2. 

(6^  Novell,  d2>  c.  2.  H).  119>c.  1.  Perez.  Cod.  lib.  8,  tit.  54,  n.  34.  Sande's 
DeciR.  Fria.  lib.  5,  tit.  I,  def.  3.    Voet,  ad  Pand.  lib.  39,  tit.  5,  n.  17. 

(c)  Cod.  Ub.  8,  tit.  64, 1.  34,  §  3. 

id)  Cod.  lib.  8,  tit.  54, 1.  34,  §  4.    Voet,  ad  Pand.  lib.  39,  tit.  6,  n.  16. 

(e)  Cod.  lib.  8,  tit.  54, 1.  34. 

(/)  HngoGrotius,  Manud.  ad  Juriflp.  Holl.  lib.  3,  c.  2,  n.  27,  28.  Matth. 
Panem.  Belg.  Panem.  5,  n.  16 ;  bat  see  Groeneweg.  ad  Inst,  de  Donat. 
§  2,  n.  2. 
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immoveable  property,  without  regard  to  its  value,  may 
be  considered  as  a  registration.  *'  Solemnis  enim  ejus- 
modi  traditio,  coram  lege  loci  ex  causa  donationis  facta, 
pro  insinuatione  habenda  est."  (a) 

In  British  Guiana  there  is  no  provision  which  requires 
the  registration  of  deeds  or  other  acts  in  the  sense 
in  which  registration  is  understood  in  the  other  British 
possessions.  But,  in  fact,  all  transports,  whether  they 
be  by  way  of  sale  or  donation,  and  all  mortgages  of  real 
propeity,  are  judicial  acts,  and  form  part  of  the  public 
records  of  the  court  before  which  they  are  passed. 

III.  The  manner  of  registration  in  the  island  of  Tri- 
nidad, ordered  by  the  proclamation  of  the  5th  of  Febru- 
ary, 18 14,  has  been  stated  in  the  preceding  chapter.  It  is 
expressly  declared  that  the  deed  or  act,  Sec.,  shall  be  null 
and  void,  if  it  be  not  registered  in  the  manner  required 
by  that  proclamation,  (b) 

By  an  order  in  council  of  the  16th  of  September, 
1822,  which  makes  void,  as  against  bond  fide  creditors, 
all  donations  from  and  between  husbands  and  their  wives 
to  each  other  during  marriage,  it  is  also  required  that 
all  contracts,  deeds,  &c.,  made  in  contemplation  of  mar- 
riage, whereby  any  property,  right,  or  interest  is  in- 
tended to  be  secured,  should  be  registered  previous  to  the 
marriage,  otherwise  they  will  be  void  against  band  fide 
creditors. 

IV.  The  registration  of  donations  formed  part  of  the 
law  of  France.  It  was  first  established  by  the  Ordinance 
of  1539,  confirmed  by  the  Ordinance  de  Moulins,  and 
further  regulated  by  that  of  1731. 

According  to  the  construction  given  to  the  Ordinance 
of  1539,  and  the  express  provision  of  the  Ordinances  de 
Moulins  and  of  1731,  all  donations,  without  regard  to 

(a)  Van  Leeuwen,  Cens.  For.  part.  1,  lib.  2,  c.  8^  n.  6,  S,  et  seq.  P.  Voet, 
ad  §  2  Inst.  h.  tit.  n.  8.  Perez.  Cod.  de  Donat.  n.  36.  Groeneweg.  ad  §  3 
InBt.  h.  tit.  Voet,  ad  Pand.  lib.  39»  tit.  5,  §  18.  Zees,  ad  Pand.  lib.  39, 
tit.  5. 

(b)  Order  in  Council^  April  6th,  1818. 
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the  motive  or  consideration  for  which  they  were  made, 
were  required  to  be  registered.  Mutual  donations,  and 
those  which  are  called  remunerataruBf  were  equally  sub- 
ject to  registration,  (a) 

The  Ordinance  of  1731  excepted  donations  made  by 
a  parent,  or  an  ascendant  in  loco  parentis^  on  the  occa- 
sion of  the  marriage  of  his  child.  Those  made  on 
any  other  occasion,  or  by  another  person,  were  subject 
to  this  solemnity,  (b) 

The  ordinary  provisions  in  contracts  of  marriage, 
although  they  may  confer  some  beneficial  interest  on 
one  of  the  parties,  are  not  affected  by  this  ordinance,  (c) 

The  default  of  the  husband  to  register  donations  on 
the  marriage  when  they  require  that  solemnity  cannot  be 
set  up  by  his  heirs,  because,  having  been  bound  to  make 
the  registration,  he  was  responsible  for  this  neglect,  and 
his  responsibility  has  devolved  on  his  heirs,  (d) 

The  registration  was  required  for  moveable  sis  well  as 
immoveable  property,  unless  the  moveables  had  been  ac- 
tually delivered  to  the  donee  or  heir,  or  their  value  did 
not  exceed  one  thousand  livres. 

Donations  by  the  sovereign  were  not  subject  to  regis- 
tration. 

The  Ordinance  of  1731  requires  that  every  act  im- 
porting a  donation  should  be  passed  before  notaries, 
and  that  there  should  be  a  minute  of  it  retained  by  the 
notary. 

Its  insinuation  or  registration  consists  in  its  being 
transcribed  at  length  in  the  public  register.  The  act  of 
donation  itself  must  be  transcribed,  and  it  is  not  suffi- 
cient that  some  other  act  should  be  registered  in  which 
it  has  been  recited  or  confirmed,  (e) 

It  is  not  material  by  whom  it  is  brought  to  be  regis- 
tered. (/) 

(a)  Ord.  1539.  Ord.  de  Moulins.  Ord.  1731.   Gout,  of  Normandy,  art.  448. 
Ck>ut.  of  Paris,  art.  284,  285.    Poth.  Tr.  des  Don.  Entre-vifs.  §  2,  art.  3. 
(6)^Art.  19.  (c)  Art.  21.  (d)  Art.  30. 

(e)  Pothicr,  ib.  §  3.  (/)  lb. 
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It  ought  to  be  registered  within  four  months  from  its 
date,  when  the  parties  and  the  property  were  in  France, 
and  in  six  months  if  they  were  out  of  that  kingdom,  (a) 

When  the  acceptance  of  the  donation  has  taken  place 
ex  intervallo  by  a  separate  act,  the  time  for  registration 
is  computed  from  the  day  of  the  acceptance,  because 
then  only  was  the  donation  perfected.  (5) 

A  donation  made  on  a  condition  must  be  registered 
within  the  same  time,  as  if  it  were  an  absolute  donation. 
The  time  for  registering  it  is  not  extended  to  the  period 
when  the  condition  happens,  (c) 

The  acte  of  donation,  if  its  registration  has  been  made 
within  the  time  prescribed  by  the  ordinance,  has  relation 
to  its  date,  and  is  as  effectual  as  if  it  had  been  made  imme- 
diately after  its  date,  and  in  that  case  it  is  immaterial 
whether  the  donor  be  living  at  the  time  of  the  r^is- 
tration.  It  will,  if  registered  within  the  prescribed  time, 
be  preferred  to  any  contracts  which  the  donor  may  have 
entered  into  with  third  persons  between  the  date  and  the 
registration  of  the  donation.  On  the  other  hand,  if  it 
be  registered  after  that  time,  the  registration  is  not  void 
if  the  donor  be  still  living,  but  the  donation  will  take  ef- 
fect, not  from  its  date,  but  only  from  its  registration.  It  will, 
therefore,  be  postponed  to  those  who  may  have  acquired 
a  lien  on  the  property  between  the  date  of  the  donation 
and  the  time  of  its  registration.  The  registration,  made 
aft^er  the  prescribed  time  has  elapsed,  if  it  be  also  aftier  the 
death  of  the  donor,  is  null.  The  heir  of  the  donor  by  his 
death  has  accpiired  a  title  to  the  subject  of  the  donation, 
which  cannot  be  divested  by  the  subsequent  regis- 
tration, (d) 

It  was  necessary  that  the  registration  should  be  made 
in  the  office  of  the  district  in  which  the  property  was 
situated  and  the  donor  domiciled,  (e) 

The  omission  to  register  the  donation  cannot  be  set 
up  by  the  donor.     It  is  not  for  his  security,  but  that  of 

(a)  Pothicr,  S  3.  (b)  lb.  (c)  lb. 

(d)  lb.  (e)  lb.  5  2. 
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his  creditors  and  heir,  that  registration  is  enjoined.  All 
other  persons  who  have  any  interest  in  the  subject  of  the 
donation  may  avail  themselves  of  the  omission  in  order 
to  defeat  it.  Donation^  ^^  faute  de  ladite  (insinuation) 
seront  nuUes  et  de  nul  effet,  tant  en  faveur  de  creanciers 
que  de  I'heritier  du  donnant."  Such  is  the  express  lan- 
guage of  the  ordinances  de  Moulins  and  of  1731.  (a) 

Not  only  creditors  and  purchasers  for  valuable  con- 
sideration, but  even  subsequent  donees  and  legatees, 
may  insist  on  the  non-registration  of  the  act.  (b) 

There  is  no  express  enactment  in  these  ordannances  by 
which  a  party,  having  notice  of  the  unregistered  do- 
nation, is  precluded  from  setting  up  the  non-registration 
to  defeat  it  But  this,  in  the  opinion  of  Pothier,  is  the 
eflFect  of  notice,  (c) 

The  omission  to  register  cannot  be  set  up  by  him  or 
by  the  heirs  of  him  whose  duty  it  was  to  make  the  re- 
gistration, and  who  was  responsible  to  the  donee  for  his 
neglect  of  that  duty,  (d) 

In  a  preceding  chapter  an  account  is  given  of  the 
provisions  made  by  other  ordinances  for  the  publication 
and  registration  of  fidei-commissary  substitutions,  (e) 

The  period  of  six  months,  from  the  day  of  the  date  of 
the  act,  was  prescribed  for  the  publication  and  regis- 
tration of  the  acts  by  which  they  are  created,  and,  as  in 
the  case  of  simple  donations,  if  the  registration  takes 
place  during  that  period,  they  take  effect  from  the  day 
of  their  date,  but  if  that  period  be  allowed  to  elapse 
before  they  are  registered,  they  are  not  void,  but  will  be 
postponed  to  liens  which  have  been  acquired  before  the 
registration. 

The  omission  to  register  the  substitution  can  be  set  up 
only  by  those  who  are  bond  fide  purchasers,  or  who  have 

(a)  Ord.  de  Mooliiw,  ait.  58>  and  Ord.  1731,  art  27.    Poth.  Trait,  des. 
Don.  Entre-vifs. 
(6)  Ordonnance^  1731,  art.  27.  (c)  Poth.  ib.  §  4. 

id)  Ord.  1731,  art.  30.  (e)  Ante,  c.  2,  §  2. 
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acquired  liens  on  the  property  comprised  in  the  substi* 
tution. 

The  Ordinance  of  1747  has  expressly  provided  that 
notice  of  the  substitution  does  not  preclude  the  parties 
from  availing  themselves  of  the  non-registration.  It  is 
not  competent  for  the  heirs,  donees,  or  legatees  of  the 
property  comprised  in  the  substitution  to  set  up  the  non- 
registration. 

It  may  be  set  up  against  the  persons  entitled  under 
the  substitution,  notwithstanding  they  may  be  minors 
or  under  coverture,  and  they  must  resort  to  the  respective 
persons  representing  their  interests,  and  who  were  bound 
to  have  caused  the  registration  to  be  made. 

The  ordinances  which  required  the  registration  of  do- 
nations were  in  force  in  Lower  Canada. 

In  St.  Lucia  not  only  deeds,  but  all  liens  and  charges 
on  immoveable  property,  whether  created  by  operation 
of  law  or  by  contract,  are  to  be  registered.  The  regis- 
trar is  to  be  furnished  with  abstracts,  containing  the  na- 
ture and  amount  of  the  charge,  and  the  designation  of 
the  person  by  and  against  whom  it  is  made. 

The  deed  must  be  registered  in  the  languc^e  in 
which  it  is  drawn. 

Where  two  or  more  deeds  are  entered  for  registry  on 
the  same  day,  they  take  the  same  date,  and  there  is  no 
priority  or  preference  in  favour  of  those  claiming  under 
the  deed  which  was  first  entered,  (a) 

At  an  early  period  of  the  French  Revolution  a  law 
was  introduced,  establishing  as  a  general  rule,  that  no 
acte  transferring  property  should  take  effect,  except  from 
the  day  on  which  it  was  transcribed  in  the  office  of  mort- 
gages. Donations,  therefore,  were  subject  to  this  law  as 
well  as  to  the  preceding  ordinances.  The  Code  Civil  is 
silent  on  the  subject  of  the  insinuation  of  donations,  but 
it  requires  that  if  a  gift  be  made  of  property  which  may 

(o)  Order  in  Council^  1829. 
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be  the  subject  of  mortgage,  the  gift  and  acceptance,  as 
well  as  the  notice  of  the  acceptance,  which  shall  have 
taken  place  by  a  separate  act,  should  be  made  at  the  offices 
for  mortgages  in  the  district  in  which  the  property  is 
situated,  (a) 

The  transcription  must  be  made  at  the  instance  of  the 
husband,  where  the  property  has  been  given  to  his  wife, 
and  if  he  omits  to  make  it,  the  wife  may  proceed  thereto 
without  authority. 

If  the  gift  be  made  to  minors,  interdicted  persons,  or 
to  public  establishments,  the  transcription  must  be  made 
at  the  instance  of  the  guardians,  curators,  or  adminis- 
trators. (6) 

Default  of  transcription  may  be  set  up  by  all  persons 
interested  therein,  except  those  who  are  charged  with 
the  duty  of  causing  the  transcription  to  be  made,  or 
their  assigns,  and  the  donor,  (c) 

Minors,  interdicted  persons,  and  married  women,  are 
not  relieved  against  default  in  making  the  transcription 
of  gifts ;  but  thiey  are  left  to  their  remedy  against  their 
guardians  or  husbands,  (rf) 

Non-registration  cannot  be  set  up  by  the  donor,  nor 
his  heirs,  nor  by  those  claiming  as  donees  or  legatees, 
to  defeat  the  prior  gift,  but  it  may  be  set  up  by  the  cre- 
ditors or  tiers  acquireurs  of  the  donor,  (c)  This  decision 
is  in  conformity  with  the  opinion  of  Grenier,  but  it  is 
questioned  by  TouUier.  (/) 

The  transcription  of  contracts  of  sale  by  purchasers, 
in  order  to  free  the  property  from  previous  incum- 
brances, may  in  some  respects  be  considered  as  registra- 
tion.    It  is  optional  with  the  purchaser  to  resort  to  it. 


(a)  Art.  939.  (ft)  Art.  940. 

(c)  Art.  941.  (rf)  Art.  942. 

(«)  Arrdt,  April  10th,  1815,  Sirey,  torn.  15. 

(/)  Grenier,  Tr.  des  Don.  part  1,  c.  5,  Tom.   1,  3rd  ed.    Toullier, 
liv.  3,  tiit.  2,  c.  4,  p.  240  et  seq. 
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Other  proceedings  must  also  be  taken  by  him  to  render 
it  effectual.  The  nature  of  this  transcription  has  al- 
ready been  stated. 


SECTION  II. 


REQISTRATION  IN  ENGLAND,  IRELAND,  AND  SCOTLAND. 


I.  Registration  required  only  in  certain  parts  of  England. — Hov  made. 
— Registratbn  is  not  notice. — ^Effect  of  non-registration. — It  cannot  bs 
set  up  by  a  person  taking  with  notice  of  the  unregistered  deed. — 
Decisions  on  the  registry  acts. 

II.  The  registry  act  of  Ireland. — ^In  what  respect  it  differs  from  or  agrees 
with  the  registry  acts  of  England. — ^Decisions  on  it. 

III.  Registration  in  Scotland. — ^Earlier  statutes  respecting. — ^Manner  in 
which  made. — ^Within  what  time  to  be  made. — Effect  of  non-registra- 
tion.— ^By  whom  it  may  be  set  up. 

Registration  has  been  adopted  only  in  some  parts  of 
England. 

By  the  statutes  of  2  and  3  Ann,  c.  4,  6  Ann,  c.  35, 
8  Geo.  II.,  c.  6,  a  memorial  of  all  deeds  and  convey* 
ances  of  or  concerning,  and  whereby  any  honours,  ma- 
nors, lands,  tenements,  or  hereditaments  in  the  West 
and  East  Ridings  of  the  county  of  York,  or  the  town  and 
county  of  Kingston-upon-HuU  and  West  Riding  of  York, 
may  be  affected  in  law  or  equity,  may,  at  the  election  of 
the  party  or  parties  concerned,  be  registered ;  and 
every  such  deed  or  conveyance,  that  shall  at  any  time 
be  made  and  executed  and  not  registered,  shall  be 
adjudged  fraudulent  and  void  against  any  subsequent 
purchaser  or  mortgagee  for  valuable  consideration,  un- 
less such  a  memorial  thereof  shall  be  registered,  as  by 
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these  acts  is  directed,  before  the  registering  of  the  me- 
morial of  the  deed  or  conveyance  under  which  such 
subsequent  purchaser  or  mortgagee  claims. 

The  memorial  must  be  under  the  hand  and  seal  of 
some  or  one  of  the  grantors,  or  some  or  one  of  the 
grantees,  his  or  their  guardians  or  trustees,  attested  by 
two  witnesses,  one  whereof  to  be  one  of  the  witnesses  to 
the  execution  of  the  deed  or  conveyance  mentioned  in 
such  memorial,  (a) 

It  must  contain  the  day  of  the  month  and  the  year 
when  such  deed  or  conveyance  bears  date,  and  the 
names  and  additions  of  sJl  parties  to  such  deed  or 
conveyance,  and  of  all  the  witnesses  to  the  same, 
and  the  places  of  their  abode,  and  express  the  honours, 
manors,  lands,  tenements,  or  hereditaments  contained 
in  such  deed  or  conveyance,  and  the  names  of  all  the 
parishes,  townships,  hamlets,  precincts,  or  extra-parochial 
places  within  the  riding,  wherein  such  honours,  &c.,  are 
lying  or  being,  that  are  given,  granted,  conveyed,  or  any 
way  affected  or  charged  by  any  such  deed  or  conveyance, 
in  such  manner  as  the  same  are  expressed  in  such  deed 
or  conveyance,  or  to  the  same  effect,  (b) 

Every  such  deed  or  conveyance,  of  which  such  memorial 
is  to  be  registered,  must  be  produced  to  the  register 
or  his  deputy  at  the  time  of  entering  such  memorial,  who 
is  required  to  indorse  a  certificate  on  every  such  deed  or 
conveyance,  and  therein  mention  the  certain  day,  hour, 
and  time  on  which  such  memorial  is  entered  and  re- 
gistered, expressing  also  in  what  book,  page,  and  num- 
ber the  same  is  entered,  (b) 

The  register  or  his  deputy  is  required  to  sign  the  cer- 
tificate when  thus  indorsed,  {b) 

By  the   18th  section  of  the  subsequent  statute,  (c) 


(a)  2  and  3  Ann,  c.  4,  §  7.  (fi>)  Sect.  8. 

(c)  6  Ann,  c.  35.    8  Geo.  2,  c.  6,  §  22. 
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every  enrolment  of  a  deed  of  bargain  and  sale  in  the  re- 
gister office  is  to  be  deemed  and  adjudged  to  be  the  en- 
tering of  a  memorial  thereof,  pursuant  to  the  act,  and 
has  the  same  force  and  effect  upon  the  estate  there- 
in mentioned  in  relation  to  all  subsequent  deeds,  as 
if  a  memorial  of  such  enrolled  deed  had  been  entered  in 
the  register  office. 

By  the  statute  of  7  Ann,  c.  20,  similar  regulations 
are  made  for  registering  all  deeds  and  conveyances  that 
may  affect  any  honours,  manors,  &c.,  in  the  county  of 
Middlesex. 

The  effect  of  these  acts  is  merely  to  render  a  prior 
unregistered  deed  fraudulent  and  void  as  to  all  subse- 
quent deeds,  whereof  memorials  have  been  duly  regis- 
tered, so  that  a  purchaser  or  mortgagee  can  only  be 
affected  by  a  deed  duly  registered,  of  which  he  may 
have  notice  by  examining  the  register,  and  not  by  any 
other  deed  whatever. 

The  register  acts  have,  however,  been  so  for  con- 
strued strictly,  that  every  deed  under  which  the  party 
claims  must  be  registered,  otherwise  a  purchaser  cannot 
have  notice  of  it.  Upon  this  principle  it  has  been  deter- 
mined that  the  registering  an  assignment  of  a  lease  was 
not  a  register  of  the  lease  itself,  (a) 

An  appointment  under  a  power  must  also  be  regis- 
tered* (b) 

If  it  were  the  intention  of  those  who  framed  the  regis- 
ter acts  that  the  registering  a  memorial  of  a  deed,  pur- 
suant to  these  acts,  should  operate  as  a  notice  of  such 
deed  to  all  persons  whatsoever,  that  intention  has  been 
disappointed  in  the  construction  which  the  courts  of 
equity  have  given  to  them.  It  has  been  determined 
that  the  registering  a  memorial  of  a  second  mortgage 


(a)  Honeycomb  v.  Waldron,  2  Stra.  1064. 

(b)  Scrafton  v.  Quincey,  2  Yes.  413. 
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was  not  constructive  notice  to  the  first  mortgagee,  who 
might  therefore  advance  more  money  on  the  first  mort^ 
gage,  (a) 

On  the  other  hand,  these  decisions  have  been  con- 
sidered to  have  impaired  the  effect  of  those  acts  in  es« 
tablishing,  that  where  a  subsequent  purchaser,  whose 
deed  is  registered,  has  notice  of  a  prior  incumbrance  at 
the  time  of  his  purchase,  although  the  deed  by  which 
such  prior  incumbrance  was  created  be  not  registered, 
such  incumbrance  shall,  notwithstanding,  take  place  of 
the  deed  so  registered. 

As  it  was  the  object  of  these  acts  to  give  notice  to  sub- 
sequent purchasers,  if  a  subsequent  purchaser  has  no- 
tice at  the  time  of  his  purchase  of  a  prior  conveyance,  it 
is  not  a  secret  conveyance  by  which  he  can  be  preju- 
diced, for  his  notice  of  the  prior  conveyance  is  as  strong 
as  if  it  had  been  registered,  and  it  is  his  own  folly  if  he 
proceeds  in  his  purchase,  (b)  But  notice  of  a  prior  un- 
registered instrument  is  unimportant  at  law.  The  first 
registered  instrument  must  prevail  at  law.  (c) 

II.  In  Ireland,  by  6  Ann,  c.  2,  a  memorial  of  all 
deeds,  whereby  any  lands,  &c.,  may  be  in  any  way  af- 
fected, may,  at  the  election  of  the  parties,  be  registered 
in  the  office  in  Dublin  appointed  for  that  purpose.  The 
deed  must  be  under  the  hand  and  seal  of  some  or  one  of 
the  grantors  or  grantees,  or  their  guardians  or  trustees, 
attested  by  two  witnesses,  one  whereof  to  be  one  of  the 
witnesses  to  the  deed,  which  witness  shall,  by  affidavit 
before  the  register  or  his  deputy,  prove  the  signing  and 


(a)  Bedford  v.  Bacchus,  Amb.  680.  Blgge  on  Regist.  Wiightson  v. 
Hudson,  B^ige,  6.    Morecock  y.  Dickins,  Amb.  678. 

(6)  Cowp.  R.  712.  Cheval  v.  Nichols,  1  Str.  664.  Beatniff  y.  Smith, 
1  Eq.  Cas.  Abr.  357,  pi.  11.  Blades  y.  Blades,  1  £q.  Cas.  Abr.  358,  pi.  12. 
Hine  y.  Dodd,  2  Atk.  276.  Le  Neye  y.  Le  Neve,  3  Atk.  646.  Sheldon  y. 
Cox,  Ambl.  624.  JoUand  y.  Stainbridge,  3  Ves.  jun.  478.  1  Burr.  474- 
Tunstall  y.  Trappes,  3  Sim.  301.      3  Sugd.  Vend,  and  Pur.  222. 

(c)  Doe  y.  AUsop,  5  Bam.  and  Aid.  142.     2  Sugd.  ib.  223. 
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sealing  of  snch  memorial,  and  the  execution  of  soch 
deed,  and  the  day  and  time  of  the  delivery  of  such  me- 
morial to  the  register,  &c. 

It  must  contain  the  day  of  the  month  and  year  when 
such  deed  bears  date,  and  was  perfected,  and  the 
names  and  additions  of  all  the  parties  to  such  deed,  and 
of  all  the  witnesses  to  such  deed,  and  shall  express  the 
lands,  &c.,  contained  in  it,  and  the  names  of  all  the 
counties,  baronies,  cities,  towns  corporate,  parishes,  town- 
ships, hamlets,  villages,  and  precincts,  within  the  king- 
dom where  such  lands  are,  which  are  conveyed,  or  any 
way  affected  or  chained  by  the  deed,  in  such  manner 
as  the  same  are  mentioned  in  such  deed,  or  to  the  same 
effect,  and  every  such  deed  or  conveyance,  of  winch 
such  memorial  is  to  be  registered,  must  be  produced  to 
the  register,  &c.,  at  the  time  of  entering  such  memorial, 
who  is  required  to  indorse  a  certificate  on  such  deed,  and 
therein  mention  the  day  and  time  on  which  such  me- 
morial is  so  entered  and  registered,  expressing  also  in 
what  book,  page,  and  number  the  same  is  entered. 

The  register  is  required  to  sign  such  certificate,  wliich 
certificate  shall  be  evidence  of  such  registries  in  all 
courts  of  record  ;  and  every  page  of  such  register  books, 
and  every  memorial  that  shall  be  entered  therein,  shall 
be  numbered,  and  the  day  of  the  month  and  year  when 
such  memorial  is  registered  shall  be  entered  in  the 
margins  of  such  register  books. 

When  there  are  more  writings  than  one  for  perfecting 
any  conveyance  or  security,  it  is  sufficient  if  all  the 
lands,  &c.,  and  the  counties,  &c.,  where  the  same  lie,  be 
only  once  named  in  the  memorial,  register,  and  certificate 
of  any  of  the  deeds  or  writings ;  and  that  the  dates  of 
the  rest  of  the  deeds  or  writings,  with  the  names  and 
additions  of  the  parties  and  witnesses,  and  the  places  of 
their  abode,  be  only  set  down  in  the  memorials,  registers, 
and  certificates  of  the  same,  with  a  reference  to  the 
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deed  or  writing  whereof  the  memorial  is  so  registered, 
and  directions  how  to  find  the  same,  (a) 

Where  the  lands  contained  in  any  deed  are  not  situate 
in  the  county  or  county  of  the  city  of  Dublin,  (b)  a  me- 
morial of  such  deed,  &c.  shall  be  entered  or  registered, 
in  case  an  affidavit  sworn  by  one  of  the  witnesses  to  the 
deed  before  one  of  the  judges  at  the  assizes,  or  before 
the  justices  of  the  peace,  at  the  general  quarter  sessions 
of  the  county  where  such  lands,  &c.  lie,  or  before  a 
commissioner  for  taking  affidavits,  be  brought  with  the 
said  memorial  to  the  said  register,  &c.,  proving  therein 
the  execution  of  the  deed. 

The  memorial  of  all  deeds  and  conveyances  executed 
in  Great  Britain,  whereby  any  lands,  &c.,  in  Ireland  are, 
or  may  be,  affected,  shall  be  entered  or  registered,  in  case 
an  affidavit  sworn  by  one  of  the  witnesses  to  the  execution 
of  the  deed,  before  one  of  the  judges  at  Westminster,  or 
a  master  in  chancery,  or  before  the  justices  of  peace  in 
open  court,  at  any  general  quarter  sessions  in  Great  Bri- 
tain, be  brought  with  the  said  memorial  to  the  register, 
&c.,  appointed  by  virtue  of  the  6th  Anne  ;  and  such  affi- 
davit shall  be  a  sufficient  authority  to  the  register,  &c., 
to  give  the  party  bringing  such  memorial  and  affidavit 
a  certificate  on  the  deed,  or  on  a  separate  parchment, 
the  deed  not  being  produced,  of  the  registering  such 
memorial ;  which  certificate,  signed  by  the  register,  &c., 
shall  be  evidence  of  the  registry  of  such  memorial, 
in  all  courts  of  record.  If  the  grantee  in  any  deed 
should  die  before  he  has  executed  a  memorial  of  such 
deed,  &c.,  it  shall  be  lawful  for  the  heirs,  executors, 
administrators,  or  assigns  of  such  grantee,  or  for  sonfe 
or  one  of  them,  to  sign  and  seal  a  memorial  of  such 
deeds,  &c.,  and  the  same  shall  be  as  effectual  as  if  such 
memorial  had  been  signed  or  sealed  by  some  or  one  of 
the  immediate  grantees  named  in  such  deeds,  &c. 

Every  deed  or  conveyance,  a  memorial  whereof  shall 

(a)  Sect.  15.  (6)  Sect.  16,  and  25  Geo.  3,  c  47,  §  3. 
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be  duly  registered  according  to  the  act,  is  good  and 
effectual,  both  in  law  and  equity,  according  to  the  pri- 
ority of  time  of  registering  such  memorial  concerning 
the  lands,  &c.  in  such  deed  contained,  according  to  the 
right,  title,  and  interest  of  the  person  so  conveying 
such  lands,  &c.,  against  every  other  deed,  conveyance, 
or  disposition  of  the  lands,  &c.,  or  any  part  thereof,  con- 
tained in  such  memorial,  (a) 

Every  deed  or  conveyance  not  registered,  of  all  or 
any  of  the  lands,  &c.,  contained  in  such  deed,  &c.,  a 
memorial  whereof  shall  be  registered  in  pursuance  of 
the  act,  shall  be  deemed  fraudulent  and  void,  not  only 
against  a  deed  or  conveyance  registered,  but  likewise 
against  every  creditor  by  judgment,  recognizance,  statute 
merchant,  or  of  the  staple,  confessed,  acknowledged, 
or  entered  into,  as  for  and  concerning  all  or  any  of  the 
lands,  &c.,  contained  in  such  registered  memorial.  But 
it  is  provided  that  the  act  shall  not  extend  to  any  lease 
for  years  not  exceeding  twenty-one  years,  where  the 
actual  possession  goes  along  with  the  lease.  (6) 

It  will  have  been  perceived  that  no  clause  similar  to 
that  which  has  been  just  cited  is  to  be  found  in  the 
English  register  acts.  It  expressly  provides  that  what- 
soever be  the  nature  of  the  instrument,  priority  in  the 
time  of  registering  shall  give  it  priority  of  operation, 
both  at  law  and  equity.  This  controuls  courts  of  equity : 
they  cannot  say  that  the  prior  legal  deed  shall  draw  to 
it  the  subsequent  unregistered  instrument  to  the  pre- 
judice of  the  intermediate  registered  instrument. 

The  instrument  registered  must  prevail  against  a 
subsequent  registered  instrument,  by  force  of  the  clause 
in  the  fourth  section,  for  that  being  an  instrument  which 
affects  lands,  it  shall  be  good,  not  only  at  law  but  in 
equity,  according  to  the  priority  of  registry.     This  is 

(a)  6  Anne,  c.  2,  §  4. 

(6)  Sect.  5.      D'Arcy  v.  Chambers,  1  Scho.  and  Lef.  467.      Burke  r. 
O'MaUey,  1  Beatty's  Rep.  96.    Crymble  v.  Adair,  ib.  122. 
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not  at  all  grounded  on  the  next  section  of  the  act,  which 
avoids  unregistered  conveyances,  for  that  is  a  provision 
of  a  totally  different  description.  The  meaning  of  the 
former  clause  is  to  give  full  effect,  by  force  of  the  registry, 
even  to  articles,  if  registered,  against  a  legal  conveyance ; 
so  that  the  act  has  given  to  contracts  registered  a  force 
and  effect  with  respect  to  lands  themselves  which  they 
have  not  in  England,  there  being  no  such  clause  in  the 
English  registry  act.  (a) 

It  is  true,  the  registry  is  considered  as  notice  to  a 
certain  extent ;  no  person  thinks  of  purchasing  an  estate 
without  searching  the  registry,  and  if  he  searches  he  has 
notice ;  but  Lord  Redesdale  held  that  ^^  it  could  not  be 
considered  as  notice  to  all  intents,  on  account  of  the 
mischiefs  that  would  rise  from  such  a  decision.     For  if 
it  were  to  be  taken  as  constructive  notice,  it  must  be 
taken  as  notice  of  every  thing  contained  in  the  memorial, 
if  the  memorial  contains  a  recital  of  another  instrument, 
it  is  notice  of  that  instrument — if  a  fact,  it  is  notice  of 
that  fact.     It  strikes  me/'  said  his  lordship,  '^  to  be  a 
better  and  safer  way  of  considering  it,  to  let  the  words 
of  the  act  operate  by  their  own  force,  and  that  the 
registry  shall  not  be  taken  as  notice  more  here  than  it 
is  in  England."  (A) 

It  has  been  observed  that  there  is  an  important  dif- 
ference between  actual  notice  and  the  operation  of  the 
register  act.  The  operation  of  the  act  may  bind  the 
title  of  the  parties,  but  not  their  conscience  ;  but  actual 
notice  might  bind  their  conscience.  The  decisions  on 
this  act  are  in  conformity  with  those  on  the  English 
registry  acts,  and  establish  that  a  person  buying  an 
estate,  with  notice  of  a  prior  incumbrance,  not  regis- 
tered, shall  in  equity  be  bound  by  such  incumbrance, 


(a)  Per  Lord  Redesdale,  in  Bushell  v.  Biuhell,  1  Scho.  and  Lef.  102. 

(6)  Bufhell  v.  Bushell,  1  Scho.  and  Lef.  103.  Latouche  v.  Lord  Dunsany, 
ib.  157.  Underwood  v.  Lord  Courtown,  2  Scho.  and  Lef.  66.  Pentland  v. 
Stokes,  2  Ball  and  Beatty's  Rep.  75. 
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although  he  hath  at  law  obtained  a  priority  by  regis- 
tering  his  deed,  (a)  It  has  been  considered  that  the 
act  does  not  permit  tacking,  (b) 

The  priority  given  by  the  register  act  can  apply  only 
to  an  instrument  above  exception,  (c) 

The  operation  of  the  Irish  Registry  Act,  is  not  con- 
fined to  cases  in  which  both  the  earlier  and  the  sub- 
sequent conveyances  are  the  deeds  of  the  same  grantor^ 
but  on  the  contrary,  the  act  extends  to  give  a  prefer- 
ence to  the  subsequent  deed,  notwithstanding  the  same 
was  executed  by  a  former  owner  of  the  estate. 

An  unmarried  woman  being  possessed  of  land  in  Ire- 
land for  a  long  term  of  years,  and  about  to  marry,  as- 
signed the  term  by  a  deed,  executed  also  by  the  intended 
husband,  to  trustees,  upon  trust  to  permit  the  husband 
after  marriage  to  receive  the  rents  for  life,  then  the 
wife  for  life,  then  the  first  son  of  the  marriage,  if  any, 
with  remainder  over.  The  marriage  took  effect ;  the 
husband  entered  into  possession,  and  received  the  rents 
and  profits,  and  then  made  a  lease  for  years,  for  part  of 
the  term,  rendering  rent :  the  lessees  entered  and  re- 
ceived the  rents  and  profits,  and  then  assigned  the  lease 
for  a  valuable  consideration.  The  marriage  settlement 
was  not  registered,  but  the  lease  by  the  husband  was  regis- 
tered. The  assignment  of  the  lease  was  supposed  not  to 
have  been  registered.  The  wife  surviving  her  husband 
obtained  possession  of  the  lands ;  the  assignees  of  the 
lease  brought  an  ejectment  against  her  to  recover  the 
possession. 

The  questions  were,  1st,  Which  title  was  to  be  pre- 
ferred, that  of  the  assignees  of  the  lease,  or  of  the  widow 
or  the  trustees  under  the  settlement  ? 

2ndly,  Supposing  the  assignment  of  the  lease  not  to 

(a)  Lord  Forbes  v.  Deniston,  4  Bro.  Par.  Ca.  189.  3  £q.  Ca.  Abr.  482, 
pi.  19.  1  Scho.  and  Lef.  102.  Biddulph  t.  St.  John*  2  Scho.  and  Lef.  521. 
Ejre  V.  Dolphin^  2  Ball  and  Beatty,  291.    2  Sugd.  Vend,  and  Pur.  222. 

(b)  Latouche  y.  Lord  Dunsany,  1  Scho.  and  Lef.  157. 

(c)  Underwood  v.  Lord  Courtown^  2  Scho.  and  Lef.  68>  69. 
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have  been  registered,  would  the  construction  be  the 
same? 

The  case  having  been  brought  before  the  House  of 
Lords  by  appeal,  the  judges  who  were  summoned  were 
of  opinion  that,  under  the  Irish  Register  Act,  the  title  of 
the  assignees  of  the  lease,  was  in  this  case  to  be  pre- 
ferred to  that  of  the  widow,  and  also  to  that  of  the 
trustees  under  the  settlement,  and  upon  the  second 
question  they  were  of  opinion,  that  supposing  the  assign- 
ment of  the  lease  not  to  have  been  registered,  the  con- 
struction of  the  statute  remained  the  same,  and  the  House 
of  Lords  decided  accordingly. 

It  was  observed  by  Lord  Chief  Justice  Tindajl,  in 
delivering  the  opinion  of  the  judges,  that  ^'  the  mischief 
to  the  purchaser  was  the  same,  whether  the  secret 
conveyance  or  charge  arose  from  the  deed  of  his  im- 
mediate grantor,  or  that  of  a  former  owner  of  the  estate. 
Although  as  against  the  husband  who  was  party  to  the 
deed  of  1779,  that  deed  was  valid,  and  that  he  could  not 
of  right  exercise  any  power  over  the  property  inconsistent 
with  that  deed ;  yet  as  by  the  non-registration  of  that 
deed  the  grantees  suffered  him,  as  to  the  world  at  large, 
to  have  the  appearance  of  right,  neither  they,  nor  any 
claiming  under  them,  were  at  liberty  to  set  up  the  deed 
in  opposition  to  the  persons  who  had  been  deluded  by 
the  appearance  of  right  in  the  husband.  The  argument, 
therefore,  which  would  be  good  against  the  husband 
himself,  could  not  be  heard  from  the  parties  claiming 
under  the  settlement  against  his  grantee  for  a  valuable 
consideration."  (a) 

By  a  subsequent  statute,  (b)  passed  for  the  security  of 
the  creditors  of  bankers,  it  is  required  that  all  deeds 
and  conveyances,  made  by  any  banker,  whereby  any 
part  of  his  real  estate,  or  leasehold  interest,  or  any 
mortgage  belonging  to  such  banker  upon  any  lands,  &c., 

(a)  Warborton  v.  Lovdand,  2  Dow  and  Clark,  480.    S.  G.  6  Bligh'a  New 
Rep.  1.  (b)  33  Geo.  3>  c.  14,  §  2. 
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or  leasehold  estate,  shall  be  granted,  released,  sold,  in- 
cumbered, or  affected,  (other  than  leases  not  exceeding 
three  lives,  or  thirty-one  years,  to  be  made  by  such 
banker,  at  the  full  improved  rent,  without  fine,)  shall 
be  duly  registered  in  the  office  of  the  public  registry  of 
all  deeds,  within  a  calendar  month  after  the  execution 
thereof;  and  if  such  deed  be  executed  out  of  the  king- 
dom, then  such  deed  shall  be  registered,  within  three 
calendar  months  from  the  time  of  such  execution,  and 
for  want  of  such  registry,  every  such  deed  shall  be 
fraudulent  and  void  against  every  creditor  of  such  banker, 
though  made  for  valuable  consideration. 

III.  By  the  law  of  Scotland  sasine  has  no  effect  in 
competition  with  third  parties,  holding  an  unexception- 
able right  to  the  land,  unless  it  has  been  recorded  in  a 
register  appointed  for  the  purpose,  within  sixty  days 
from  the  date  of  the  instrument.  By  the  act  of  54  Geo.  3, 
c.  137,  §  12,  the  date  of  registration  is  held  in  all 
questions  on  the  bankrupt  statute  of  1696,  c.  5,  to  he 
the  date  of  the  security,  (a) 

The  first  statutes  enacted  for  publishing  seisins  were 
those  of  1503,  c.  89,  and  1540,  c.  79;  by  which 
sheriffs  who  gave  seisins  of  land  holden  of  the  crown, 
were  obliged  to  bring  yearly  to  the  exchequer  a  note, 
subscribed  by  themselves,  of  the  dates  of  those  seisins, 
and  of  the  descriptions  of  the  land  contained  in  them, 
to  be  entered  into  a  record  of  that  court.  This  was  with 
some  additions  extended,  by  acts  1555,  c.  46,  and  1587, 
c.  64,  to  seisins  even  of  lands  holden  of  subjects.  No 
abbreviate  was  thereby  directed  to  be  taken  of  any  other 
real  right  than  of  seisins,  and  it  was  not  required  that 
the  abbreviate  of  seisins  should  contain  any  of  the  con- 
ditions or  limitations  affecting  the  right.  A  more  cer- 
tain provision  for  the  security  of  purchasers  and  credi- 
tors was  made  by  two  unprinted  statutes,  passed  July 
31  sty  1599,  and  November,  1660,  by  which  it  was  en- 

(a)  1  Bell's  Com,  676. 
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acted,  "  that  the  full  tenor,  not  only  of  seisins,  but  of 
several  other  real  rights  therein  mentioned,  should  be 
registered  within  forty  days  after  their  dates,  in  the 
register  of  the  secretary,  under  the  sanction  of  nullity." 
A  third  act  was  passed,  1617,  c.  16,  printed  in  the 
statute  books,  by  which  all  reversions,  regresses,  bonds 
for  making  reversions  and  regresses,  assignations  and 
discharges  thereof,  renunciations  of  wadsets,  grants  of 
redemption,  and  instruments  of  seisin,  were  ordained  to 
be  registered  within  sixty  days  after  their  dates.  By  this 
act  the  whole  kingdom  was  divided  into  a  certain 
number  of  districts. 

It  is  in  the  option  of  the  party  to  record  his  seisins, 
reversions,  &c.  either  in  those  particular  registers,  or 
in  the  general  register  at  Edinburgh  appointed  for  that 
purpose.    If  the  lands  lie  in  diflferent  districts,  the  right 
must  be  recorded  either  in  the  particular  register  of 
each  of  those  districts,   or  in  the  general  register  at 
Edinburgh.    Registration  in  the  latter  office  answers  for 
all  the  lands.     If  seisins  are  not  thus  recorded,  the  act 
1617  declares,  that  they  shall  make  no  faith  in  judg- 
ment to  the  prejudice  of  those  who  have  acquired  right 
to  the  lands  contained  in  them;   reserving  liberty  to 
the  obtainer  of  the  seisin  to  use  it  against  the  grantor 
and  his  heirs.     The  non-registration,  therefore,   does 
not  avoid  the  seisin ;  it  is  only  a  ground  for  postponing 
it  in  a  question  with  third  parties,  who  may  claim  the 
same  subject  under  a  title  which  has  no  dependance 
upon  that  seisin.     Hence,  tenants  sued  by  their  landlord 
for  rent,  cannot  object  against  the  pursuer,  that  his 
seisin  is  not  registered ;  for,  however  defective  the  land- 
lord's right  be,  it  is  the  only  foundation  of  theirs. 
Neither  can  a  vassal  object  to  the  want  of  registration 
against  his  superior's  seisin,  upon  which  alone  his  own 
right  is  grounded,  (a)     Neither  can  it  be  set  up  by  one 
who  has  a  preferable  title,  if  he  be  heir  to  the  grantor 

(a)  Stair,  June  12th,  1673,  Faa,  Diet.  p.  9307. 


826  CONDUCT   OF    LAWS. 

of  the  unregistered  seisins;  for  the  statute  expressly 
reserves  the  full  effect  of  such  seisins,  not  only  against 
the  grantor  himself,  but  against  his  heir,  (a) 

This  system  of  registration  required,  and  in  the  pro- 
gress of  time  received  considerable  improvement.  By 
the  regulations  1672,  c.  16,  a  minute-book  was  to 
be  kept  of  the  presentment  of  sasines  registration,  to  be 
compared  quarterly  with  the  record,  (b)  In  the  Act  of 
Sederunt,  15th  of  July,  1692,  it  was  required  that  the 
presentor  of  the  sasine  should  see  the  minute  imme- 
diately written  out,  and  signed  by  himself  and  the 
keeper.  This  regulation  was  offered,  as  Lord  Stair  says, 
by  the  lords  to  the  legislature,  and  adopted  by  the  act 
of  1693,  c.  14. 

The  priority  of  sasines  was  placed  entirely  on  the 
priority  of  their  registration,  (c) 

Under  these  statutes,  the  registration  includes  three 
particulars:  1st.  The  entry  in  the  minute-book  of  the 
presentment,  with  a  general  description  of  the  sasine, 
and  of  the  lands,  and  a  reference  to  the  part  of  the 
record  where  the  copy  of  the  sasine  is  to  be  found ; 
2nd.  The  transcript  of  the  record ;  and  3rd.  The  cer- 
tificate on  the  back  of  the  sasine,  containing  also  refer- 
ence to  the  record  where  the  sasine  is  to  be  found. 

The  minute-book  ascertains  precisely  the  day  on  which 
the  sasine  is  presented  for  recording.  And  that  is  or- 
dered to  be  the  date,  also,  on  which  the  sasine  is  to  be 
actually  recorded ;  or  rather,  sasines  are  required  to  be 
recorded  according  to  the  order  of  the  entry  in  that 
book.  This  would  have  been  effectual  if  it  had  been 
enforced  by  declaring  the  entry  in  the  minute-book  to 
be  the  criterion  of  preference,  provided  the  sasine  itself 
were  either  in  the  hands  of  the  keeper  of  the  record,  or 
transcribed  in  the  register,  (d) 


(a)  Forbes,  Jtine  30th,  1705,  L.  Ludwhaime,  Diet  p.  13,563. 
b.  2,  tit,  3,  §  39,  40.  (6)  Fount.  156. 

(c)  Acts  1686,  c.  19  i  1693,  c.  13, 14 ;  1696,  c.  18.    Stair,  b.  2,  tit  3,  S  22. 
id)  I  Bell's  Cknun.  678. 
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It  may  happen  that  either  the  sasine  may  not  be 
recorded  within  the  sixty  days ;  or  it  may  not  be  re- 
corded at  all ;  or  it  may  be  postponed  to  a  sasine  pre- 
sented subsequently.  The  rules  laid  down  are,  that  the 
date  of  the  presentment,  according  to  the  minute-book, 
is  to  be  held  the  date  of  recording,  when  the  question 
arises,  whether  the  sasine  has  been  recorded  within  the 
sixty  days,  and  it  is  no  objection,  that  the  actual  trans- 
cription has  not  taken  place  within  the  sixty  days,  (a) 

The  certificate  of  registration  on  the  back  of  the  sasine 
correctly  bears  the  date  of  presentment,  and  by  that 
certificate,  if  truly  bearing  the  date  of  presenting  as  in 
the  minute-book,  questions  on  the  act  1696,  c.  5,  will, 
under  the  statute,  54  Geo.  3,  (b)  probably  be  determined, 
provided  the  sasine  be  in  the  hands  of  the  keeper  of 
the  record,  or  transcribed  in  the  register,  (c) 

In  order  to  have  effect  against  third  parties,  the 
sasine  must  be  actually  transcribed  into  the  register. 
The  rules  respecting  the  actual  recording  of  the  in- 
strument are;  1st.  That  it  must  be  fully  transcribed, 
not  entered  by  abbreviation  and  reference,  but  verba- 
tim ;  (d)  and  particularly  as  it  is  required  by  Act  of  Se- 
derunt, that  the  notary's  docquet  shall  be  verbatim 
transcribed,  (e)  2nd.  That  clerical  errors  in  transcrib- 
ing essential  parts  of  the  instrument  are  fatal.  {/)  3rd. 
That  although  the  record  may  be  allowed  to  be  corrected 
within  the  sixty  days,  this  cannot  be  done  after  the  ex- 
piration of  that  term.  (^) 

(a)  1  Bell's  Com.  678.  (6)  54  Geo.  3,  c.  137,  $  12. 

(c)  1  Bell's  Gonim.  678.  Dunbar  v.  Sutherland,  March  lOth,  1790,  Diet. 
8799. 

(d)  1696,  c.  18,  Gray  V.  Hope,  Feb.  23rd,  1790,  Fac.  ColL  229,  Diet- 
8796.    Stewart  v.  Earl  of  Fife,  Feb.  20th,  1827,  6  Shaw  and  Dunlop,  383. 

(e)  Jan.  17th,  1756. 

(/)  M'Queen  ▼.  Naime,  Jan.  23,  1823,  Fac.  Coll.  2  Shaw  and  Dunbp, 
637.  Denniston  ▼.  Spiers,  Nov.  I6th,  1824,  Fac.  Coll.  3  Shaw  and 
Dunlop,  285. 

(p)  Dundas  v.  Denniston,  Dec.  I6th,  1824,  3  Shaw  and  Dunlop,  400. 
Tait,  Jan.  I7th,  1822, 1  Shaw  and  Bal.  241. 
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A  competition  may  arise  between  a  sasine  first  tran- 
scribed, though  last  presented,  and  a  sasine  which,  by 
the  minute-book,  is  proved  to  have  been  first  presented 
though  last  transcribed.  A  question  has  occurred,  whe- 
ther a  sasine,  transcribed  into  the  register  out  of  the 
order  which  it  bore  in  the  minute-book,  was  duly  re- 
corded. The  two  divisions  of  the  courts  pronounced 
difierent  judgments. 

In  one  of  the  cases,  the  sasine  was  presented  on  the 
25th  of  September,  omitted  to  be  entered  of  that  date 
in  the  minute-book,  but  immediately  entered  in  the 
record.  On  the  4th  of  October,  the  omission  in  the 
minute-book  was  observed,  and  an  entry  made  of  that 
date,  and  the  date  of  the  record  and  certificate  erased 
to  correspond.  The  question  was,  whether  it  was  duly 
recorded,  as  it  stood  out  of  its  order  in  the  record. 
The  court  (second  division)  judging  on  the  election- 
statute,  held  that  the  inserting  of  the  sasine  in  the  re- 
cord, out  of  the  order  of  the  minute-book,  was  fatal  to 
the  claim  of  enrolment,  (a) 

In  the  other  case,  the  same  question  was  determined 
the  other  way  by  the  first  division ;  and  it  was  held  that 
the  minute-book  gave  the  true  date  of  recording,  and 
the  transcription  into  the  record-book  yras  of  no  im- 
portance, provided  it  was  duly  referred  to  in  the  minute 
of  presentation,  so  as  to  be  found  in  the  record  by  those 
wishing  to  examine  it.  (b) 

Mr.  Bell  expressed  his  opinion  in  favour  of  the  deter- 
mination in  the  latter  case. 

When  the  competition  has  arisen  prior  to  the  present- 
ing of  any  of  the  sasines  for  registration,  the  preference 
is  determined  by  the  priority  of  date  of  the  sasine.  (c) 

(a)  Drummond  ▼.  Sir  A.  Ramsay,  June  24th,  1809. 

(5)  Adam  ▼.  Duthie,  June  19tht  1810, 1  BeU's  Com.  679. 

(c)  1  Bell's  Ckmi.  680. 
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SECTION  III. 


REGISTRATION  IN  THE  BRITISH  COLONIES  AND  UNITED 

STATES. 

I.  In  Jamaica  and  the  other  colonies  registration  has  been  almost  coeval 

with  their  first  settlement. 
II.  Barbadoes. 

III.  Antigua. 

IV.  St.  Kitts. 
V.  Nevis. 

YI.  Grenada. 
YII.  Dominica. 
VIII.  Tobago. 
IX.  St.  Vincent. 
X.  Montserrat. 
XI.  Virgin  Islands. 
XII.  Bahamas. 

XIII.  Bermuda. 

XIV.  Upper  Canada,  Nova  Scotia,  and  New  Brunswick. 
XV.  Prince  Edward's  Island. 

XVI.  United  States.— New  York  Revised  Statutes. 

The  manner  of  registering. — ^Time  when  the  deed  is  considered  to 
have  been  registered. — The  record  evidence. — ^Non-registration  can 
be  set  up  only  by  purchasers  for  a  valuable  consideration  under 
deed  duly  registered, — Effect  of  notice  of  the  unregistered  deed. — 
The  unregistered  deed  not  void  against  the  grantor,  &c. — ^Notice 
does  not  relieve  the  grantee  from  the  consequences  of  non-registnu 
tion. — ^When  registration  is  required  even  between  the  parties. — 
Act  of  Prince  Edward's  Island. — ^Law  of  Maryland. — ^Registration, 
constructive  notice  in  what  cases. 

I.  In  Jamaica  and  all  the  other  colonies,  except  Mont- 
serrat and  Upper  Canada,  it  is  required  that  the  deed  or 
instrument  affecting  real  property  should  be  recorded 
at  length  in  the  office  appointed  for  that  purpose.  In 
many  of  the  colonies  the  time  within  which  it  is  to  be  re- 
gistered or  recorded  is  expressly  prescribed,  and  is  more 
or  less  extended  according  to  the  place  in  which  the 
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deed  is  executed.  In  Jamaica,  if  it  be  executed  in  tbat 
colony,  it  must  be  recorded  within  ninety  days  after  its 
date,  (a)  If  it  be  made  and  executed  out  of  the  island, 
it  must  be  recorded  within  twelve  calendar  months  after 
its  date,  and  within  ninety  days  after  the  arrival  of  the 
ship  which  brought  it.  (ft)  The  secretary  is  bound  to 
give  to  the  party  bringing  the  deed  a  receipt  under  his 
hand,  and,  upon  payment  of  the  fee  for  recording  the 
same,  immediately  to  underwrite  or  indorse  upon  the 
deed  the  day  of  its  being  entered  in  the  office,  or  coming 
to  his  hand.  A  certain  time  is  allowed  him  for  record- 
ing it  fairly  at  length,  but  the  time  when  it  is  so  entered 
in  the  office,  or  delivered  to  the  officer,  is  deemed  and 
taken  to  be  that  of  its  enrolment,  (c) 

If  it  be  not  recorded  within  the  prescribed  time,  it  is 
void  only  against  subsequent  purchasers  for  a  valuable 
consideration,  but  not  as  against  the  grantor,  or  those 
claiming  under  him  as  volunteers. 

II.  In  Barbadoes  the  deed,  if  executed  in  the  colony, 
must  be  recorded  at  length  within  three  months  "  after 
the  ensealing  and  delivery  thereof."  (d)  Acknowledg- 
ments by  the  husband  and  wife,  made  out  of  the  colony, 
are  to  be  recorded  within  twelve  months  after  such  ac- 
knowledgment, (e) 

III.  In  Antigua,  if  the  deed  be  executed  in  the  island, 
it  must  be  recorded  at  large  in  the  register's  office 
within  twenty  days.  (/)  If  it  be  executed  out  of  An- 
tigua, but  in  any  of  the  Leeward  Islands,  it  must  be  re- 
corded within  six  calendar  months  after  its  acknowledg- 
ment, and  if  it  be  executed  in  any  other  part  of  his  Ma- 
jesty's dominions,  it  must  be  recorded  within  two  years 
after  its  execution,  (g) 

(a)  33  Car.  2,  c.  12,  §  2.    4  Geo.  2,  c.  5,  $  5. 

(b)  16  Geo.  2,  c.  6.  (c)  10  Ann,  c.  4,  §  2. 
(<0  No.  31,  2  Car.  2.    No.  47,  9  Car.  2. 

(c)  No.  50, 11  Car.  2.  (/)  No.  39, 27  Car.  2. 

ig)  Leeward  Island  Act,  No.  32,  §  5.    Antigua  Acta,  No.  39,  No.  106, 
No.  198,  No.  270. 
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The  time  of  its  acknowledgment  before  the  register, 
when  it  is  executed  in  Antigua,  is  to  be  deemed  the  time 
of  registering,  (a)  and  if  it  be  executed  out  of  Antigua, 
the  time  at  which  it  is  brought  for  registry  is  to  be 
deemed  the  time  of  registry,  (b) 

IV.  The  deed,  executed  in  St.  Kitts,  must  be  regis- 
tered within  three  calendar  months  after  the  making  and 
executing  thereof,  and  if  out  of  St.  Kitts,  within  two 
years  after  the  execution  thereof,  (c) 

The  non-registration  of  the  deed  within  the  prescribed 
time  avoids  it  only  as  against  purchasers  for  a  valuable 
consideration,  but  not  against  the  grantor. 

y.  In  Nevis  there  is  no  particular  time  prescribed  for 
registering  deeds,  but  the  secretary  is  required  to  indorse 
a  certificate  upon  every  deed  entered  and  registered, 
mentioning  therein  the  particular  year,  day  of  the  month, 
and  hour  in  which  the  deed  is  entered  and  registered, 
and  sign  such  certificate. 

A  deed  is  adjudged  fraudulent  and  void  against  any 
subsequent  purchaser  or  mortgagee  for  valuable  consider- 
ation, unless  it  be  entered  and  registered  before  the  en- 
tering and  registering  of  the  deed  under  which  such 
subsequent  purchaser  or  mortgagee  claims,  (d) 

Deeds  executed  and  acknowledged  in  the  East  Indies 
by  the  husband  and  wife,  or  either  of  them,  for  the  pur- 
pose of  conveying  the  wife's  estate  or  of  barring  entails, 
must  be  registered  within  thirty-six  calendar  months 
after  the  acknowledgment,  (e) 

VI.  No  time  is  prescribed  for  recording  deeds  exe- 
cuted in  Grenada  or  the  Grenadines,  but  there  is  a  pro- 
vision, similar  to  that  in  the  preceding  act,  giving  a  pre- 
ference to  a  subsequent  purchaser  for  a  valuable  con- 
sideration who  has  first  recorded  the  deed  under  which 
he  claims. 

If  the  deed  be  executed  in  any  of  the  neighbouring 

(a)  No.  106,  §  11.  (6)  No.  270,  §  4.  (c)  2  Geo.  2.    31  Geo.  2. 

id)  No.  164, 2  Geo.  3.  (e)  No.  270, 54  Geo.  3. 
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islands,  it  must  be  entered  and  recorded  in  the  register's 
office  of  that  island  within  three  months  after  its  exe- 
cution. If  in  North  America  within  six  months,  and  if 
in  the  island  of  Jamaica,  or  any  part  of  Europe,  within 
twelve  months  after  its  execution,  (a) 

VII.  In  Dominica,  a  deed  executed  in  that  island 
must  be  recorded  within  three  months  after  its  exe- 
cution, (b)  and  if  executed  in  any  of  the  neighbouring 
islands  within  six  months,  and  if  executed  in  North 
America,  Jamaica,  or  any  part  of  Europe,  within  twelve 
months  after  its  execution.  It  will,  if  not  recorded 
within  the  prescribed  period,  be  postponed  to  a  regis- 
tered deed  in  favour  of  a  bond  fide  purchaser  for  a 
valuable  consideration,  (c) 

VIII.  A  deed  executed  in  Tobago  must  be  recorded 
within  two  months  after  its  execution,  if  in  North 
America  within  nine  months,  and  if  in  Jamaica,  or  any 
part  of  Europe,  within  fifteen  months.  The  effect  of 
its  non-registration  is  available  only  to  a  purchaser  for  a 
valuable  consideration  under  a  registered  deed,  {d) 

IX.  In  St.  Vincent  the  time  of  the  acknowledgment 
of  the  deed  before  the  register  is  to  be  deemed  the  time 
of  registry,  (e)  The  acknowledgment,  and  consequently 
the  registry,  if  the  deed  be  executed  in  the  island,  must 
take  place  in  thirty  days  after  its  date.  (/ ) 

The  space  of  three  calendar  months  is  allowed  for  the 
acknowledgment  and  registry  of  deeds  executed  in 
Grenada,  the  Grenadines,  Tobago,  Dominica,  and  Bar- 
badoes.  The  space  of  four  calendar  months  is  allowed 
for  those  executed  in  any  of  the  islands  then  known  by 
the  name  or  comprehended  under  the  government  of 
his  Majesty's  Leeward  Charibbee  Islands,  and  the  space 
of  twelve  calendar  months  for  those  executed  in  Great 

(a)  No.  8,  April  20tli,  1767.  No.  14,  April  3rd,  1770. 

(6)  No.  2, 10  Geo.  3.  (c)  lb.  No.  7, 12  Geo.  3.  No.  11, 14  Geo.  3. 

(cO  8  Geo.  3.     13  Geo.  3. 

(c)  10  Geo.  3,  cl.  16.  (/)  a.  12. 
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Britain,    Ireland,  or  any  other  part  of  his  Majesty's 
dominions. 

The  St.  Vincent  act  contains  a  provision  similar  to 
that  of  the  preceding  acts  when  the  person  claiming  is  a 
bond  fide  purchaser  under  a  deed  of  subsequent  date 
duly  registered* 

X.  The  Moutserrat  act  does  not  prescribe  the  time 
within  which  the  memorial  of  the  deed,  or  the  deed  it- 
self, is  to  be  registered,  but  it  enacts  that  the  deed  shall 
be  adjudged  fraudulent  and  void  against  any  purchaser 
or  mortgagee  for  a  valuable  consideration,  unless  the 
deed  itself  or  a  memorial  thereof  be  registered  before  the 
registering  of  the  deed,  or  of  the  memorial  of  the  deed, 
under  which  such  subsequent  purchaser  or  mortgagee 
claims,  (a) 

XL  In  the  Virgin  Islands  the  deed,  if  executed  there, 
must  be  recorded  in  the  secretary's  office  within  six 
calendar  months  after  its  acknowledgment,  or  it  will 
lose  its  priority  in  competition  with  a  registered  deed  of 
subsequent  date  in  favour  of  a  bond  fide  purchaser,  (b) 

XII.  In  the  Bahama  Islands  no  time  is  prescribed  for 
the  registration  of  deeds,  but  such  deeds  as  are  first  re- 
corded are»  to  take  priority  and  preference,  and  are  not 
to  be  defeated  by  a  conveyance  not  recorded,  (c) 

XIIL  In  Bermuda  the  registration  is  confined  to  mort- 
gages or  other  conditional  conveyances  of  property. 

XIV.  In  Upper  Canada,  Nova  Scotia,  and  New 
Brunswick,  the  registration  must  be  made  in  the  county 
or  district  where  the  lands  are  situated,  and  no  time  is 
prescribed  within  which  it  is  to  take  place,  but  an  unre- 
gistered memorial  or  deed  is  adjudged  fraudulent  and 
void  against  any  subsequent  purchaser  or  mortgagee 
for  a  valuable  consideration,  (d) 

(a)  28  Geo.  2.  (b)  4  Ann. 

(c)  4  Geo.  3,  c.  1.    46  Geo.  3,  c.  16. 

(d)  Upper  Canada  Acta,  35  Geo.  3,  c.  5,  58  Geo.  3,  c.  8.  Nova  Scotia 
Acts,  32  Geo.  2,  c.  2.  New  Branswick  Acta,  26  Geo.  3,  c.  3,  52  Geo.  3, 
c.  20. 
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XV.  The  recent  registry  act  of  Prince  Edward's 
Island  (a)  repealed  a  former  act,  defining  the  time  within 
which  the  registration  should  be  made.  It  enacts  that 
no  constructive  or  other  notice  of  any  unregistered  deed, 
writing,  or  instrument,  relating  to  the  title  to  lands,  te- 
nements, or  hereditaments  within  the  island  or  its  de- 
pendencies, shall  in  any  manner,  either  in  law  or  equity, 
defeat,  impeach,  or  afiect,  or  be  construed  to  affect,  any 
deed,  writing,  or  instrument  relating  to  all  or  any  part 
of  the  same  lands,  tenements,  or  hereditaments,  and 
which  shall  have  been  duly  registered  according  to  the 
provisions  of  the  act.  (6) 

XVI.  By  the  statute  law  of  the  several  states  of  the 
Union  in  America,  registration  is  required.  It  had  pre- 
viously prevailed  when  those  states  formed  part  of  the 
British  dominions,  (c) 

By  the  New  York  Revised  Statutes  it  is  required  that 
every  conveyance  of  real  estate  within  that  state  should 
be  recorded  in  the  office  of  the  clerk  of  the  county  where 
such  real  estate  is  situated,  in  a  book,  to  be  appropriated 
by  him  for  conveyances  absolute  in  their  terms,  and  not 
intended  as  mortgages  ;  and  if  it  be  not  so  recorded,  it 
is  void,  as  against  any  subsequent  purchaser  in  good 
faith,  and  for  a  valuable  consideration,  of  the  same  real 
estate,  or  any  portion  thereof,  whose  conveyance  shall 
be  first  duly  recorded,  (d) 

The  officer  is  required  to  indorse  a  certificate  thereof, 
signed  by  himself  on  the  conveyance,  and  in  such  cer- 
tificate must  set  forth  the  matters  therein  required  to 
be  done,  known,  or  proved  on  such  acknowledgment  or 
proof,  together  with  the  names  of  the  witnesses  ex- 
amined before  him,  and  their  places  of  residence,  and 
the  substance  of  the  evidence  given  by  them,  (e) 

(a)  3  W.  4,  c.  10.  (i)  Sect.  10. 

(c)  4  Kent's  Comm.  456. 

(d)  Ch.  3,  §  1.     1  R.  L.  p.  369,  372.    Laws  of  1819,  p.  269,  of  1821, 
p.  127,  of  1822,  p.  261,  284,  of  1823,  p.  412. 

(e)  Sect.  15.     1  R.  L.  369,  $  1  and  2. 
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The  certificate  of  the  proof  or  acknowledgment  of 
every  conveyance,  and  the  certificate  of  the  genuineness 
of  the  signature  of  any  judge  or  commissioner,  in  the 
cases  where  such  last-mentioned  certificate  is  required, 
must  be  recorded,  together  with  the  conveyance  proved 
or  acknowledged  ;  and  unless  the  certificates  be  so 
recorded,  neither  the  record  of  such  conveyance,  nor 
the  transcript  thereof,  is  to  be  read  or  received  in  evi- 
dence, (a) 

The  conveyance  is  to  be  recorded  in  the  order  and  as 
of  the  time  when  the  same  is  delivered  to  the  clerk 
for  that  purpose,  and  is  considered  as  recorded  from 
the  time  of  such  delivery,  (i) 

The  recording  oflBicer  must  then  make  an  entry  in  the 
record  immediately  after  the  copy  of  every  conveyance 
recorded,  specifying  the  time  of  the  day,  month,  and 
year  when  such  conveyance  was  recorded,  and  in- 
dorse upon  every  conveyance  recorded  by  him  a  certifi- 
cate, stating  the  time  when,  and  the  book  and  page 
where,  the  same  was  recorded,  (c) 

There  is  no  time  specified  within  which  the  deed 
must  be  registered  in  the  states  of  Maine,  Vermont, 
New  Hampshire,  Connecticut,  Rhode  Island,  and  Massa- 
chusetts. But  in  Indiana,  Illinois,  Tennessee,  and 
Georgia,  it  must  be  recorded  within  twelve  months  from 
its  date  ;  in  Virginia  and  Kentucky,  within  eight 
months  ;  in  Pennsylvania,  Ohio,  and  South  Carolina, 
within  six  months  ;  in  Alabama,  Missouri,  and  Missis- 
sippi, within  three  months  ;  and  in  New  Jersey,  within 
fifteen  days.  If  the  deed  is  recorded  within  the  time 
specified,  it  takes  priority  from  its  date,  as  against,  sub- 
sequent purchasers  for  a  valuable  consideration  without 
notice.  But  if  it  be  recorded  after  those  times,  it  takes 
priority  only  from  the  time  of  recording,  (d) 

(a)  Sect  20.     Laws  of  1818,  p.  44,  §  5. 

(fi)  Sect.  24.     1  R.  L.  p.  370,  i  5. 

(c)  Sect.  26.    R.  L.  p.  370,  §  5.  (d)  Griffith's  Reg. 
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A  distinction  is  taken  in  the  states  of  Virginia  and 
Kentucky  between  absolute  deeds  and  mortgages  and 
deeds  of  trust.  In  Kentucky  mortgages  and  trust  deeds 
take  priority  from  the  delivery  if  recorded  within  sixty 
days,  and  in  Virginia  they  are  valid,  as  to  subsequent 
purchasers  without  notice,  from  the  time  only  of  re- 
cording, (a) 

In  the  states  of  Pennsylvania  and  New  Jersey  priority 
is  given  to  mortgagees  against  subsequent  band  fde  pur- 
chasers, only  from  the  time  of  recording. 

In  Maryland,  it  must  be  registered  within  six 
months  from  its  date,  otherwise  it  is  invalid  even 
against  the  grantor  and  his  heirs.  If  it  be  regularly 
registered,  it  takes  effect  from  its  date,  (i) 

In  North  Carolina,  it  must  be  registered  within  two 
years  from  its  date,  otherwise  it  is  void.  If  it  be  regu- 
larly registered,  it  takes  priority  from  its  date.  It 
has  been  the  practice  of  this  state  from  time  to  time  to 
pass  acts  allowing  the  registration  of  deeds  which  had 
been  previously  executed,  but  not  registered  within  the 
prescribed  time.  The  space  of  six  months  only  is  al- 
lowed for  the  registration  of  mortgages  and  conveyances 
in  trust.  A  mortgage  which  is  not  registered  within 
fifty  days  from  its  date  takes  priority  only  from  the 
time  of  its  registration,  (c) 

In  Delaware,  mortgages  take  priority  only  from  the 
time  of  their  registration,  but  they  are  void  if  not  regis- 
tered within  twelve  months,  {d) 

In  Louisiana,  sales  or  exchanges  of  real  property  and 
slaves,  by  instruments  made  under  private  signature,  are 
valid  against  bond  fide  purchasers  and  creditors,  only 
from  the  day  on  which  they  are  registered  in  the  office 
of  a  notary,  or  from  the  time  of  the  actual  delivery  of 
the  thing  sold  or  exchanged,  (e) 


(a)  Griffith's  Reg.  {h)  lb.  (e)  lb.  {i)  lb. 

(e)  Louisiana  Code,  art.  2243. 
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By  all  these  registry  acts  it  is  required  that  the  deed 
should  be  transcribed  at  length.  They  concur  in  treating 
the  time  when  it  is  brought  to  the  office  as  the  time  of 
its  registration,  and  the  entry  or  indorsement  thereon  by 
the  officer,  as  the  proof  of  the  fact  of  registration,  as 
well  as  of  the  time  when  it  was  registered. 

In  all  these  acts,  except  those  of  Antigua  and  Mary- 
land, it  is  expressly  enacted  that  the  non-registration  of 
the  deed  shall  not  render  it  void  against  the  grantor,  or 
his  heir,  or  those  claiming  under  him  as  volunteers,  but 
the  unregistered  deed  will  be  postponed  to  a  deed  sub- 
sequently executed,  but  previously  recorded,  if  the  per- 
son setting  up  that  deed  be  a  purchaser  for  a  valuable 
consideration.  This  construction  has  been  sanctioned 
by  decisions  in  England,  (a) 

The  doctrine  of  the  courts  of  England,  that  even  a 
subsequent  purchaser  for  valuable  consideration  cannot 
by  the  priority  of  the  registration  of  his  deed  claim  a 
priority  over  an  unregistered  deed,  if  he  had  notice  of 
such  unregistered  deed,  is  admitted  in  all  the  British 
colonies,  except  Antigua  and  Prince  Edward's  Island, 
and  in  all  the  states  of  the  Union. 

A  deed  was  executed  on  the  11th  of  October,  1791, 
which  recited  that  the  plantation  conveyed  was  subject 
to  an  annuity,  and  also  to  a  mortgage  for  securing  the 
payment  of  £5000  sterling ,  or  thereabouts^  with  interest 
at  Q  per  cent.  J.  G.  granted  one  moiety  of  the  planta- 
tion to  W.  R.  J.,  his  heirs,  &c.,  to  the  only  proper  use 
and  behoof  of  M.  G.,  his  heirs,  &c.,  for  ever ;  "  subject 
nevertheless  to  one  moiety  of  the  aforesaid  annuity,  and 
also  to  one  moiety  of  the  aforesaid  mortgage  for  £5000,  or 
thereabouts,  charged  upon  the  whole  of  the  said  premises." 
The  indenture  of  mortgage,  which  was  thus  referred 
to,  .was  dated  2nd  of  May,  1791,  but  it  was  not  proved 


(a)  Jones  v.  Gibbons^  9  Ves.  407.     Ex  parte  Taybr,  1  Montague's  Rep. 
240.    £z  parte  Cole,  1  Dea.  and  Chitty,  100. 
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until  thel5th  of  May,  1797,  and  was  not  recorded  in  the 
secretary's  office  until  the  30th  of  June  in  that  year. 
It  was  contended  that  the  indenture  of  the  2nd  of  May, 
1791,  from  the  lapse  of  time  in  proving  and  record- 
ing, it  had  lost  its  priority. 

It  was  on  the  other  hand  insisted,  that  although  the 
indenture  was  not  proved  or  recorded  until  the  times 
above  mentioned,  3^et  as  this  indenture  was  the  iden- 
tical mortgage  mentioned  and  referred  to,  and  in- 
tended by  the  said  indenture  of  the  1 1th  of  October, 
1791,  and  to  which  the  moiety  of  the  plantation  was  made 
subject,  and  of  which  the  said  M.  G.,  at  the  time  of 
making  the  said  last  mentioned  deed,  had  full  notice, 
and  as  it  was  an  existing  mortgage  at  the  time  of 
the  execution  of  the  indenture  of  the  11th  of  Oc- 
tober, 1791,  the  said  M.  G.,  under  whom  the  re- 
spondent claimed,  had  express  notice  of  it,  and  took  the 
said  moiety  of  the  said  estate,  subject  to  the  principal 
money  and  interest  secured  by  the  said  mortgage. 

By  the  decree  of  the  Court  of  Chancery  of  Jamaica, 
of  the  24th  of  May,  1803,  the  mortgage  of  the  2nd  of 
May,  1791,  was  postponed  to  the  previously  recorded 
indenture  of  the  1 1th  of  October,  1791,  but  on  appeal  to 
the  Privy  Council  this  decision  was  reversed,  (a) 

Lord  Redesdale,  in  a  case  which  has  been  already 
cited,  stated  it  to  be  the  doctrine  of  the  courts  in 
the  colonies,  that  registry  of  a  deed  is  not  notice  of  that 
deed.  His  lordship  had  been  misinformed,  it  is  con- 
ceived, on  this  subject.  It  has  been  uniformly  con- 
sidered that  a  registered  deed  is  notice.  The  practice 
of  the  profession  is  in  conformity  with  this  opinion.  The 
investigation  of  the  title  to  an  estate  is  made  by  means 
of  the  searches  in  the  register's  office. 

The  same  opinion  prevails  in  the  United  States.  It 
has  been  stated  by  the  learned  commentator  on   the 

(a)  Gallimore  v.  Scarlett,  on  appeal.  Burton  v.  Whepler,Ghy.  Jam.  1811. 
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American  Laws,  that  the  registry  of  the  deed  is  held  to 
be  constructive  notice  of  it  to  subsequent  purchasere  and 
mortgagees,  (a)  But  a  deed  unduly  registered,  either 
from  want  of  a  valid  acknowledgment  or  otherwise,  is 
not  notice.  (J) 

Under  the  recent  act  of  Prince  Edward's  Island,  it 
has  been  seen  that  no  constructive  or  other  notice  of  any 
unregistered  deed  can  in  any  manner  defeat  or  affect 
any  deed  which  has  been  duly  registered,  (c) 

The  act  applies  only  to  deeds  executed  in  the  island 
within  three  months,  and  to  other  deeds  within  twelve 
months  after  the  passing  of  the  act. 

In  Maryland,  the  non-registration  within  the  pre- 
scribed time  would  entirely  defeat  the  deed,  but  the 
registry  act  of  that  state  enables  the  Court  of  Chancery, 
on  a  bill  being  filed,  to  authorize  the  recording  it,  even  at 
a  subsequent  period,  but  it  will  be  postponed  to  all  inter- 
vening incumbrances.  It  is  said  that  according  to  the 
law  of  this  state,  notice  of  the  title  under  a  prior  unre- 
corded deed,  has  no  legal  effect  whatever,  (d) 

(a)  Johnson  v.  Stagg,  2  Johns.  Rep.  510.  Frost  v.  Beckman,  I  Johns. 
Ch.  Rep.  298.  18  Johns.  Rep.  544,  S.  C.  Peters  v.  Goodrich,  3  Conn.  Rep. 
146.  Hughes  v.  Edwards,  9  Wheat.  Rep.  489.  Thayer  v.  Cramer, 
1  M'Cord's  Ch.  Rep.  395.  Evans  v.  Jones,  1  Yeates's  Rep.  174.  Shaw  y. 
Poor,  6  Pick.  86.    Lassell  v.  Bamett,  1  Blackford's  Ind.  Rep.  150. 

ib)  Heister  v.  Fortner,  2  Binne/s  Rep.  40.  Hodgson  y.  Butts,  3  Cranch, 
140.  Frost  y.  Beekman,  1  Johns.  Ch.  Rep.  300.  Morrison  y.  Trudeau, 
1  Martin's  Louis.  Rep.  N.  S.  384.    4  Kent's  Conun.  174, 175. 

(c)  3  Wm.  4,  c.  10,  S  10.  (eO  Griffith's  Reg. 
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CHAPTER  IX. 


OF    THE    LAW    WHICH    GOVERNS    IN    THE    MODIFICATION, 
TRANSFER,    &C.    OF   IMMOVEABLE   PROPERTT. 

In  the  modification  and  creation  of  estates  or  interests  in  immoveable  pro- 
perty, if  the  law  of  the  domicile  is  opposed  to  that  of  the  place  in  which 
the  act  of  substitution  or  entail  is  passed,  or  to  that  of  the  sitos,  the  law 
of  the  situs  must  prevail. — In  the  transfer  of  property,  distinction  between 
the  contract  to  transfer,  and  the  actual  transfer. — ^The  rule  to  be  adopted, 
when  the  person  is  capable  by  the  law  of  his  domicile  to  contract,  but  incom- 
petent by  the  lex  loci  rei  sitm  to  transfer. — The  property  which  may  be 
alienated,  and  the  persons  to  whom,  and  the  purposes  for  which  the 
alienation  may  be  made,  are  exclusively  determined  by  the  law  of  the 
situs. — In  what  cases  the  place  of  the  domicile,  or  that  of  the  looms  eom- 
tractus,  may  be  invoked  in  questions  regarding  the  transport  of  im- 
moveable property. — Of  things  which  are  of  the  essence,  of  the  nature 
of,  or  accidental  to  the  contract. — The  construction  of  its  terms  when  the 
legal  effect,  or  the  meaning,  in  loco  contractus,  is  not  the  same  as  in  loco 
rei  siUs, — That  which  constitutes  tracUtio,  or  the  valid  transport,  decided 
by  the  lex  loci  rei  sitts. — ^The  law  which  determines  on  the  validity  of  the 
instruments,  or  actes  of  transfer. — ^When  writing  is  required  to  the  validity 
of  the  contract,  or  as  the  mode  of  proof. — On  the  necessity  of  registration, 
and  the  consequences  of  non-registration. — Partitions,  judicial  sales,  ez^ 
changes,  and  donations  subject  to  the  same  rules  as  transfers  on  sale. 

The  summary  given  in  the  preceding  chapters  ex- 
hibits  a  great  diversity  amongst  the  laws  which  regu- 
late the  modification  and  creation  of  estates  and  in- 
terests  in  real  property,  and  the  transfer  and  acquisition 
of  it.  The  law  of  the  place  where  the  act  making  the 
modification  or  alienation  is  passed,  frequently  differs 
either  from  that  of  the  place  in  which  the  party  to  the 
act  was  domiciled,  or  from  that  of  the  place  in  which 
the  property  is  situated. 

It  becomes  necessary  to  inquire  which  of  these  con- 
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flicting  laws  is  selected,  and  what  are  the  principles  on 
which  the  selection  is  made. 

There  exists  a  difference  of  opinion  amongst  jurists 
as  to  the  law  which  ought  to  govern  the  decisions  of 
some  of  the  subjects  comprehended  under  the  titles 
which  have  been  just  mentioned,  when  one  of  the  con- 
flicting laws  affects  persons  as  well  as  things^  or  where 
it  applies  to  the  form  and  solemnity  of  the  acte^  by 
which  the  modification  or  alienation  of  property  is 
passed,  as  well  as  to  things.  The  primary  or  principal 
object  of  the  law,  or  the  comparative  degree  in  which, 
in  the  one  case,  it  affects  persons  or  things,  and  in  the 
other,  the  form  of  the  act  or  thing,  affords  the  ground 
on  which  some  jurists  consider  the  law  as  real  or  perso- 
nal, and  accordingly  adopt  the  lex  loci  rei  stta,  or  the 
law  of  the  domicile,  or  that  of  the  place  in  which  the 
act  is  passed.  In  the  opinion  of  other  jurists,  if  the  law 
of  the  situs  be  prohibitive,  it  must  be  preferred  to  the 
personal  law  of  the  domicile,  without  regard  to  the 
object  of  that  law,  or  its  immediate  effect  on  the  status 
of  the  person. 

There  is,  however,  no  difference  of  opinion  amongst 
them  in  adopting  the  lex  loci  rei  sitcB  in  all  questions 
regarding  the  modification  or  creation  of  estates  or  in- 
terests in  immoveable  property.  This  subject  does  not 
involve  any  •  of  the  considerations  which,  in  other 
cases,  produced  that  difference  of  opinion.  The  law 
primarily  and  principally  affects  things.  It  is  wholly 
independent  of  the  status  of  persons,  and  is  strictly 
a  real  law.  There  is  the  concurrence  therefore,  not 
only  of  those  jurists  who  give  the  greatest  effect  to 
the  lex  loci  rei  sitce;  (a)  but  even  of  those  who  are  dis- 
posed to  give  such  an  effect  to  laws  affecting  the  gene- 
ral status  of  persons  as  would  greatly  control  the  opera- 
tion of  the  lex  loci  rei  sites. 

(a)  Molinaeusad  Cod.  lib.  I,  tit.  I,  Bouhier,  Chassaneus,  P.  Voet,  J.  Voet, 
Pothier. 
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Thu8,  according  to  the  definition  of  Rodenburg  "  in 
solas  nudasque  res  statuti  dispositio  dirigitur,  ut  nul- 
lum intervenire  necesse  sit  actum  hominis  aut  aliquam 
concurrere  personae  operam."  (a) 

It  is  comprised  in  the  rule  laid  down  by  Burgundus : 
"  Statuta  realia  sunt  quae  de  jure,  et  conditione,  seu 
qualitate  rei  disponunt.  Statute  reali  propositum  est 
dirigere  res  ipsas,  certisque  qualitatibus  dominia  affi- 
cere."  (i) 

The  doctrine  of  D'Argentre  is  to  the  same  effect: 
*^  Realia  sunt,  ut  quae  de  modo  dividendarum  heredi- 
tatum  constituuntur,  in  capita,  in  stirpes,  aut  talia. 

'^  Item  de  modo  rerum  donandarum,  et  quota  dona- 
tionum." — '*  Item  illud,  ne  in  testamento  legari  posset 
viro  ab  uxore,  quod  quidem  de  immobilibus  constituit 
et  rebus  soli,  etsi  mixtam  habeat  de  personis  conside- 
rationem,  quando  impotentia  agnatis  applicatur  rei  soli  : 
Nam  si  de  mobilibus  solum  qusereretur,  posset  yideri 
in  totum  esse  personale."  (c) 

The  doctrine  of  Du  Moulin  is,  ^*  in  his  quae  con- 
cemunt  rem,  vel  onus  rei,  debet  inspici  consuetudo  loci 
ubi  sita  res  est"  (d) 

BouUenois  also  concurs  in  treating  those  laws  as  real : 
'^  Qui  affecte  directement  les  biens  en  fixantleur  sort,  et 
leur  destination  par  une  disposition  particuliere  et  in- 
dependante  de  Tetat  personnel  dont  I'homme  est  affecte 
pour  les  actes  du  commerce  civil,  encore  que  quelquefois 
ce  statut  ait  egard  k  Tetat  personnel  que  nous  avons  ci- 
devant  appelle  pur  politique  et  distinctif."  (e) 

Merlin  maintains  the  same  doctrine:  **  Si  Fobjet 
principal,  diret,  imm^diat  de  la  loi,  est  de  regler  la 
qualite,  la  nature  des  biens,  la  maniere  d'en  disposer/' 
it  is  a  real  law,  and  that,  *'  les  effets  par  rapport  aux 

(a)  De  Jure  quod  oritur,  tit.  1,  c.  2.  (6)  Burg.  Tr-  1,  n.  4. 

(c)  D'Argentre,  art.  218»  glos.  1,  n.  8. 

(cO  Du  Moulin,  Tit.  de  Fiefs.  §  12,  gl.  7,  n.  37. 

(e)  1  BouUenois.  83,  tit.  1,  c.  2,  obs.  5. 
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personnes,  ne  sont  plus  que  des  consequences  eloignees 
de  la  realite."  (a) 

The  estate  or  interest  which  the  law  permits  or  pro- 
hibits to  be  created  in  immoveable  property,  whether  it 
be  by  substitution,  entail,  executory  devise,  condition,  or 
any  other  species  of  limitation,  may  be  considered  as  a 
quality  impressed  on,  and  inherent  in  the  property. 
So  also  are  the  rules  and  limits  under  which  the  per- 
mission is  given.  According  to  the  doctrine  of  those 
jurists,  who  are  the  most  disposed  to  allow  personal 
laws  affecting  the  general  status  to  control  those  of  the 
situs,  the  law  which  confers  on  immoveable  property 
its  qualities  is  strictly  real,  and  prevails  over  the  per- 
sonal law. 

Thus  Hertius  defines  the  1?lw  to  be  real  when  it  im- 
presses any  certain  quality  on  immoveable  property : 
^^  Rebus  fertur  lex,  cum  certam  iisdem  qualitatem 
imprimit,  vel  in  alienando,  e.  g.  ut  ne  bona  avita  possint 
alienari,  vel  in  acquirendo,  e.  g.  ut  dominium  rei  im- 
mobilis  venditse  non  aliter  acquiratur,  nisi  facta  fuerit 
judicialis  resignatio.'*  (6) 

The  same  rule  is  laid  down  by  Mestertius  (c)  and 
Burgundus,  {d)  and  is  followed  by  BouUenois.  («)  These 
jurists,  in  treating  of  the  solemnities  which  the  law  re. 
quires  should  accompany  certain  acts,  distinguish  those 
which  are  ^'  tanquam  qualitates  rebus  impressse."  The 
existence  and  nature  of  those  qualities  must  be  deter- 
mined by  the  law  of  the  situs. 

It  is  conceived,  therefore,  to  be  indisputable,  that  the 
law  of  the  situs  must  be  adopted  in  all  questions  respect- 
ing the  power  of  alienating  immoveable  property,  or 
the  restrictions  under  which  that  power  may  be  ex- 
ercised.    Hence,  also,   it  follows  that  the  law  of  the 


(a)  Merlin,  Rep.  Verb.  Autoris.  Marital,  §  10. 

(6)  Hertius,  de  Coll.  leg.  §  6. 

(c)  Cited  in  BouUenois,  Trait^  des  Statuts,  tit.  2,  c.  3,  observ.  23. 

(rf)  Tr.  4,  n.  27,  and  Tr.  6,  n.  22.  (f)  BouUenois,  ib. 
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situs  must  prevail  when  the  question  regards  the  ex- 
istence  or  validity  of  any  substitution,  the  degrees  to 
which  it  may  be  limited,  the  manner  of  computing 
those  degrees,  or  the  extent  to  which  the  power  of 
alienation  may  be  restrained,  and  generally  the  condi- 
tions to  which  the  persons  substituted  may  be  subjected. 
Upon  the  same  principles  it  will  decide,  if  the  question 
regard  the  acts  which  are  essential  to  render  the  sub- 
stitution or  entail  valid,  or  the  respective  rights  and 
liabilities  of  the  ^uciarj^,  fidei  commissary^  or  tenant  in 
tail,  (a) 

In  considering  the  law,  by  which  the  transfer  of  im- 
moveable property  is  governed,  a  distinction  should  be 
made  between  the  contract  to  transfer,  and  the  actual 
transfer  of  the  dominium.  There  may  be  cases  in  which  the 
law  of  the  domicile,  or  that  of  the  place  of  the  contract, 
will  prevail,  notwithstanding  it  may  be  opposed  to  that 
of  the  situs,  whilst,  in  other  cases,  the  law  of  the  situs 
will  prevent  the  contract  taking  effect. 

Thus,  instances  are  cited  by  jurists,  where  the  law  of 
the  domicile  incapacitates  the  party  from  contracting ; 
but  the  law  of  the  situs  authorizes  the  alienation  of  his 
immoveables.  Thus,  by  the  law  of  Ghent,  persons 
were  minors  until  they  had  attained  the  age  of  twenty- 
five  years ;  but  in  Hainault,  a  person  of  the  age  of  twenty 
might  alienate  his  fief  situated  in  that  country.  An 
inhabitant  of  Ghent  contracts  to  sell  a  fief  in  Hainault, 
of  which  he  was  the  owner.  The  contract,  in  the  opinion 
of  Burgundus,  would  create  no  obligation  on  him  to  com- 
plete this  alienation.  "  Ut  puta  civis  Gandensis  aetate 
minor,  tamen  vigesimum  egressus  annum,  Hannonica 
feuda  sine  auctoritate  tutoris  vendidit ;  procul  dubio  in 
ejusmodi  actu  nihil  agi  existimandum  est,  et  inutilem 
omnin6  contrahi    obligationem  ;    quia  Gandavi,    qui 

(a)  1  Boullenois,  Tr.  des  Stat.  tit.  2,  c.  2,  obs.  17>  p<  236.  LeBron,  de  laComm. 
liv.  3,  c.  3,  §  3.  I  Boullen.  tit.  2,  c.  3,  obs.  23.  lb.  tit  4,  c.  2,  oba.  46«  p.  464, 
531.    Poth.  Tr.  des  Don.  entre  vifs.  §  1. 
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aliter  emancipati  non  sunt,  ante  vigesimum  quintum 
annum  rebus  suis  intervenire  prohibentur."  (a) 

But  if  the  alienation  were  actually  made,  the  same 
jurist  considers  that  it  would  be  valid  :  ^'  Si  tamen 
ejusmodi  feudi  mancipationem  fecerit  venditor,  tutum 
esse  emptorem,  et  quod  actum  erit  valere  quotidiansl 
accipimus  experientia,  quando  hsec  sit  setas  et  compe- 
tens,  quae  in  Hannonicorum  feudorum  alienatione  re- 
quiritur.  Nee  enim  consuetude  Ganden^s  potest  toUere 
libertatem  mancipationis,  quia  res  alienas  legibus  suis 
alligare  non  potest,  hoc  enim  jus  dicere  extra  territo- 
rium/'  (b) 

A  decision  is  reported  by  Stockman,  in  which  the 
same  doctrine  was  held.  T.  being  of  the  age  of  twenty, 
and  married,  was  according  to  the  law  of  his  domicile 
80  far  emancipated,  as  to  be  capable  of  administering, 
but  not  of  alienating  his  estate.  He  alienated  a  pro'- 
perty  situated  in  Louvain,  where  the  eflEect  of  his  mar- 
riage gave  him  the  full  capacity  of  majority.  An 
action  was  brought  by  his  heir  to  recover  back  the 
purchase  money,  on  the  ground  that  T.  was  incom- 
petent by  the  law  of  his  domicile  to  alienate  his  pro- 
perty, and  that  this  law  extended  to,  and  prevented  the 
disposition  by  him  of  his  property  in  Louvain ;  but  the 
purchaser  insisted,  and  the  court  held,  that  the  validity  of 
the  alienation  must  be  decided  according  to  the  law  of 
Louvain,  and  dismissed  the  action,  (c) 

It  follows  from  this  doctrine,  that  if  the  person  com- 
petent by  the* law  of  his  domicile  should  contract  to 
make  an  alienation  of  property  situated  in  a  country 
where  he  was  incompetent  to  make  it,  his  contract  could 
not  be  enforced,  although  he  might  be  answerable  in 
damages  to  the  person  with  whom  he  had  contracted,  (d) 
On  the  other  hand,  if  he  were  incompetent  by  the  law 
of  his  domicile  to  contract,  but  competent  to  alienate  by 

(a)  Ad  Consuet  Fland.  Tr.  1,  n.  6,  7.  (6)  lb. 

(c)  Stockman's  Decis.  decis  125. 

(d)  Rodenb.  de  Jure  quod  oritur,  tit.  2,  c.  5,  n.  9. 
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the  lex  loci  rei  sitcB,  and  an  alienation  was  actually  made 
by  him,  it  would  not  be  rescinded  on  the  ground  that 
he  was  incompetent  by  the  law  of  his  domicile  to  con- 
tract. 

In  the  cases  put  by  Burgundus,  and  reported  bj^ 
Stockman,  it  will  be  perceived  that  the  alienation  was 
complete.  It  does  not  follow,  that  if  the  vendor  had 
refused  to  perform  his  contract,  the  fomm  of  the  rei 
sit<B  would  have  enforced  it.  The  doctrine  of  Roden- 
burg  is,  that  the  contract  is  a  nullity,  and  that  effect 
cannot  be  given  to  it  in  any  court  to  compel  its  per- 
fomance  by  the  delivery  of  the  property.  Wesel,  who 
concurs  with  Rodenburg,  treats  the  delivery  or  man- 
cipatio  as  the  simplex  implementum  of  the  contract,  and 
as  it  is  required  for  the  validity  of  a  sale,  that  there 
should  have  been  a  preceding  contract,  he  urges, 
"  C{lm  ergo  totus  venditionis  contractus  ob  defectum 
eetatis  sit  irritus,  nee  sit  quod  mancipatione  solenni  im- 
pleri  possit,  utique  nuda  simplexque  fundi  mancipatio 
omnino  nihil  operatur,  cessante  causa  ad  mancipandum 
idone&."  (a) 

When  the  question  regards  the  property  which  the  law 
allows  to  be  alienated,  or  the  persons  to  whom,  or  the 
purposes  for  which  its  alienation  may  be  made,  it  can 
be  determined  only  by  the  law  of  the  situs.  The  sta- 
tutes of  Mortmain,  the  law  of  death-bed,  the  restriction 
of  gifts  inter  conjugeSy  are  strictly  real  laws,  to  which  the 
parties  to  the  contract  must  conform,  although  no  such  laws 
exist  in  the  place  of  their  domicile,  or  in  that  of  the  con- 
tract, (ft)  In  these  instances  the  law  of  the  situs  is  prohi. 
bitory,  and  impresses  on  the  property  a  quality  excluding 
it  from  the  alienation.  A  contract,  therefore,  to  make 
such  an  alienation  as  would,  in  any  of  these  respects, 

(a)  A.  Wesel,  ad  art.  13,  n.  24,  26. 

(6)  Merlin,  Rep.  tit.  Main-Morte.  2  Boull.  tit.  2,  c.  4,  obs.  38,  p.  290  ct 
seq.  Attorney-General  v.  Stewart,  2  Meriv.  143.  Attorney-General  v. 
Mill,  3  Russ.  328.    S.  C.  2  Dow  and  Clark,  393. 
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contravene  the  law  of  the  situs,  would  be   wholly  in- 
effectual. 

But  when  the  contract  does  not  expressly,  nor  by 
necessary  implication,  contravene  it,  but  on  the  contrary 
may  be  carried  into  effect  consistently  with,  or  by 
means  of  its  provisions,  although  the  contract  itself  may 
not  give  a  title,  yet  it  will  be  the  foundation  of  an  ac- 
tion by  the  one  to  compel  the  other  to  complete  it  in 
that  manner  which  the  law  of  the  situs  requires,  in  order 
to  give  him  that  title. 

The  observation  of  Du  Moulin,  in  commenting  on  an 
article  of  the  cautume  of  Auvergne,  illustrates  this  dis- 
tinction. By  that  article  all  contracts  or  conventions 
respecting  the  succession  had  the  effect  of  vesting  the 
seisin  in  the  person  in  whose  favour  they  were  made. 
This  great  jurist,  whilst  he  thus  limits  its  operation, 
'^  de  preediis  sitis  sub  hac  consuetudine,  et  non  extra 
ejus  territorium,*'  at  the  same  time  adds,  **  valet  quidem 
pactio  ubique,  sed  translatio  possessionis,  quae  sit  in  vim 
consuetudinis,  non  valet  nisi  intra  ejus  territorium."  (a) 

The  deed  by  which  parties  in  England  convey  an 
estate  in  British  Guiana,  has  no  effect  as  a  transport  of 
it,  but  it  operates  as  a  contract  of  transport,  and  enables 
the  purchaser  to  compel  the  vendor  to  complete  the 
transport  in  the  manner  prescribed  by  the  law  of  that 
settlement. 

Erskine  has  thus  stated  the  doctrine  of  the  law  of 
Scotland  on  this  subject.  All  personal  obligations  or 
contracts  entered  into  according  to  the  law  of  the  place 
where  they  are  signed,  or  '^  secundum  legem  do- 
micilii, vel  loci  contractus,''  are  deemed  as  effectual 
when  they  come  to  receive  execution  in  Scotland,  as 
if  they  had  been  perfected  in  the  Scottish  form,  (b) 

(a)  Molinsei  Opera,  torn.  2,  p.  748.   I  Boull.  tit.  2,  c.  3,  obs.  23. 

(6)  Stair,  July  5th,  1673,  Master  of  Salton,  Diet.  4431.      Karnes,  23, 

Junquet  la  I^ne,  Feb.  14th,  1721,  Diet.  4451.      Campbell,  Feb.  15th,  1809, 

Fae.  Coll.     Wilkinson,  June  28th,  1821,  lb.  and  S.  and  B.     1  Bell's  Com. 

237.      Ersk.  b.  3,  tit.  2,  §   40.      Gillow  and  Co.   May  2l8t,   1824,  S. 
and  D. 
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And  this  holds  even  in  such  obligations  as  bind  the 
grantor  to  convey  subjects  within  Scotland  ;  for  where 
one  becomes  bound  by  a  lawful  obligation  he  cannot 
cease  to  be  bound  by  changing  places,  (a) 

An  English  deed,  if  so  executed  in  point  of  form  as 
validly  to  carry  Scots  heritage,  will  be  given  effect  to, 
in  regard  to  such  heritage,  agreeably  to  the  law  of  Scot- 
land, notwithstanding  the  same  deed  would,  by  the  En- 
glish law,  under  similar  circumstances  be  unavailable 
in  respect  of  heritage  situate  in  England,  (b) 

According  to  the  distinction  adopted  by  jurists  there 
are  some  things  which  are  of  the  essence  of  the  contract, 
there  are  other  things  which  are  only  of  the  nature  of 
the  contract,  and  there  are  things  which  are  merely  acci- 
dental to  it.  (c) 

Things  which  are  of  the  essence  of  the  contract  are 
those  without  which  it  can  have  no  existence,  as  in  the 
contract  of  sale,  the  thing  to  be  sold,  the  price,  the  con- 
sent of  the  parties,  &c.  They  are  described  as  "  in/rm- 
seques  et  viscerates  quae  dant  esse  contractui  ex  se  ipsis, 
et  absolute,  et  sunt  veluti  forma  essentialis  ex  qu&  in- 
esse  contractui  producitur,  productus  conservatur,  qua 
forma  destructa  jam  contractus  vita  defunctus  est."  (d) 
They  are  said  to  be  de  droit  commun,  for  they  are  uni- 
versally required  as  essential  to  the  contract.  There 
does  not,  therefore,  arise  any  diversity  of  laws  respect- 
ing them. 

Things  which  are  only  of  the  nature  of  the  contract, 
are  those  which,  although  not  of  the  essence,  still  form 
part  of  the  contract,  although  not  expressly  mentioned 
in  it.  The  contract  may  subsist  without  them,  for  they 
may  be  expressly  excluded  from  it.  An  example  of 
that  which  is  of  the  nature  of  the  contract,  is  the  war- 


(a)  Forbes,  July  5th,  1706,  Cunninghame,  Diet.  4462. 
(ft)  Laing  Weir,  Dec.  6th,  1821,  S.  and  B. 
(c)  Pothier,  Tr.  des  Oblig.  n.  5. 

{(t)  Zasius,  Queest.  Juris  Sing.     1  Boullenois,  Tr.  des  Statuts,  tit.  2,  c.  3» 
obs.  23,  p.  498. 
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ranty  of  the  vendor.     It  may  be  implied,  although  there 
is  no  mention  of  it.  (a) 

So  it  is  the  nature  of  the  contract  that  the  loss  of  the 
thing  sold  should  fall  on  the  purchaser ;  yet  the  con- 
tract of  sale  Would  subsist,  if  it  expressly  provided  that 
the  loss  should  not  fall  on  him  but  on  the  vendor,  (b) 

Those  things  which  are  accidental  to  the  contract  are 
neither  of  the  essence  nor  nature  of  the  contract,  but  are 
only  included  in  it  by  express  agreement.  The  time 
and  manner  of  paying  the  price,  &c.,  and  other  pro- 
visions which  depend  on  the  agreement  of  the  parties, 
are  said  to  be  accidental  to  the  contract :  ^'  Accidentalia 
contractus  ea  sunt  quse  neque  substantiam  contractuum 
constituunt,  neque  ex  natura  et  potestate  contractus  di- 
manant,  sed  pro  voluntate  contrahentium,  adjici  con- 
tractibus  solent,  veluti  varia  pacta."  (c) 

Those  things  may  be  treated  by  the  lex  loci  contracts 
as  being  of  the  nature  of  the  contract,  although  they 
may  not  be  so  considered  by  the  lex  loci  rei  sita.  Thus 
by  the  former  a  warranty  may,  and  by  the  latter  it  may 
not  be  implied  ;  by  the  former  it  may,  and  by  the  latter 
it  may  not  be  required  that  the  vendor  should  give 
security  against  eviction.  In  the  opinion  of  Voet  it 
depends  not  on  the  law  of  the  country  where  the  pro- 
perty is  situated,  but  on  that  of  the  place  of  the  contract, 
whether  the  vendor  incurs  this  obligation,  (d) 

There  is  a  concurrence  amongst  jurists  in  considering 
that  the  lex  loci  rei  sitcB  does  not  a£fect  the  decision  of 
this  question.  The  implied  warranty  in  all  sales,  and 
the  security  against  eviction  required  by  the  law  of  par- 
ticular places,  are  equally  amongst  the  naturalia  of  the 
contract.     It  is  the  general  opinion  that  not  only  the 

(a)  Bayon  v.  Vavasseur,  10  Martin's  Louisiana  Rep.  61. 
{b)  Pothier,  Tr.  des  Oblig. 

(c)  1  BouUenois,  tit.  2,  c.  3,  obs.  23,  p.  447. 

(d)  Voet,  lib.  21,  tit.  2,  n.  4,  and  lib.  4,  tit.  1,  n.  29-  Goren,  Cons.  3, 
n.  12.  Reap.  Juris.  Holl.  p.  1,  cons.  305.  Gomez,  Var.  ResoL  torn.  2, 
c.  13>  n.  6.    Wassen.  Pract.  Judic.  c.  22,  n.  36. 
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existence  of  an  implied  warranty,  but  the  obligation  to 
give  the  security,  is  governed  by  the  lex  loci  contmctus. 
They  are  said  to  be  required  ad  firmitatem  cantracUUj 
and  are  treated  as  the  onusy  or  mncubim  cofwen- 
tionis  et  obligationis :  "  ea  enim  quae  autoritate  legis  vel 
consuetudinis  contractum  concomitantur,  eidem  ad- 
herent :  naturalia  k  doctoribus  appellantur.  Lex  enim 
altera  est  quasi  natura,  et  in  naturam  transit;  atqui 
quoad  naturalia  con  tract  uum,  etiam  forenses  statuta  loci 
contractus  observare  debent.  (a)  Generaliter  in  om- 
nibus quae  ad  formam,  ejusque  perfectionem  pertinent, 
spectanda  est  consuetudo  regionis  ubi  fit  negotiatio. 
Ac  proinde  si  ad  substantiam  contractus,  requiritur  satis- 
datio,  cavendum  esse  pro  evictione,  alioquin  nuUam 
omnin6  fore  conventionem.  Etiamsi  res  de  qua  contra- 
hebatur,  erat  alibi  sita."  (b) 

Mascardus  adopts  the  same  opinion :  ^*  Quod  si  Senis 
sit  statutum  vel  consuetudo   quod  venditor    teneatur 
praestare  fidejussionem  emptori   de  evictione,    et  Flo- 
rentinus  vendidit  mihi  Senensi  praedium  situm  in  terri- 
torio  Florentino,  et  fuerit  hie  Senis  celebratus  contractus, 
sed  nihil  fuerit  dictum  de  fidejussore,  tamen  tenebitur 
Florentinus  mihi  fidejussorem  praestare,  sive  conveniatur 
hie  Senis,  sive  Florentiae,  lic^t  praedium  emptum  sit  in 
territorio  Florentino,  quia  ista  consuetudo  sive  statutum 
de  fidejussore  praestando  respicit  decisionem  causae,  et  est 
efiectus  causatus  ab  ipso  contractu,  tempore  ipsius  con- 
tractus, ob  statutum  loci,  nullo  extrinseco  interveniente, 
sed   secundiim  naturam  ipsius    contractus."  (c)      And 
it  is  in  conformity  with  that  of  Burgundus  :  ^*  Quoties 
de  vinculo  obligationis,  vel  de  ejus  interpretatione  quae- 
ritur,  Tcluti  quos,  et  in  quantum  obliget,  quid  sententiae 
stipulatonis  inesse,  quid  abesse  credi  oporteat."  (d) 

(a)  Lauterback,  diss.  104,  p.  3,  n.  58. 

(b)  Christ.  Decis.  lorn  1,  decis.  283.     BouU.  torn.  2,  tit.  4,  ch.  2,  oIm.  46, 
p.  461. 

(c)  2  Boullenois,  Tr,  des  Stat,  tit  4,  c.  2,  obs.  46,  p.  462. 
id)  2  BouUenois,  tit.  4,  c  2,  obs  46,  p.  451. 
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P.  Voet  has  expressed  the  same  opinion :  **  Quod  si 
de  ipso  contractu  quaeratur,  sen  de  natura  ipsius  con- 
tractus, seu  iis  quae  ex  natura  contractus  veniunt,  puta 
fidejussione,  &c.,  etiam  spectandum  est  loci  statutum, 
ubi  contractus  celebratur,  quod  ei  contrahentes  semet 
accommodare  praesumantur."  (a) 

In  adopting  the  lex  loci  contractus  jurists  rely  on  the 
text  of  the  civil  law  :  "Si  fundus  vaenierit,  ex  consue- 
tudine  ejus  regionis,  in  qua  negotium  gestum  est,  pro 
evictione  caveri  oportet/'  (h) 

When  the  locus  contractus  is  also  that  of  the  domicile, 
as  the  parties  may  be  presumed  to  be  acquainted  with 
this  law,  and  there  is  no  ground  for  presuming  them  to 
be  acquainted  with  any  other  law,  it  is  reasonable  to 
conclude  that  they  intended  to  contract  according  ta 
the  law  with  which  they  were  acquainted,  (c) 

But  when  the  parties  are  not  domiciled  in  that  place, 
and  are  wholly  unacquainted  with  its  laws,  it  has  been 
considered  by  Dumoulin  and  other  jurists,  that  it  ought 
not  to  be  adopted.  He  questions  the  propriety  of  the 
application  which  has  been  made  of  the  text  si  fundtis : 
*'  Et  animadvertendum,  quod  doctores  pessim^  intel- 
ligunt,  d.  Lj  quia  putant  ruditer  et  indistinct^  quod  debeat 
ibi  inspici  locus  et  consuetudo,  ubi  fit  contractus,  et 
sic  jus  in  loco  contractus.  Quod  est  falsum ;  quinimo 
jus  est  in  tacita  et  verisimiliter  mente  contrahentium. 
Fac  civem  Tubingensem  peregr^  euntem  per  urbem 
Italise,  vendere  ibi  domum  suam  Tubingae  vel  Augustae, 
an  teneatur  dare  duos  fidejussores  evictionis  et  de  duplo, 
prout  probat  statutum  loci  contractus.  Et  omnes  dicuut, 
quod  sic,  in  quo  errant,  non  intelligentes  praxim,  ethic 
non  perspicientes  mentem,  d.  l.  quae  est  practica.  Ideo 
contrarium  dicendum ;  quia  venditor  non  est  subditus 
statutis  Italiae,  et  statutum  illud  non  concernit  rem,  sed 

(a)  P.  Voet,  §  9,  c.  2,  n.  10. 

(b)  Dig.  tib.  21,  tit.  2, 1.  6. 

(c)  Burgundus,  Tr.  4,  art.  1.    2  BouUenois,  obs.  46,  p.  452. 
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personam,  et  sic  non  potest  ligare  exteros,  qui  non  cen- 
sentur sese  obligare  ad  statutum,  quod  ineunt.  Ideo 
non  tenetur  cavere,  nisi  secundum  morem  sui  domicilii, 
vel  secundiim  jus  commune  ;  nee  verum  est  quod  istud 
statutum  concemat  solemnitatem  et  modum  contrahendi. 
Quinim6  respicit  effectum,  meiitum  et  decisionem,  et 
dicta  lex  male  allegatur  ad  materiam  primae  concla- 
sionis.  Faciamus  civem  Tubingensem  hie  vendere 
vicino  domum  Genevae,  vel  Tiguri  sitam,  ubi  sit  sta- 
tutum, quod  venditor  fundi  tenetur  de  duplo  cavere, 
per  duos  idoneos  cives,  ne  teneantur  litigare  extra  forum 
suum.  Iste  est  proprius  casus  et  verus  intellectus,  d.  L  in 
qua  dicitur,  venditorem  teneri  cavere  secundum  consue- 
tudinem  loci  contractus ;  quod  est  intelligendum  non  de 
loco  contractus  fortuiti,  sed  domicilii,  prout  crebrius 
usuvenit,  immobilia  non  vendi  peregr^,  sed  in  loco 
domicilii,  lex  autem  debet  adaptari  ad  casus  vel  hypo- 
theses, quae  solent  frequenter  accidere :  nee  extendi  ad 
casus  raro  accidentes.  Saltem  quando  contrarium  ap- 
paret  de  ratione  diversitatis,  vel  quando  sequeretur  captio 
ingerentis.  Quia  qua  ratione  dicta  2e.r,  excludit  ex- 
ternum locum  situs  rei,  in  quo  contrahentes  non  habent 
domicilium  ;  multo  fortius  excluditur  locus  fortuitus  con- 
tractus, in  quo  partes  peregr^  transeunt.  Patet :  Quia 
quis  censetur  potius  contrahere  in  loco,  in  quo  debet 
solvere,  quam  in  loco,  ubi  fortuito  transiens  contrahit 
Sed  hie  venditor  eo  ipso  se  obligat,  solutionem  et  tradi- 
tionem  realem,  per  se,  vel  per  alium  facere  in  loco,  in 
quo  fundus  situs  est :  ergo  ibi  contraxisse  censetur. 
Et  tamen  in  dubio  non  attenditur  consuetude  loci  con- 
tractus. Quia  venditor  illi  non  subest,  nee  ejus  notitiam 
habere  prsesumitur,  ergo  mult6  minus  consuetude  loci 
fortuiti,  quam  magis  ignorat.  Et  sic  lex  ex  viva  et  ra- 
dicali  ratione  sua  prsBsupponit  contrahentes  habere  do- 
micilium in  loco  contractus.  Quo  casu  res  plana  est. 
Sed,  quid  si  sint  diversi  fori  ?  Tum  recurrendum  ad 
alias  circumstantias  ex  bono  et  aequo,  ita  ut  non  sequatur 
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captio  prsetextu  legis  indeterminate,  quo  non  debet  in 
occasionem  captionis  trahi.  Unde  si  probetur  quod  tem- 
pore venditionis  venditor  peregr^  agens  Mediolani,  Ge- 
nevsB  certificatus  fuit  de  consuetudine,  et  non  contradixit, 
sed  consensit  simpliciter  vendere.  Hoc  satis  est,  ut  tacit^ 
videatur  actum  secundiim  morem  illius  loci.  Quia  qui 
fuit  re  integra  certificatus  non  potest  dici  captus,  sed  sibi 
debet  imputare,  si  aliam  legem  non  expressit.  Idem,  si 
probet,  quod  venditor  non  erat  ibi  fortuity,  sed  quod  ex- 
press^  se  transtulit  Tigurum,  causa  ibi  inveniendi  emp- 
torem.  Quia  tum  prsesumitur  inquisivisse  morem  loci, 
per  locum  k  communitur  accidentibus,  qui  est  validus 
in  materia  conjecturali.  Idem  h  converse  sic  probatur, 
emptorem  Tigurinum  hue  ad  locum  venditoris  causa 
emendi  accessisse  ut  scilicet  non  possit  exigere  cautionem 
duplo  secundum  suum  forum,  sed  secundum  forum  ven- 
ditoris. Item  si  Tigurinus  peregre  hie  transiens  emit. 
Quia  sibi  debet  imputare,  quod  non  expressit  consue- 
tudinem  sui  fori  exteri,  si  ea  volebat  uti."  (a) 

Bouhier  adopts  this  opinion,  (i)  and  BouUenois  ex- 
presses his  concurrence  in  it.  (c) 

This  opinion  is  in  conformity  with  the  principles 
which  govern  the  construction  of  ambiguous  phrases  in 
testamentary  dispositions.  The  law  or  usage  prevailing 
in  the  place  of  the  testator's  domicile  is  invoked  for  the 
purpose  of  giving  them  their  construction. 

A  distinction  has  been  made  between  obligations 
which  result  from  or  are  implied  in  the  contract,  but 
are  abstracted  from  and  independent  of  the  nature  of  the 
property  to  which  the  contract  relates,  and  those  which 
so  far  affect  the  property  as  to  be  considered  qualities 
impressed  on  it,  and  to  control  or  oppose  the  law  to 
which  the  former  were  subjected. 

This  distinction  may  be  thus  illustrated.     The  law  of 

{ja)  3  Mol.  Op.  lib.  1,  tit.  1,  p.  554. 

(b)  1  Bouhier,  c.  21,  n.  190,  I,  2. 

(c)  2  BouU.  tit.  4,  c.  2,  obs.  46. 
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the  place  ia  which  the  immoveable  property  is  sitaated 
gives  to  the  vendor  the  power  of  receding  from  the  con- 
tract, '^  la  faculte  de  se  repentir/'  until  there  has  been 
actual  delivery  of  it  to  the  purchaser,  but  no  such  law 
prevails  in  the  place  where  the  contract  of  sale  is  made. 
Burgundus  is  of  opinion  that  the  vendor  may  exercise 
this  power  on  the  ground  of  the  presumed  will  of  the 
parties  :  ^*  quam  videntur  accommodare  rebus  de  quibns 
contrahunt."  (a) 

This  distinction  is  perhaps  too  refined  to  admit  of  the 
concurrence  of  jurists  in  the  instances  referred  to  these 
respective  classes  of  obligations,  Thus  BouUenois  seems 
to  consider  the  revocability  or  irrevocability  of  the 
vendor's  engagement  as  '^un  mode  de  la  vente/'  that 
it  belongs  ^^  ad  vinculum  obligationis/'  and,  therefore, 
is  governed  by  the  lex  lod  contractus,  {b)  On  the  other 
hand,  it  may  be  said  that  the  property  is  subject  to  a 
law,  which  entitles  its  owner,  by  exercising  *'  la  faculte 
de  se  repentir,"  to  retain  that  property  in  contraven- 
tion of  his  previous  engagement  to  deliver  it,  and  that 
"  la  faculte  de  se  repentir"  is  therefore  ^^  qusedam  qua- 
litas  rei  impressse." 

The  right  of  rescinding  the  contract,  or  the  ^'restitutio 
in  integrum,"  although  the  subject  of  the  contract  is  im- 
moveable property,  is  governed  by  the  lex  loci  contraciusy 
if  the  cause  for  rescinding  it  was  coeval  with  the  con- 
tract itself,  and  did  not  arise  subsequently,  or  as  it  is 
expressed  by  Voet,  '*  quae  ipsum  negdtium  ab  initio 
comitabatur,  uti  comitatur  metus,  dolus,  error."  Mas- 
cardus  lays  down  the  rule  that  it  must  first  be  ascer- 
tained in  what  place  ''  causata  fuit  causa  distractik  vel 
rescisionis."  If  it  be  in  loco  contractusy  he  says,  "  in- 
spiciendum  erit  statutum  loci  contractus,"  but  if  it  had 
its  origin  elsewhere,  '^  si  causa  esset  alibi,  tunc  illius 
loci  esset  servandum  statutum,  ut  puta,  si  minor  esset 

(a)  Burgundus,  ubi  sup.  2  Boull.  tit.  4,  c.  2,  obs.  46,  p.  452. 
(6)  2  BouU.  ib. 
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Isesus  k  principio  ex  contractu  inito  Januse,  servaretur 
statutum  Janua^  circa  rescisionem  illius  contractiisy  si 
verb  esset  secuta  laesio  Sarzanse  non  a  principio,  sed  post 
contractum,  et  ex  mora,  aut  negligentia  ipsius  minoris, 
tunc  servaretur  statutum  SarzansB,"  (a) 

The  terms  in  which  the  contract  is  expressed  may  re- 
ceive a  construction,  according  to  the  law  or  usage  of  the 
place  where  the  contract  is  made,  different  from  that 
which  is  given  to  them  by  the  law  of  the  sitm. 

If,  by  adopting  the  one  sense,  the  contract  would  be 
brought  within  the  prohibition  of  the  law  of  the  situs^ 
that  construction  ought  to  be  rejected.  But  if  this  would 
not  be  the  consequence,  and  the  adoption  of  either 
meaning  would  not  afford  a  ground  to  prevent  the  con- 
tract from  being  completed  by  the  law  of  the  sittiSf  it 
has  been  a  question,  whether  the  construction  given  by 
the  law  or  usage  of  the  situs,  or  that  given  by  the  law  of 
the  place  where  the  contract  was  made,  ought  to  prevail. 

Thus,  in  some  countries  the  limitation  by  gift  or  de- 
vise to  a  person,  and  ^^  si  sine  liberis  discesserit"  to 
another,  operates  as  a  substitution.  The  children,  *^po- 
siti  in  conditione,"  are  also  considered  as  ^^  positi  in  dis- 
positione,"  and  are  entitled  to  take.     Such  was  the  law 

of  Toulouse.     But  under  the  cautume  of  Paris  the  ex- 

• 

pression  ^'  si  sine  liberis"  imported  only  a  condition,  and 
consequently,  if  there  were  no  failure  of  children,  there 
was  no  substitution.  The  following  case  occurred,  on 
which  M.  Boullenois  gave  his  opinion  :  The  Com  te  de  R., 
domiciled  in  Languedoc,  made  a  settlement  on  the  mar- 
riage of  his  son,  who  had  resided  in  Paris  many  years, 
and  the  lady  with  whom  he  married  was  a  native  of  and 
domiciled  in  Paris.      The  Comte  executed  a  general 

power  of  attorney  to  the  Bishop  of to  arrange 

the  marriage  settlement.  By  this  settlement  he  gave  to 
his  son  a  moiety  of  all  his  estate,  moveable  and  im- 

(a)  Mascard.  Coaclus.  7,  n.  5.  Voet^  ad  Pand.  lib.  4,  tit  1,  n.  29.  Boull. 
Tr.  des  Stat.  tit.  4,  c.  2,  obs.  46,  p.  469. 
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moveable  then  belonging  to  him,  or  which  should  be- 
long to  him  on  the  day  of  his  death.  **  Sous  la  con- 
dition que,  si  le  fiitur  ^poux  decede  sans  enfans  males, 
nes  de  ce  mariage,  la  moitie  des  biens  a  lui  presente- 
ment  donnes,  retournera  k  I'aine  de  ses  freres,  ou  a 
Tatne  des  enfants  males  dudit  aine  ;  apres  toutes  fois  que 
les  conventions  de  ladite  Demoiselle  future  epouse  auront 
et^  payees  et  acquitt^es,  et  que  deduction  aura  ete  faite 
de  la  legitime  des  fiUes."  There  were  issue  of  the  mar- 
riage a  son  and  daughter.  The  real  property  was  situ- 
ated in  Toulouse.  The  son  claimed  it,  insisting  that 
his  father  had  created  a  substitution,  and  that  he  took 
as  a  substitute.  The  daughter  contended  that  no  sub- 
stitution was  created,  that  the  condition  had  failed,  and 
that  consequently,  the  father  having  died  without 
making  any  disposition,  she  was  entitled  with  her  bro- 
ther as  one  of  the  heirs  ab  intestato. 

The  opinion  given  by  M.  BouUenois  was,  that  the 
import  of  the  expression  given  by  the  law  of  Paris,  where 
the  contract  was  made,  and  where  two  of  the  parties  to 
it  were  domiciled,  and  the  donor  was  present  by  his  at- 
torney, must  prevail.     This  opinion  was  confirmed  by 
sentence  des  Requetes  du  Palais  of  the  21st  of  August, 
1734,  in  favour  of  the  daughter.    But  this  sentence  was 
reversed  on  appeal,  and  the  decision  was  given  in  &vour 
of  the  son.     There  is  great  force  in  the  arguments  b}' 
which  this  learned  jurist  maintains  his  opinion.     The 
principal  ground  on  which  the  decision  proceeded  was 
that  the  domicile  of  the  father,  the  donor,  was  in  Toulouse, 
and  that  it  must  be  presumed  he  contemplated  the  law 
with  which  he  was  acquainted,  rather  than  that  of  Paris, 
with  which  he  might   be  unacquainted,  and  that  in 
donations  the  intention  of  the  donor  is  principally  to  be 
considered,  since  the  part  of  the  donee  is  confined  to  the 
acceptance  of  the  donation.    But  in  the  present  case,  this 
consideration  loses  much  of  the  weight  to  which  it  might 
otherwise  be  entitled,  because  the  donor  had  granted  a 
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general  power  of  attorney  to  a  person  resident  in  Paris 
to  arrange  the  settlement,  and  had  not  prescribed  the 
terms  or  conditions  it  should  contain,  (a) 

It  was  not  in  this  case  insisted,  nor  is  it  the  doctrine 
of  jurists,  that  the  sitiLS  of  the  property  requires  the 
application  of  its  law  to  determine  the  legal  import  of 
any  expression  in  the  contract. 

The  text  of  the  civil  law  is,  that  "  in  stipulationibus, 
et  in  cseteris  contractibus,  id  sequimur  quod  actum  est,  et 
si  non  pateat  quod  actum  est,  erit  consequens  ut  id  se- 
quamur  quod  in  regione  in  qua  actum  est,  frequent- 
atur.''  (b) 

It  has  been  justly  considered  that  this  rule  is  too  ge- 
neral, for  that  if  it  were  universally  followed,  the  inten- 
tions of  the  contracting  parties  must  be  frequently  de- 
feated. It  has  been  seen  in  the  passage  already  cited 
that  it  was  condemned  by  Du  Moulin.  In  his  opinion, 
and  he  is  followed  by  Boullenois,  the  interpretation  of 
expressions  in  a  contract  must  depend,  not  on  the  place 
where  it  is  made,  but  on  those  other  circumstances  from 
which  the  will  or  intention  of  the  parties  may  be  in- 
ferred. Generally,  the  interpretation  which  it  would 
receive  in  the  place  of  their  domicile  is  that  which  it  is 
most  probable  will  be  conformable  to  their  intention. 

Upon  this  principle  the  legal  import  of  expressions  in 
a  testament  is  that  which  they  receive  in  the  place  of 
the  domicile,  (c)  Thus,  if  the  limitation  in  a  substi- 
tution be,  that  the  property  shall  revert  to  those  who 
would  be,  proximiores  ah  intestate ,  the  persons  designated 
by  this  description  are  those  who  would  succeed  accord- 
ing to  the  law  of  the  testator's  domicile,  and  not  accord- 
ing to  that  of  the  dttu  of  the  property,  or  that  of  the 

(a)  2  Boullenois,  Feb.  4,  c.  2,  oba.  46,  p.  534,  et  seq.  Faber  ad  Cod. 
lib.  8,  tit.  36,  def.  21. 

(b)  Dig.  lib.  50,  tit.  17, 1.  34.  2  BouU.  TV.  des  Stat  tit.  4,  c.  2,  obs.  46, 
p.  490.  (c)  Hertius,  de  CoU.  Leg.  §  6,  n.  3. 


858  CONFLICT   OP   LAWS, 

place  in  which  the  will  is  made.  The  law  of  his  domi- 
cile also  gives  the  construction  to  a  limitation  to  the 
family,  (a) 

Thus,  in  case  the  limitation  of  a  deed  or  will  were  made 
in  England  in  favour  of  the  heir  of  a  person  who  had  no 
children,  and  the  settlor  or  testator  has  property  in  Eng- 
land, Jamaica,  and  British  Guiana,  if  the  construction 
of  the  term  heir  was  to  be  in  conformity  with  the  law  of 
England  the  father  of  A.  would  take,  if  according  to  the 
law  of  Jamaica  the  elder  brother,  and  if  according  to  the 
law  of  British  Guiana,  his  father,  brothers,  and  sisters, 
would  take  his  immoveable  property.  It  is  not  to  be 
presumed  that  he  used  the  expression  in  three  different 
senses,  or  that  he  adopted  the  legal  import  given  to  it 
by  the  law  of  the  one  place,  rather  than  that  given  to  it 
by  the  law  of  either  of  the  other  two  places.  But  if  his 
domicile  were  in  England,  there  is  the  presumption  that 
he  was  acquainted  with  the  sense  attached  to  it  by  the 
law  of  England,  and  that  he  used  it  in  this  sense,  (b) 

Amongst  other  instances  in  which  the  law  of  the  locus 
contractus  or  that  of  the  domicile  may  give  an  effect  to 
provisions  or  expressions  in  the  contract,  different  firom 
that  which  they  would  receive  in  loco  rei  sita,  is  that 
of  the  sale  of  an  estate  by  measurement.  The  mode  of 
measurement  in  the  latter  place  may  vary  from  that 
adopted  in  loco  contracts.  A  very  early  decision  on 
this  subject  is  reported  by  Chopin ;  "  Aureliae  cives 
duo,  pactum  ineunt  de  Blesensibus  aliquot  fundis  dis- 
trahendis.  Alter  enim  alteri  eos  fundos  sere  manci- 
pavit,  certo  jugerum  numero,  definitos  ac  aestimatos. 


(a)  Voet,  lib.  36^  tit  I,  n.  25,  30,  and  de  Hsred.  Inst.  lib.  28,  tit.  5,  n.  16. 
Hert.  §  4,  n.  24.  J.  Sande,  Decis.  Fris.  lib.  4,  tit  8,  def.  7,  in  fine.  Ro- 
denburgh,  de  Jure  Conj.  Tract  Prselim.  de  Stat  Divers,  tit  3,  par  pr.  c.  4, 
n.  4,  p.  140.  Someren,  de  Reprses.  c.  5,  n.  5.  I  Molin.  Op.  p.  410,  tit  1, 
de  Fiefs,  §  33,  n.  86. 

(b)  14  Vin.  Ab.  tit.  Heir  (G)  5,  pi.  1,  8. 
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Paucis  inde  diebus,  emptor  agros  emensus  est^  modum- 
que  agri  minorem  invenit,  juxtk  mensuram  Blesensis 
provinciae,  cujus  agri  solo  continentur ;  ideoque  in  an- 
torem  suum  judicio  experitur,  qui  pro  jugerum  quan- 
titate  obligatus  sit,  ut  earn  suppleat.  Venditor  autem 
se  tuetur  loco  celebrati  contractus  apud  Aureliam: 
cujus  inspecta  mensura  nihil  desit  ex  numero,  ac  modo 
jugerum  lege  mancipi  dicto.  Re  diu,  multumque  con- 
certata,  succubuit  venditor  sententia  inferioris  Aurelise 
magistrates  ;  sed  a  venditore  appellatus,  prseses  pro- 
y  incise  judicavit  ad  versus  emptorem.  Senatus  tandem  ex 
provocatione  aditus,  priorem  sententiam  comprobavit. 
July  4th,  1585/' (a) 

The  decision  is  disapproved  of  by  this  jurist,  who  con- 
siders that  the  lex  loci  rei  sitcBy  and  not  the  lex  lod  con- 
tractfiSj  ought  to  have  been  adopted  *^  justior  tamen  est 
diversa  opinio  venditi  agri  mensuram  ex  lege  petendam 
situs  praediorum."  (b) 

Such  also  is  the  opinion  of  Voet.  (c) 

Du  Moulin  has  treated  of  this  question :  ^^  Unde 
stantibus  mensuris  diversis,  si  fundus  venditur  ad  men- 
suram, non  continuo  debet  inspici  mensura  quae  viget  in 
loco  contractiis,  sed  in  dubio  debet  attendi  mensura  loci 
in  quo  fundus  debet  metiri,  et  tradi,  et  executio  fieri."  (d) 
He  would  not,  however,  lay  it  down  as  an  inflexible 
mle  that  the  law  of  the  sitiis  must  be  universally  adopted, 
but  his  leaning  is  to  the  adoption  of  that  law,  from  the 
greater  presumption  that  the  contracting  parties  had  in 
view  the  law  of  the  country  in  which  the  measurement 
and  delivery  of  the  property  were  to  be  made,  (e) 

Hertius,  in  discussing  a  similar  question  arising  on 
the  interpretation  of  a  testamentary  disposition,  adopts 

(a)  Chopin,  de  Feudis  Andigav.  lib.  2,  tit.  3,  n.  10.      2  BoulL  tit.  4,  c.  2, 
obs.  46,  p.  497.  (f)  lb.    2  Boullenois,  ib. 

(c)  Voet,  lib.  46,  tit.  3,  n.  8.   'Van  Leeuwen,  Cens.  For.  part  I,  lib.  4, 
c.  19,  D.  18. 

(d)  3  Molin.  p.  554.     2  Boull.  tit.  4,  c  2,  obs.  46,  p.  516.  («)  Ib. 
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the  law  of  the  testator's  domicile  :  "  Titius  tot  atque  tot 
modios  frumenti  legat,  vel  jugera  agri :  jam  queeritur 
an  loci  ubi  testatur,  an  ubi  domicilium  habet,  mensuram 
intellexisse  existimetur  ?  Affirmatur  posterius  arg.  L. 
Nummis,  75  D.  de  legat.  3,  ubi  nummi  legati  intelli- 
guntur  secundikm  consuetudinem  patrisfamilias,  aut  re- 
gionis.  Hinc  J.  C.  verba  testatoris  prsBcipue  interpre- 
tantur  secundiim  loci  consuetudinem  ubi  testator  ori- 
ginem,  vel  domicilium  habet."(a) 

Du  Moulin  Also  concurs  with  him  if  the  devise  was  of 
a  certain  number  of  acres  of  the  testator's  immoveable 
property  situated  in  different  places.  His  reason  is,  that 
as  the  testator  contemplated  only  one  uniform  admea- 
surement *^  in  dubio  debet  attendi  mensura  loci  ubi  tes- 
tator domicilium  habebat,  et  conversabatur."  (6) 

The  general  doctrine  which  may  be  collected  from  de- 
cisions in  the  courts  of  England  and  the  United  States 
is  that  the  construction  which  the  contract  should  receive 
is  that  which  is  given  in  the  place  where  it  is  made,  (c) 

Contracts  for  conferring  the  ownership  of,  or  creating 
a  charge  on  real  property,  may  contain  provisions  which 
are  construed  without  reference  to  the  lex  loci  rex  dke. 
Thus,  the  consideration  for  the  sale  of,  or  the  sum  to  be 
charged  on  it,  may  be  expressed  in  terms  so  general  as 
to  leave  it  doubt^l  in  what  currency  it  is  to  be  paid.  In 
the  absence  of  any  expressions  from  which  a  different 
intention  may  be  inferred,  it  will  be  payable  in  the  cur- 
rency of  the  country  in  which  the  contract  was  made, 

(a)  Hertius,  de  CoUis.  Leg.  §  6,  n.  3.     Mantica,  L  6  de  Conject  Ult 
Volunt.  tit.  8,  n.  8.    Simon  de  PnetiSy  1.  1  de  Conject.  Ult.  Volnnt  Interp. 

1  L  dub.  I,  Bolut.  9>  n.  3,  et  seq.    2  BouU.  tit.  4,  c.  2,  obs.  46,  p.  504. 
(6)  Molin.  Cod.  de  Stat.    Boull.  tit.  4,  c.  2,  obs.  46,  p.  605. 

(c)  Wigglesworth  v.  DalUson,  Doug.  R.  201,  207.    Webb  y.  Plummer, 

2  B.  and  Aid.  746.  Catesby's  case,  6  Rep.  62.  Lacon  v.  Hooper,  6  T.  R. 
224.  Lang  v.  Gale,  1  M.  and  Selw.  111.  Cockell  v.  Gray,  3  B.  and  Bing. 
187.  Stewart  v.  Gamett,  3  Simon's  Rep.  398.  Leffingwell  ▼.  White, 
1  Johns.  Gas.  99.  Depau  v.  Humphreys,  20  Martin  R.  1,  8,  9, 14,  22,  33, 
84.  Morris  ▼.  Eves,  11  Martin  R.  730.  Courtois  ▼.  Carpenter,  1  Wash. 
Cir.  R.  376. 
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and  not  in  that  of  the  sittu  of  the  property.  The  differ- 
ence between  Jamaica  currency  and  English  sterling 
money  by  the  par  of  exchange,  exclusive  of  the  premium 
on  bills  if  the  payment  be  made  in  England,  is  forty  per 
cent.  £28,000  Jamaica  currency  would  constitute  only 
£20,000  sterling.  If  in  a  contract  made  in  England  for 
the  sale  of  an  estate  in  Jamaica  the  consideration  be  ex- 
pressed to  be  £20,000,  that  would  be  construed  to  be 
£20,000  sterling,  (a) 

If  the  contract  reserve  to  the  vendo?  lawful  interest 
without  specifying  the  rate,  that  rate  is  considered  to 
have  been  reserved  which  is  allowed  by  the  lex  loci  con-' 
trdcttis,  whether  it  exceeds,  or  is  less  than  that  allowed 
by  the  lex  loci  rei  sitts.  He  cannot  reserve  a  rate  of  in- 
terest allowed  by  the  latter  law,  if  it  be  prohibited  by 
the  lex  loci  contractus.  ^*  Usurarum  modus  ex  more  re- 
gionis  ubi  contractum  est  constituitur."  (b) 

Burgundus  founds  his  rule  on  this  text  of  the  civil 
law,  (c)  ^^  Licita  ver6  an  illicita  stipulatio  k  forma  quo- 
que  videtur  proficisci,  et  ide6  iisdem  legibus  dirigitur, 
quibus  ipsa  forma,  et  ad  locum  contractus  coUimare 
oportet :  quare  et  usurarum  modus  is  constituendus  est 
qui  in  regione,  in  qua  est  contractum,  legitime  celebra- 
tur."(6?)  This  rule  is  also  adopted  by  Boullenois.  (e) 

When  the  contract  neither  expresses  nor  implies  that 
it  is  to  be  performed  in  any  other  place  than  that  in 
which  it  is  made,  the  presumption  of  law  is  that  it  is  to 
be  performed  in  the  place  where  it  is  made.  But  if  it 
be  expressed  or  implied  that  it  is  to  be  performed  in 
another  place,  the  latter  is  the  loais  contrcLCtus:  *^  Locum 
contractus  duplicem  facio,"  says  P.  Voet,  "  alium,  ubi 

(a)  Voet,  lib.  12,  tit.  1,  n.  24.  lb.  lib.  46,  tit.  3,  n.  12.  2  BouU.  498, 
503.  Lansdowne  v.  Lansdowne,  2  filigh's  Rep.  88.  Fhipps  ▼.  Lord  Angle- 
sea,  5  Yin.  Ab.  209.  2  £q.  Caa.  Ab.  754.  1  P.  Wma.  696.  V^allia  y. 
BrightweU,  2  P.  Wms.  88.    Saunders  v.  Drake,  2  Atk.  465. 

Q>)  Dig.lib.  22,tit.  1, 1.  I. 

(c)  Burgund.  Tr.  4,  art.  1. 

(d)  2  Bonll.  tit  4,  c.  2,  obs.  46,  p.  451. 

(e)  lb.  tit.  4,  c.  2,  obs.  46,  p.  451. 
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fit,  de  quo  jam  dictum,  aliam  in  quern  destinata  solutio. 
Uterque  tamen  rect^  locus  dicitur  contractus,  etiam  se- 
cundum leges  civiles,  licet  postremus  aliquid  fictiouis 
contineat."  (a) 

*' Contraxisse  unusquisque  ineo  loco  intelligitur,  in  quo 
ut  solveret,  se  obligavit/'  And  again,  "  Contractum 
autem  non  utique  eo  loco  intelligitur  quo  negotium  ges- 
turn  sit,  sed  quo  solvenda  est  pecunia."  (b)  Everard 
adds,  "  Sed  ubi  agitur  de  consuetudine  solvendi,  vel  de 
his,  quee  veniunt  implendi,  diu  ex  post  contractum,  et  in 
alieno  loco  impletione  destinato,  tunc  inspicitur  locos 
destinatse  solutionis/'  (c) 

The  decisions  are  uniform  in  giving  interest,  accord"* 
ing  to  the  rate  established  by  the  law  of  the  country 
where  the  contract  is  made,  or  where  it  is  to  be  per- 
formed when  no  rate  is  expressly  mentioned,  and  when 
the  rate  is  mentioned,  in  determining  it  to  be  legal  or  il- 
legal as  it  is  permitted  or  prohibited  by  the  law  of  that 
place,  (d) 


(a)  P.  Voet,  5  9,  c.  2,  n.  11,  p.  270. 

ib)  Dig.  lib.  4,  tit.  7, 1.  21.    lb.  lib.  42,  tit  5,  L  3.    Storey's  Comm.  233. 

(c)  8  Martin  R.  N.  S.  25.    Storey's  Comm.  250. 

(d)  Bodily  v.  Bellamy,  2  Burr.  1096.  Robinson  v.  Bland,  ib.  1077. 
Ekins  Y.  East  India  Company,  1  P.  Wms.  396.  Anriol  v.  Thomaa,  2  T.  R. 
62.  Harvey  v.  Arcbbold,  3  B.  and  C.  626.  Thompson  v.  Powles,  2  Sim. 
Rep.  194.  Amott  v.  Redfeme,  3  Bing.  Rep.  353.  Conner  v.  Bellamont, 
2  Atk.  382.    Cash  v.  Kennion,  11  Ves.  314.     Renelagh  v.  Champant, 

2  Vem.  395,  and  note  ib.  by  Raithby.  Boyce  v.  Edwards,  4  Peter's  Rep.  3. 
Fanning  V.  Conseequa,  17  Johns.  R.  511.  S.  C.  3  Johns.  Ch.  R.  610.  De 
Sobry  y.  De  Laistre,  2  Harr.  and  Johns.  R.  193,  228.    Smith  v.  Mead, 

3  Connect.  R.  253.    Winthrop  v.  Carlton,  12  Mass.  R.  4.    Foden  v.  Sharp, 

4  Johns.  R.  183.  Cox  and  Dick  v.  United  States,  6  Peter's  K  172,  202. 
Duncan  v.  United  States,  7  Peter's  R.  435.  Hosford  v.  Nichols,  1  Paige 
R.  220.  Houghton  v.  Page,  2  N.  Hamp.  R.  42.  De  Wolf  v.  Johnson, 
10  Wheaton's  R.  367,383.  Depau  v.  Humphreys,  8  Martin's  R.  N.  S.  1.  See 
Van  Schaik  v.  Edwards,  2  Johns.  Cas.  355.  Vidal  v.  Thompson,  11  Mar- 
tin's R.  23.  2  Kenf  s  Com.  460.  Story's  Com.  247.  Wilkinson,  June  28th, 
1821, 1  S.  D.  89.  Alex.  Campbell  v.  Ramsay,  Hannary  and  others,  Feb.  15th, 
1809.  Gillow  and  Co.  May  21  st,  1824,  3  S.  D.  45.  Maxwell,  Hyslop  and 
Co.  June  16th,  1824,  2  S.  (Ap.)  451.  Keble,  Nov.  23rd,  1827,  6  S.  D. 
119,  July  14th,  1830,  4  W.  S.  166.  St.  Patrick  Assurance  Co.  Nov.  14th, 
1829.  8  S.  D.  B.  51.  Montgomery  and  Bridge,  2  Dow  and  Clarke's 
Rep.  298. 
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This  rule  prevails,  notwithstanding  the  consideration 
for  the  debt  may  be  the  sale  of  immoveable  property,  or 
that  its  payment  was  charged  on  that  species  of  property 
situated  in  a  place  where  a  different  rate  of  interest  pre- 
vails, (a) 

If  the  law  of  the  countrv  in  which  the  lands  are  situ- 
ated  has  prescribed  the  number  of  years'  purchase  to  be 
paid  for  such  purchase,  the  legality  of  the  purchase  must 
be  determined  with  reference  to  the  law  of  that  country, 
whilst  the  legality  of  the  rate  at  which  a  mere  personal 
money  annuity  may  be  purchased  will  depend  on  the 
law  of  the  place  in  which  the  contract  is  made,  (b) 

There  may,  however,  be  cases  in  which  the  contract 
for  the  payment  of  the  money  may  be  governed  by  the 
lex  loci  rei  sitcBf  as  when  a  portion  charged  on  the  lands 
is  not  payable  as  a  sum  in  gross,  but  as  a  rent  issuing  out 
of  lands,  (c) 

Thus,  in  England,  until  the  statute  14  Geo.  III.,  c.  79, 
was  passed  to  enable  parties  to  stipulate  for  such  rate  of 
interest,  a  contract  made  in  England,  by  which  lands  in 
the  colonies  were  mortgaged,  the  reservation  of  a  greater 
rate  of  interest  than  was  allowed  by  the  law  of  England 
was  illegal,  notwithstanding  such  interest  was  lawful  in 
the  colonies  where  the  lands  were  situated,  (d) 

In  order  to  transfer  the  dominium  of  immoveable  pro- 
perty, its  alienation  must  be  made  in  the  manner  pre- 
scribed by  the  law  of  the  country  in  which  it  is  situated. 
This  rule,  which  is  laid  down  by  jurists  in  the  most 
comprehensive  terms,  is  thus  expressed  by  Stockman  : 
*^  Ubicumque  agitur  de  rerum  soli  alienatione,  manci- 

(a)  Stapleton  v.  Conway,  3  Atk.  727.  S.  C.  1  Yes.  427.  Hosford  t. 
Nichok,  1  Paige'B  Rep.  220.  (jb)  2  Boull.  473. 

(c)  Phipps  ▼.  Earl  of  Anglesea,  5  Yin.  Ab.  209>  p.  8.  Lansdowne  ▼. 
Lansdowne,  2  Bligb's  Rep.  60. 

(d)  3  Geo.  4,  c.  47.  Stapleton  v.  Conway,  3  Atk.  727-  2  Kent's  Comm. 
460,  461.  10  Wheats.  Rep.  367.  20  Johns.  Rep.  102.  Hosford  v. 
Nichols,  1  Paige's  Rep.  220. 
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patione,  investitura,  successione,  aliisque  translationis  et 
acquisitionis  modis,  inspiciantur  leges  loci  ubi  res  sitas 
sunt,  Bive  qu8B8tio  sit  de  sBtate  vel  alia  qualitate,  habili- 
tate vel  inhabilitate  personse,  sive  agatur  de  statuto  ver- 
bis in  rem  sive  in  personam  direct^  concepto ;  cum  ef- 
fectus  ipse  potius  quam  verba  attendendus  sit,  qui  prorsus 
realis  est,  quoties  de  rebus  soli  transferendis  et  manci- 
pandis  quseritur,  atque  proinde  ab  hoc  effectu  statutum 
omne,  quod  hue  respicit  vel  eo  rem  deducit,  pro  reali 
habendum  judicandumque  sit."  (a) 

The  rule  is  thus  stated  by  Mr.  Erskine  in  his  Institutes 
of  the  law  of  Scotland.   "  Although  obligations  to  convey » 
if  they  be  perfected  secundum  legem  doTnidliiy  are  binding 
here,   yet  conveyances  themselves  of  subjects  within 
Scotland  are  not  always  effectual,  if  they  are  not  exe- 
cuted according  to  the  solemnities  of  our  law.     As  to 
which  the  following  distinction  appears  to  be  observed. 
In  the  conveyance  of  an  immoveable  subject,  or  of  any 
right  affecting  heritage,  the  grantor  must  follow  the  so- 
lemnities established  by  the  law,  not  of  the  country 
where  he  signs  the  deed,  but  of  the  state  in  which  the 
heritage  lies,  and  from  which  it  is  impossible  to  remove 
it ;  for  though  he  be  subject,  with  respect  to  his  person, 
to  the  lex  domicilii,  that  law  can  have  no  authority  over 
property  which  hath  its  fixed  seat  in  another  territory, 
and  which  cannot  be  tried  but  before  the  courts  and  ac- 
cording to  the  laws  of  that  state  where  it  is  situated ; 
and  this  rule  is  so  strictly  adhered  to  in  practice,  that  a 
disposition  of  an  heritable  jurisdiction  in  Scotland,  exe- 
cuted in  England  after  the  English  form,  was  not  sus- 
tained even  as  an  obligation  to  compel  the  grantor  to 
execute  a  more  formal  conveyance."  (b) 


(a)  Moliiueus  ad  Consil.  Alexandri  16,  n.  1,  vol.  1.  Gaill,  lib.  2,  obs.  124, 
n.  9.  ArgeDt.  glos.  1,  p.  218.  Cujac.  Cons.  3,  Ven.  Morib.  Gallue. 
Stockman's  Decis.  Brab.  decis.  125,  n.  9. 

(6)  Feb.  1729,  E.  Dalkeith,  Diet.  p.  4464.    Ersk.  b.  3,  tit.  2,  §  40. 


LEX  LOCI  REI  SlTJEj  SELECTION  OF.  865 

There  is  a  perfect  uniformity  in  all  systems  of  juris- 
prudence in  the  adoption  of  this  rule,  (a) 

Thus  a  contract  in  England  for  the  sale  to  A.  of  im- 
moveahle  property  situated  in  England,  or  in  those  co- 
lonies which  are  governed  by  the  law  of  England,  would 
transfer  the  dominium  in  equity,  and  A.  would  become 
the  owner ;  but  if  the  property  were  situated  in  British 
Guiana,  it  would  not  transfer  the  dominium.  On  the 
other  hand,  a  contract  in  British  Guiana  for  the  sale  of 
immoveable  property  situated  in  England  or  in  those 
colonies  would  transfer  the  dominium  in  that  property, 
but  it  would  not  transfer  the  dominium  of  property  situ- 
ated in  British  Guiana. 

In  treating  of  the  acts  or  instruments  of  transfer,  and 
the  formalities  or  solemnities  essential  to  render  them 
effectual,  some  jurists  have  expressed  themselves  in  lan- 
guage from  which  it  might  be  inferred  that  the  law  to 
be  consulted  in  deciding  on  their  validity  was  that  of 
the  place  in  which  those  acts  or  instruments  were  exe- 
cuted. Thus  Du  Moulin  says,  ^^  Ubicunque  consuetudo 
vel  statutum  locale  disponit  de  solemnitate,  vel  forma 
act&s,  ligare  etiam  exteros,  ibi  actum  ilium  gerentes,  et 
gestum  esse  validum,  et  efficacem  ubique  etiam  super 
bonis  sitis  extra  territorium  consuetudinis  vel  statuti."(&) 

Ruber  (c)  and  P.  Voet  (d)  have  expressed  themselves 
to  the  same  effect.  On  the  other  hand,  Rodenburg, 
although  holding  a  different  opinion  respecting  the  so- 

(a)  Boigund.  ad  Consuet  Flandr.  Tract.  4,  n.  16.  Sande,  de  Effest.  c.  1. 
(joris,  in  addit.  ad  c.  3  de  Effest.  et  Advers.  3,  c.  1,  et  Adven.  4,  §  18,  $  21. 
Christin.  torn.  I,  decis.  151»  240.  Cons.  Politic.  HoU.  $  37.  Grotius, 
2  Introd.  Jur.  Holl.  part  S,  num.  17, 18.  Neostad,  Decis.  Curiae  HoU.  32. 
Groeneweg.  tit.  Instit.  deObligat.  ez  Gonsens.  A.  Matth.  de  Auct.  1,  c.  18,. 
n.  15.  P.  Yoety  de  Reb.  Mob.  et  Immob.  Boullenois.  Poth.  ad 
Goutume  d'Orleana.  Brodie  v.  Barry,  2  Ves.  and  Bea.  127>  Drummond 
V.  Drummond,  and  Balfour  v.  Scott,  cited.  Gutter  t.  Davenport,  1  Pick. 
R.  81.  Hosford  v.  Nichols,  1  Paige  R.  220.  Wills  ▼.  Gowper,  2  Hamm. 
R.  124.    S.  G.  Wilcox  R.  278.    Story's  Gomm.  p.  302. 

(Jb)  Du  Moulin,  Gons.  53.    Boull.  tit.  2,  c.  3,  obs.  23. 

(c)  Huber,  lib.  1,  tit.  3,  §  4, 15. 

(d)  P.  Voet,  de  Stat.  §  9,  c.  2,  n.  1,  2,  3. 
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lemnities  of  testamentary  dispositions,  is  perfectly  ex- 
plicit in  maintaining  that  those  of  alienation  are  governed 
by  the  lex  loci  rei  sUcb  :  ''  Quicumque  enim  fuerit,  sive 
incola,  sive  exterus,  qui  rem  alienare  intendit,  necesse 
habet  respicere  ad  solemnitatem  territorii,  cai  bona  sunt 
obnoxia."  (a) 

Cochin  adopts  the  same  doctrine :  **  Les  formalites, 
dont  an  acte  doit  Stre  revStu,  se  reglent  par  la  loi  qui 
exerce  son  empire  dans  le  lieu,  ou  de  Tacte  a  ete  passe ; 
mais  quand  il  s'agit  d'appliquer  les  clauses,  qu'il 
renferme,  aux  biens  des  parties  contractantes,  c'est  la  loi 
de  la  situation  de  ces  biens,  qui  doit  seul  §tre  con- 
sultee."  (ft) 

Froland  says,  ^*  dans  le  cas  oii  il  s'agit  de  successions, 
d'alienation  d'immeubles,  il  &ut  s'attacher  aux  coutumes 
des  lieux  ou  les  fonds  sont  situes."  (c) 

Burgundus,  in  treating  of  the  solemnities  of  testa- 
mentary dispositions,  says,  ^*  ad  jura  personalia  non  per- 
tinent, quia  est  qusedam  qualitas  bonis  ipsis  impressa  ad 
quam  tenetur  respicere  quisquis  in  bonis  aliquid  alterat. 
Nam  si  ex  solemni  testamento  nascatur  jus  in  ipsa  re, 
quomodo  id  potest  prsestare  alterius  regionis  consuetudo 
quae  alienis  fundis  alterationis  necessitatem  imponere  non 
potest.  Hoc  enim  esset  jus  dicere  extra  territorium, 
cui  impun^  non  paretur,  et  alioquin  inter  scriptores 
passim  convenit  in  jure  reali  spectanda  semper  esse 
statuta  loci,  ubi  peragenda  est  praestatio,  quae  san^  hoc 
casu  aliter  qukm  in  loco  situs  non  interponitur."  (d) 

Cujacius  expresses  himself  to  the  same  effect,  (e) 

In  selecting  the  law  by  which  it  is  to  be  determined 
whether  the  acts  or  instruments  of  alienation  have  been 
made  with  the  necessary  solemnities  to  render  the  aliena- 

(a)  Rodenb.  de  Jure  quod  oritur,  tit.  2»  c.  3,  d.  11.     1  Boullenois,  p.  414 
to  418.     lb.  422,  423.    Storey's  Com.  p.  377. 
(fif)  Cochin,  CEuvres,  torn.  5,  p.  697- 

(c)  1  Froland,  p.  156. 

(d)  Burgundus,  Tr.  6,  n.  2  and  3.     1  Boull.  129,  151,  422,  425. 

(e)  Cnjac.  ad  lib.  14,  torn.  3. 
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tion  valid  y  the  distinction  must  be  made  between  those 
which  are  required  for  the  proof  or  authentication  of 
the  act,  and  those  which  are  required  to  be  observed  as 
the  condition  on  which  alone  the  law  either  authorizes 
the  alienation,  or  gives  to  it  an  effect  which  it  withholds 
if  they  are  not  observed.     The  former  are  called  some- 
times solemnia  prohantia,  and  the  latter  solemnia  habili- 
tantia.     Thus,  with  respect  to  the  former,  if  the  Ux  loci 
contractus  treats  as  null  and  void  every  contract,  the 
subject  matter  of  which  exceeds  in  value  a  certain  sum,  if 
it  be  not  reduced  to  writing  and  proved  before  notaries, 
&c.,  when  the  notarial  proof  is  not  that  which  is  prescribed, 
the  contract  will  be  void  in  whatever  place  it  is  en- 
forced, (a) 

So,  if  those  solemnities  which  the  lex  loci  contractus 
requires  have  been  observed,  and  the  contract  according 
to  that  law  is  valid  and  obligatory,  it  will  be  valid  every- 
where else.  (6)  But  the  latter  proposition  is  subject  to 
the  qualification  that  it  does  not  affect  immoveable 
property,  subject  to  a  law  in  the  country  of  its  situs  which 
annuls  a  contract  because  it  has  not  been  entered  into 
with  the  solemnities  which  it  requires. 

If  the  disposition  of  the  law  does  not  annul  the  con- 
tract on  account  of  its  non-observance  of  the  solemnities 
which  are  prescribed,  but  gives  to  it  a  degree  of  authen- 
ticity or  credit  which  it  will  want  if  they  are  not  ob- 
served, or  if,  in  other  words,  its  effect  is  either  to  dis- 


(a)  Casarej.  Disc.  179,  $  59,  60,  et  seq.  1  Hertii  Op.  de  Coll.  Leg.  Sect  4, 
§  59,  p.  148.  Boubier,  Gout,  de  Bourg.  c.  21,  n.  205,  p.  615.  1  BouU.  tit.  8, 
c.  3,  obs.  23.  2  Boull.  459,  tit.  4,  c.  2,  obs.  46.  Adams  ▼.  Kier,  1  Bob. 
and  Pul.  360.  Alves  v.  Hodgson,  7  T.  R.  241.  Clegg  y.  Levy,  3  Camp. 
166.  Snaitb  y.  Mingay,  1  M.  and  S.  87,  90.  Wynne  y.  Jackson,  2  Rusa. 
Rep.  351.  James  y.  Catherwood,  3  D.  and  R.  190.  Ersk.  b.  3,  tit.  2,  §  39, 
40.  La  Pine  y.  Lord  Semple's  Creditors,  Diet  4451.  Lamington  y. 
Rincaid,  Diet.  4443.  Dayidsons  y.  Town  of  Edinburgh,  Diet.  4444.  For- 
toun  y.  Shewan,  Diet.  4429.  Galbraith,  Diet.  4430.  Harper,  Diet.  4431, 
Salton,  Diet.  ib.  Warren  y.  Lynch,  5  Johns.  Rep.  239.  Trasher  y.  Eyerhad 
3  Gill,  and  Johns.  234,  242.     Boyden  y.  Taylor,  2  Har.  and  Johns.  396. 

(6)  Ib. 
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pense  with  a  more  formal  proof  of  the  instrument,  if  it 
bears  on  it  evidence  of  their  observance,  or  if  in  con- 
sequence of  the  non-observance  it  attaches  a  presump- 
tion against  the  execution  of  the  instrument,  and  there- 
fore requires  from  the  parties  a  greater  burden  of  proof, 
such  solemnities  are  to  be  classed  amongst  the  proofe 
in  the  cause  which  are  governed  neither  by  the  lex  loci 
contractus^  nor  by  that  of  the  situsj  but  by  that  of  the 
Forum. 

This  question,  in  the  opinion  of  P.  Voet,  regards 
^  ^  non  tam  de  solemnibus  qukm  probandi  efficacia ; 
quse  licet  in  uno  loco  sufficiens,  non  tamen  ubique  lo- 
corum ;  quod  judex  unius  territorii  nequeat  vires  tri- 
buere  instrumento,  ut  alibi  quid  operetur."  (a) 

The  solemnities  which  are  called  habilitantiaj  and  con- 
stitute the  mode  by  which  alone  the  alienation  of  im- 
moveable property  is  permitted  to  be  made,  or  by  which 
alone  that  alienation  can  give  to  the  grantee  or  pur- 
chaser certain  rights,  are  those  which  are  prescribed  by 
the  lea  loci  ret  sites.  As  that  law  may  impose  restrictions 
which  may  wholly  or  partially  withhold  the  power  of 
alienating  immoveable  property  situated  within  its  ter- 
ritory, to  which  all  persons  owning  that  property  are 
subject,  it  may  prescribe  the  conditions  on  which  such 
alienation  may  be  made.  Thus  the  law  of  Scotland 
does  not  permit  a  destination  of  heritage  by  a  testa- 
mentary disposition,  neither  does  it  permit  certain  deeds 
to  be  made  in  lecto.  One  of  the  conditions  may  be 
the  form  or  manner  in  which  it  shall  be  made.  This 
solemnitas  dispositionis  is  tanquam  qtusdam  qualitas  rebus 
impressa,  and  the  validity  of  the  alienation  must  de- 
pend on  its  compliance  with  the  prescribed  solemnity,  (ft) 

Amongst  the  instances  illustrating  the  species  of  so- 
lemnities prescribed  by  the  lex    loci  ret  sitcBy  and  to 

(a)  p.  Voet,  de  Statutis,  §  10,  p.  288.     Merlin,  Preuve,  sect.  2,  §  3» 
art.  1. 

(b)  Boull.  Tr.  des  Stat.  tit.  4,  c.  2,  obs.  46. 
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which  effect  must  be  given  in  all  questions  respecting 
the  validity  of  the  alienation,  may  be  mentioned 
the  Statute  of  Frauds  in  England.  Unless  there 
be  such  an  agreement  in  writing  as  is  required  by  it, 
or  as  is  sanctioned  by  the  judicial  constructions  which 
it  has  received,  no  estate  or  interest  in  immoveable 
property  situated  in  England  will  pass,  although  accord- 
ing to  the  law  of  the  place  where  the  agreement  was 
made,  it  might  be  sufficient  if  it  were  by  parol. 

The  lex  loci  rei  sitce  must  be  invoked,  if  the  question 
regard  the  insinuation  or  registration  of  donations  or 
other  instruments,  or  the  effects  which  are  induced  by 
the  neglect  of  it. 

Dumoulin  seems  to  treat  it  as  a  solemnity  which  is  of 
the  substance  of  the  contract,  and  to  be  governed  by  the 
lex  loci  rei  siUb.  (a) 

^^  Insinuatio  et  transcriptio  in  registris  ordinarise 
curiae  loci,  semper  omnibus  his  casibus  est  de  forma  et 
substsuatiS, :  quemadmodum  innnuatio  donationis  apud 
magistrum  census  erat  de  substantia,  si  excedebat  quin- 
gentos  aureos.  (6) 

BouUenois  considers  that  if  the  registration  does  not 
take  place  when  it  is  prescribed  by  the  lex  loci  rei  sitcBy 
the  alienation  is  void  :  ^*  Que  si  le  donateur  est  domicilee 
dans  un  royaume,  et  les  biens  situ^s  dans  un  autre,  et 
que  ces  deux  endroits  requierent  une  insinuation,  je  dis 
dans  ce  cas  centre  Thesaurus  que  si  elle  n'est  pas  in- 
sinuee  dans  les  deux  endroits,  mais  dans  le  seul  domicile, 
donatio  inmmatur  virtute  legis  municipalise  non  por- 
rigit  effectum  suum,  ad  bona  sita  extra  territorvam^ 
parce  que  si  la  donation  n'est  pas  insinuee  dans  le  lieu 
de  la  situation,  elle  n'est  pas  revetue  de  la  formalite 
reelle  qu'exige  la  loi  de  la  situation."  (c) 

(a)  3  Molin.  Op.  I,  L.  1,  de  verb.  Oblig.  §  10,  p.  65. 
(6)  2  Molin.  Op.  705,  ad  Coutum.  de  Vermandois,  art.  119,    and  ad 
Consuet.  de  Bourbon>art.  218. 
(c)  Boull.  Tr.  des  Stat.  tit.  2,  c.  3,  obs.  23,  p.  523. 
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